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president - first tier tribunal

IMMIGRATION AND ASYLUM CHAMBER
1 May 2020
By e-mail only

Dear James

Thank you for your letter of 29 April 2020 and your update is very helpful and informative.

As independent judiciary we decide bail applications in accordance with the law, which includes the guidance which has been issued.  There has been no change in either the law or the guidance. 

It is a fundamental tenet of the bail guidance, which was circulated and approved by stakeholders including the Home Office, that it is for the immigration authorities to show it is more likely than not that there is no reasonable alternative to detention.  In all cases involving people detained under immigration powers, the first reason for detention is to enable the immigration authorities to carry out their functions.  The primary function of detention is accordingly to facilitate removal and, unless there are very powerful reasons to the contrary, bail should be granted if there is to be no removal of the bail applicant within the reasonably foreseeable future.  Where removal directions are in place within 14 days bail cannot be granted without the consent of the Home Office.

I have spoken to judges in the tribunal who report that bail has been refused when the Home Office has indicated that the bail applicant will be removed, in all recent examples, to a European country.  In respect of bail applicants from outside Europe I have been informed that the Home Office have stated that they are not removing people at the present time to countries outside Europe.  If that information is incorrect it should be clearly stated in the bail summary that removals are taking place and when that is likely to be.  This will enable the applicant or their representative to make appropriate submissions.

Judges will continue to deal with all bail applications with anxious scrutiny on the evidence put before them including the likelihood of their absconding if released, and the level of risk they pose to the public.  I would be very grateful if the Home Office has specific reasons for wishing bail to be refused if that could be made clear.

Your request for written reasons to be given when a Judge grants bail is not necessary.  Judges should always give brief oral reasons when bail is granted and the Presenting Officer can take a note of the same.  As you will know, I have instituted what I consider to be a real innovation during the present crisis to help all parties, namely the ‘minded to grant’ process which not only gives judicial reasons why bail may be granted but gives the Home Office those reasons in good time prior to the hearing.  This enables the Home Office to address those reasons if bail is still opposed. Unfortunately the feedback that I am receiving is not only that the Home Office rarely consent to the grant of bail having seen the ‘minded to grant’ but that bail is still opposed at the hearing without any meaningful additional representations being given by Presenting Officers which address or challenge the reasons.  I am aware that generic submissions have now been prepared and are either being attached to the bail summary, submitted at the hearing, or read out by the Presenting Officers.  This is not a helpful practice.  These only repeat the law with which the Judge is already familiar, add little of substance and do not seek to address the specific circumstances of the application. 

It would seem from your letter that the majority of those still in detention are FNOs who are subject to licence conditions.  With regard to the difficulties in sourcing suitable accommodation when a person is subject to licence conditions this is a matter for UKVI, the criminal authorities and the Probation Service.  I do not consider a refusal of a bail application to be in accordance with the law due to an inability of Government departments, or those answerable to them, to meet criminal licence conditions. 

A bail applicant’s criminal record is normally referred to in the bail summary and it should be extremely rare that the summary is wrong in this respect.  Only if the bail applicant challenges the criminal details contained in the summary would a PNC be needed to corroborate the summary.  In any event a witness statement along the lines you suggest should suffice.

I have copied this letter in response to the Immigration Law Practitioners Association and the Law Society.  

Yours sincerely,
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