
ILPA’s Briefing for the House of Lords Committee Stage for the

Nationality and Borders Bill:  Clause 29

Clause 29, and the clauses to which it refers, Clauses 30 to 36, attempt to set new binding

statutory interpretations of the Refugee Convention for any determination by any person,

court, or tribunal. Particularly, they attempt to interpret who is a refugee, who is excluded

from protection, and who is immune from penalties under the Refugee Convention.

As the UNHCR has opined, ‘States cannot, under international law, unilaterally announce

their own interpretation of the terms of the agreements they have made with other States.

This, too, has been repeatedly recognised by the House of Lords and the Supreme Court of

the UK’.1

Article 31(1) of the Vienna Convention on the Law of Treaties 1969 is clear: ‘A treaty shall be

interpreted in good faith in accordance with the ordinary meaning to be given to the terms of

the treaty in their context and in light of its object and purpose’.2

However, the proposed interpretations are not a neutral gathering together of disparate

parts of the law. They rewrite the law in a manner that undermines the humanitarian spirit

and intention of the Refugee Convention, in a manner contrary to settled case law of our

courts, and in a manner inconsistent with international standards and laws.

The risk of this interpretative exercise is clear: the UK will become out of step with

internationally accepted interpretations of the Refugee Convention and thus incorrectly

refuse international protection to those who need it.3

The Government has taken into its hands a task that senior UK courts have been properly

carrying out for decades. On the one hand this Government wishes to have a ‘Modern Bill of

Rights’ and strengthen the role of domestic courts, including the Supreme Court. However,4

on the other hand, it wishes to reject our courts’ domestic interpretations of the Refugee

Convention, thereby undermining their role.

4 Ministry of Justice, Human Rights Act Reform: A Modern Bill of Rights - consultation (1 February 2022)
<https://www.gov.uk/government/consultations/human-rights-act-reform-a-modern-bill-of-rights/human-right
s-act-reform-a-modern-bill-of-rights-consultation> accessed 2 February 2022.

3 Joint Committee on Human Rights, Legislative Scrutiny: Nationality and Borders Bill (Parts 1, 2 and 4) –
Asylum, Home Office Decision Making, Age Assessments, and Deprivation of Citizenship Orders (12th Report of
2021-2022, 12 January 2022) at [124]
<https://committees.parliament.uk/publications/8549/documents/86371/default/> accessed 2 February 2022.

2 United Nations, Vienna Convention on the Law of Treaties
<https://treaties.un.org/doc/Treaties/1980/01/19800127%2000-52%20AM/Ch_XXIII_01.pdf> accessed 2
February 2022.

1 UNHCR, ‘UNHCR Updated Observations on the Nationality and Borders Bill, as amended’ (January 2022) [199]
at page 65 <https://www.unhcr.org/61e7f9b44>  accessed 2 February 2022.
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This was a concern shared by the noble Lord Brown of Eaton-under-Heywood, a Justice of

the Supreme Court from 2009 to 2012, on Tuesday, 1 February 2022: ‘I have come to the

clear conclusion that Clause 29 and the clauses that follow Article 31 most directly for

present purposes are simply impossible to reconcile with the clear jurisprudence of our courts

of the most authoritative nature’.5

For example, Clause 31 introduces a split in the standard of proof, testing part of a claim on

the civil standard, the balance of probabilities. Such a test has been rejected by the UNHCR,6

and the Court of Appeal in 2003 in the case of Karanakaran. Where life and liberty are at7

stake, our courts have long accepted the need for there to be a holistic test with a single

lower standard of proof in assessing a person's claim for asylum in line with international

standards.

Barristers of Garden Court have voiced their concern that the introduction of Clause 31 will

produce a mismatch between domestic asylum law and the European Convention on Human

Rights. Article 3 of the European Convention on Human Rights will contain a lower standard8

of proof than Clause 31: a person will not be able to be expelled where there are substantial

grounds for believing they would be exposed to a real risk of torture or inhuman or

degrading treatment or punishment as a result. Therefore, decision makers and tribunals will

have to apply two different standards of proof to the same facts.

In addition to being impractical, the proposals to re-interpret the Convention are also

illogical in their effect. For example, Clause 29(5) repeals the 2006 Regulations which were

made to implement the 2004 EU Qualification Directive. However, in the same breath Clause

32 proposes a definition of a ‘particular social group’ which was contained in that Directive

and those Regulations, and which UK courts have found to be erroneous. Thus, it turns

erroneous secondary legislation into primary legislation, and imposes a regressive

‘cumulative’ definition rejected by our specialist tribunal and judges as recently as 2020,

when they agreed with the view of a majority of the judicial House of Lords.9

9 DH (Particular Social Group: Mental Health) Afghanistan [2020] UKUT 223 (IAC); Secretary of State for the
Home Department v K [2006] UKHL 46.

8 Stephanie Harrison QC, Ubah Dirie, Emma Fitzsimons, and Hannah Lynes, ‘Nationality and Borders Bill: Advice
to Women for Refugee Women’ (23 November 2021)
<https://www.refugeewomen.co.uk/wp-content/uploads/2021/11/Garden-Court-legal-opinion-on-Nationality-
and-Borders-Bill.pdf> accessed 2 February 2022 [18].

7 Karanakaran v Secretary of State for the Home Department [2000] 3 All ER 449 at [53], affirmed in R
(Sivakumar) v Secretary of State for the Home Department [2003] UKHL 14 at [19].

6 UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status under the 1951 Convention and
the 1967 Protocol relating to the Status of Refugees (HCR/IP/4/Eng/REV.1 Reedited, Geneva, January 1992,
UNHCR 1979) at [42] <https://www.unhcr.org/4d93528a9.pdf> accessed 31 January 2022 (emphasis added)
and UNHCR, UNHCR Updated Observations on the Nationality and Borders Bill, as amended (January 2022) at
[202] <https://www.unhcr.org/61e7f9b44> accessed 31 January 2022.

5 HL Deb, 1 February 2022, Vol 818, Col 825
<https://hansard.parliament.uk/Lords/2022-02-01/debates/27B38534-29F7-4BAB-A06F-3D76133377EE/Natio
nalityAndBordersBill> accessed 2 February 2022.
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As a further example, the new test in Clause 36 for immunity from penalties is inconsistent

with the well-established interpretation of Article 31 (and section 31 of the Immigration and

Asylum Act 1999) made by the domestic courts. Indeed, Lord Brown held in Adimi that ‘any

merely short term stopover en route to such intended sanctuary cannot forfeit the

protection of the Article’. This was upheld by Lord Bingham in the House of Lords in the10

subsequent case of Asfaw. As a further blight, Clause 36 proposes to reinterpret Article 3111

to remove protection from a refugee who passes through the UK on their way to another

country, reversing the decision of the House of Lords in Asfaw.

While Clause 29(5) states that Clauses 30 to 35 will only apply to an asylum claim ‘made on

or after the day on which this section comes into force’, immunity from penalties in Clause

36 may have retroactive effect and target those already in the UK who have made claims for

asylum before the law was passed.

The provisions of the Refugee Convention are binding upon the UK under international law,

and the UK has a duty to interpret and implement them in good faith. Fundamentally what12

is at risk in the passage of Clause 29 and the suite of clauses that follow, is a breach of the

rule of law, the undermining of our courts, and the real risk that the United Kingdom will fall

significantly short of internationally accepted interpretations of and obligations under the

Refugee Convention.

Background

ILPA is a professional association founded in 1984, the majority of whose members are

barristers, solicitors and advocates practising in all aspects of immigration, asylum and

nationality law. Academics, non-governmental organisations and individuals with a

substantial interest in the law are also members. ILPA exists to promote and improve advice

and representation in immigration, asylum and nationality law, to act as an information and

knowledge resource for members of the immigration law profession and to help ensure a

fair and human rights-based immigration and asylum system. ILPA is represented on

numerous government, official and non-governmental advisory groups and regularly

provides evidence to parliamentary and official inquiries.

Should you require further information regarding this briefing, please contact the

Immigration Law Practitioners’ Association at info@ilpa.org.uk.

12 Vienna Convention on the Law of Treaties, Article 26.

11 R v Asfaw [2008] UKHL 31 at [22]: ‘It seems to me that Adimi is fully supported by such authority as there is,
both before and since, and was rightly decided.

10 R (Adimi) v Uxbridge Magistrates Court & Anor [1999] EWHC Admin 765 at [18].
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