
ILPA’s Briefing for the House of Lords Committee Stage for the
Nationality and Borders Bill – Part 4: Age Assessments Amendments

Summary

The substantive clauses now forming Part 4 of the Nationality and Borders Bill, by which the Home

Office seeks to regulate the process of age assessments that determine whether or not a person

subject to immigration control is a child, were only introduced during the Committee stage of the Bill

in the House of Commons. They include Clause 53, which proposes that the legal remedy against an

adverse age assessment conducted for a local authority or for the Secretary of State be subject to a

right of appeal to the First-tier Tribunal. We consider these proposals to be premature and ill-thought

through. They should be removed from the Bill.

We urge Members of the House of Lords to oppose that Clauses 48 to 56 stand part of the Bill.

Background

The Immigration Law Practitioners’ Association (‘ILPA’) is a professional association founded in 1984,

the majority of whose members are barristers, solicitors and advocates practising in all aspects of

immigration, asylum and nationality law. Academics, non-governmental organisations and individuals

with a substantial interest in the law are also members. ILPA exists to promote and improve advice

and representation in immigration, asylum and nationality law, to act as an information and

knowledge resource for members of the immigration law profession and to help ensure a fair and

human rights-based immigration and asylum system. ILPA is represented on numerous government,

official and non-governmental advisory groups and regularly provides evidence to parliamentary and

official inquiries.

Proposed Amendments to remove the Age Assessment provisions in Part 4

Oppose the Question that Clause 48 stand part of the Bill
Oppose the Question that Clause 49 stand part of the Bill
Oppose the Question that Clause 50 stand part of the Bill
Oppose the Question that Clause 51 stand part of the Bill
Oppose the Question that Clause 52 stand part of the Bill
Oppose the Question that Clause 53 stand part of the Bill



Oppose the Question that Clause 54 stand part of the Bill
Oppose the Question that Clause 55 stand part of the Bill
Oppose the Question that Clause 56 stand part of the Bill

Briefing

By Clauses 48 to 56 in Part 4 of the Nationality and Borders Bill, the Home Office seeks to regulate

the process of age assessments that determine whether or not a person subject to immigration

control is a minor child. It seeks to regulate not only for itself but also for local authorities who have

social service departments. It also seeks to displace any legal remedy from the Upper Tribunal or

High Court into the First-tier Tribunal, and to make provision for the type of evidence that is gathered

and how it is to be considered.

Haste without warrant

The substantive proposals in Part 4 were only introduced on 21 October 2021, during the Committee

Stage of the Bill in the House of Commons (only a placeholder clause on age assessments – Clause 58

– featured in the Bill as introduced to Parliament). The Refugee and Migrant Children’s Consortium

(RMCC), a coalition of over 60 organisations, of which ILPA is one, produced a briefing on new clauses

NC29-37 on Age Assessments after they were laid, which highlighted that ‘[t]he clauses ignore many

of the concerns raised to date by those organisations working with unaccompanied children and

young people and risk violating children’s rights.’ The RMCC had set out detailed concerns of age1

assessment proposals contained in the New Plan for Immigration June 2021.2

Age assessment is crucial in determining the support children receive and their access to education.

Incorrectly assessed children may be placed in immigration detention or in accommodation with

adults, and how their asylum claim is processed including whether it may be found to be

inadmissible. The effects of erroneous age assessments are very real: in July to September 2020, the

Refugee Council assisted over 150 young people in local authority care who had previously been sent

to adult accommodation.3

3 Joint Committee on Human Rights, Oral evidence: Legislative Scrutiny: Nationality and Borders Bill, HC 588 (17
November 2021) Q32 <https://committees.parliament.uk/oralevidence/3047/html/> accessed 21 January
2022.

2 Refugee and Migrant Children’s Consortium, Age assessment proposals contained in the New Plan for
Immigration June 2021
<https://article39.org.uk/wp-content/uploads/2021/06/New-Plan-for-Immigration-Age-Assessments_RMCC-bri
efing-FINAL.pdf> accessed 21 January  2022.

1 Refugee and Migrant Children’s Consortium, Nationality and Borders Bill – Committee Stage Evidence on new
clauses NC29-37 on Age Assessments, page 1
<https://www.childrenslegalcentre.com/wp-content/uploads/2021/10/RMCC-briefing-Committee-stage-NC29
_37-Age-assessments-Nationality-and-Borders-Bill.pdf> accessed 21 January 2022.

https://committees.parliament.uk/oralevidence/3047/html/
https://article39.org.uk/wp-content/uploads/2021/06/New-Plan-for-Immigration-Age-Assessments_RMCC-briefing-FINAL.pdf
https://article39.org.uk/wp-content/uploads/2021/06/New-Plan-for-Immigration-Age-Assessments_RMCC-briefing-FINAL.pdf
https://www.childrenslegalcentre.com/wp-content/uploads/2021/10/RMCC-briefing-Committee-stage-NC29_37-Age-assessments-Nationality-and-Borders-Bill.pdf
https://www.childrenslegalcentre.com/wp-content/uploads/2021/10/RMCC-briefing-Committee-stage-NC29_37-Age-assessments-Nationality-and-Borders-Bill.pdf


The proposals for age assessment in the Bill are premature, ill-thought through, and they would

affect a significant number of children. For example, Clause 48 proposes to dispute the age of any

person for whom there is ‘insufficient evidence to be sure of their age’. This places the burden of

proof on a child to prove that they are under the age of 18, whereas the current statutory guidance

for local authorities states that ‘[a]ge assessments should only be carried out where there is reason

to doubt that the individual is the age they claim’. The RMCC notes that, ‘[i]n 2020 and 2019, 1,4994

individuals (23% of all children claiming asylum in that period) were age disputed, over half of which

were found to be children.’5

The proposals in Part 4 of the Bill should be left out and properly considered proposals should be

brought forward in children-related legislation, if necessary. There is unnecessary haste and

insufficient consideration of the impact of the proposals. In every clause there are matters that

deserve full Parliamentary scrutiny and mature deliberation. The welfare of children is at stake.

The welfare of children is not an immigration matter

A local authority with a social services department may need to determine a person’s age in order to

know whether it has jurisdiction to assist them as a minor child under the Children Act 1989, Parts 3

to 5 of which provide for support for children and families, the care and supervision of children, and

the protection of children. These are matters that engage duties and obligations owed to children

(including the need to act in their best interests), as well as the allocation of resources.

The Bill proposes to regulate the role of local authorities in relation to this matter by regulating how

age is assessed. This is an immigration and nationality bill. If there are changes to be made to the

assessment of age by local authorities, they should form part of a Bill that is focused on the welfare

of children and where the scrutiny given to the proposed changes examines them in the context of

how they fit into and alongside existing legislation providing for the welfare of children such as the

Children Act 1989 and the Children Act 2004.

5 Refugee and Migrant Children’s Consortium, Nationality and Borders Bill – House of Lords Second Reading
Part 4 (Age Assessments), page 2
<https://www.ecpat.org.uk/Handlers/Download.ashx?IDMF=82080fd5-6c8f-4f54-8ab8-92c525159910>
accessed 21 January 2022.

4 Department for Education, Care of unaccompanied migrant children and child victims of modern slavery
(November 2017) page 13, para 35
<https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/656429/
UASC_Statutory_Guidance_2017.pdf> accessed 21 January 2022.

https://www.ecpat.org.uk/Handlers/Download.ashx?IDMF=82080fd5-6c8f-4f54-8ab8-92c525159910
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/656429/UASC_Statutory_Guidance_2017.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/656429/UASC_Statutory_Guidance_2017.pdf


Lack of pre-legislative consultation

There has been a lack of meaningful pre-legislative consultation on the proposed changes. The

questions of how best to provide for children’s needs and how to determine whether a person is

indeed a child (as opposed to a young adult) are pre-eminently matters for thorough consultation

with persons and bodies that have expertise and experience in considering them. There are medical

and social work professionals and institutions who have this experience and expertise, as well as

academics who have considered the questions arising. In addition, local authorities themselves are

well-placed to assess the impact of proposed changes and to offer their own insight into how best to

proceed. It is also particularly important to hear from children and young adults who have been

subject to age assessments.

There is a public interest in identifying correctly those who are children. The matter should not be

rushed. Those with expertise and experience should be consulted on the detail of the proposals

before they are shaped into legislation. We reiterate the concern we raised in our response to the

New Plan for Immigration Consultation that the proposals on age assessments set out in the

Secretary of State’s Policy Statement lacked detail.6

Furthermore, the proposals in the Bill continue to lack detail, as the Joint Committee on Human

Rights notes:7

● ‘Although the Government has indicated that it intends to lower the threshold test for giving

age-disputed persons the benefit of the doubt, it has not set out the new threshold test in the

Bill. Instead, the Secretary of State is given powers to make regulations setting out the

details. It is not therefore clear what the new test will be.’ (para 204)

● ‘The Government has indicated its intention to establish a National Age Assessment Board

(NAAB) as the designated authority for the purpose of carrying out age assessment. [...] The

details of its operations will be contained in regulations made by the Secretary of State. [...] it

is difficult to scrutinise the Government’s plans for the new NAAB given the lack of detail

contained within the Bill.’ (para 208)

● ‘the Bill provides that consent must be given by the age-disputed individual in order to carry

out a scientific assessment. However, refusal to consent may be taken into account as

7 Joint Committee on Human Rights, Legislative Scrutiny: Nationality and Borders Bill (Parts 1, 2 and 4) –
Asylum, Home Office Decision-Making, Age Assessments, and Deprivation of Citizenship Orders (19 January
2022) <https://publications.parliament.uk/pa/jt5802/jtselect/jtrights/1007/report.html#heading-6> accessed
21 January 2022.

6 ILPA, Response to the New Plan for Immigration, page 22, para 63
<https://ilpa.org.uk/wp-content/uploads/2021/05/New-Plan-for-Immigration-ILPA-response.pdf> accessed 21
January 2022.

https://publications.parliament.uk/pa/jt5802/jtselect/jtrights/1007/report.html#heading-6
https://publications.parliament.uk/pa/jt5802/jtselect/jtrights/1007/report.html#heading-6
https://publications.parliament.uk/pa/jt5802/jtselect/jtrights/1007/report.html#heading-6
https://ilpa.org.uk/wp-content/uploads/2021/05/New-Plan-for-Immigration-ILPA-response.pdf


damaging to the person’s credibility unless there are reasonable grounds for the decision to

refuse consent. [...] It is not clear to us what will constitute a reasonable ground for refusing

consent.’ (paras 219 to 220)

‘Scientific Methods’

The Bill proposes that certain ‘scientific methods’ to determine age may be prescribed in regulations

to be made by the Secretary of State (Clause 51(1)). This is wrong for a number of reasons. All of

them point to a need for further consultation.

First, the use of ‘scientific methods’ to determine chronological age is highly contested. The RMCC

observes that ‘professional medical bodies are unequivocal in their rejection of their use’. Allowing8

the matter to be settled by the Secretary of State by way of regulations merely creates a legal fiction

that any such methods so specified are reliable. Additionally, the Government intends to use9

scientific methods, which are not prescribed in the regulations, ‘if the decision-maker considers it

appropriate to do so and, where necessary, the appropriate consent is given’ (Clause 51(9)).

Second, the methods of taking samples are invasive (saliva or cell samples, measuring body parts,

etc. – see Clause 51(2)) without being clinically necessary. There are two cases pending before the

European Court of Human Rights regarding the use of radiographic examinations for age assessments

in Italy, relating to breaches of Articles 3 (inhuman and degrading treatment) and 8 (respect to

private and family life) of the European Convention on Human Rights.10

Third, it is no answer to suggest that the use of such methods will be voluntary. The proposals

envisage that a refusal to consent may damage the credibility of a person in the age assessment

process (see Clause 51(7)).

The Government has failed to take into consideration the extensive concern of experts regarding the

use of these methods:

● The Royal College of Paediatrics and Child Health’s current guidance for paediatricians

states: ‘The use of radiological assessment is extremely imprecise and can only give an

estimate of within two years in either direction, and the use of ionising radiation for this

purpose is inappropriate. The British Society for Paediatric Endocrinology and Diabetes are

10 Bacary v Italy (Request no. 36986/17) and Darboe and Camara v Italy (Request no. 5797/17).

9 Letter from the Home Office to the Public Bill Committee, further to concerns raised about New Clause 32 -
now known as Clause 51 (4 November 2021), page 2 <https://bit.ly/3DH7akx> accessed 21 January 2022.

8 (n 1) page 4.

https://hudoc.echr.coe.int/eng#%7B%22itemid%22:[%22001-175759%22]%7D
https://bit.ly/3DH7akx


clear that it is not possible to accurately assess a child’s age based on physical examination or

bone age assessment… dental x-rays, bone age and genital examination will currently not

add any further information to the assessment process.’11

● The British Association of Social Workers has stated ‘there is no known scientific method

that can precisely determine age, and that the preferred way is through a multi-agency

approach. “Scientific methods” are hugely controversial and can be very invasive and

traumatic for the individual. We are opposed to the use of the term “scientific methods” as a

panacea for age assessments, and as a safeguard, we are calling for the requirement of the

relevant professional body to approve the use of a “scientific method” as a valid way to

determine age assessment before it is used. We also do not agree that the Secretary of State

should be able to determine appropriate “scientific methods”, and fear that this could result

in methods around sexual maturity or other invasive, traumatic procedures.'’12

● The British Medical Association has stated, ‘The BMA has serious concerns about the Bill’s

potential for ionising radiation to be used for assessing the age of asylum seekers. [..] as we

understand it, the Bill facilitates the use of scientific methods that need not be set out in

regulations (and, therefore, would be out of scope for such safeguards)... The use of ionising

radiation for age assessment involves direct harms without any medical benefit to the

individual and, as such, we do not believe it would be appropriate to expect doctors to

participate in such a practice.’13

Legal Remedies

The Bill proposes that the legal remedy against an adverse age assessment conducted for a local

authority or for the Secretary of State will be subject to a right of appeal to the First-tier Tribunal

(clause 53), so displacing the trials currently held in the Upper Tribunal or High Court.

13 BMA, Nationality and Borders Bill  House of Lords, Second Reading Briefing (December 2021)
<https://www.bma.org.uk/media/4935/bma-briefing-nationality-and-borders-bill-second-reading-house-of-lor
ds-22-dec-21.pdf> accessed 21 January 2022.

12 British Association of Social Workers, ‘Age assessments proposal within Nationality and Borders Bill: BASW
UK Statement’ (26 October 2021)
<https://www.basw.co.uk/media/news/2021/oct/age-assessments-proposal-within-nationality-and-borders-bil
l-basw-uk-statement> accessed 21 January 2022.

11 Royal College of Paediatrics and Child Health, Refugee and unaccompanied asylum seeking children and
young people - guidance for paediatricians (9 December 2021) page 14
<https://www.rcpch.ac.uk/sites/default/files/generated-pdf/document/Refugee-and-unaccompanied-asylum-s
eeking-children-and-young-people---guidance-for-paediatricians.pdf> accessed 21 January 2022.

https://www.bma.org.uk/media/4935/bma-briefing-nationality-and-borders-bill-second-reading-house-of-lords-22-dec-21.pdf
https://www.bma.org.uk/media/4935/bma-briefing-nationality-and-borders-bill-second-reading-house-of-lords-22-dec-21.pdf
https://www.basw.co.uk/media/news/2021/oct/age-assessments-proposal-within-nationality-and-borders-bill-basw-uk-statement
https://www.basw.co.uk/media/news/2021/oct/age-assessments-proposal-within-nationality-and-borders-bill-basw-uk-statement
https://www.rcpch.ac.uk/sites/default/files/generated-pdf/document/Refugee-and-unaccompanied-asylum-seeking-children-and-young-people---guidance-for-paediatricians.pdf
https://www.rcpch.ac.uk/sites/default/files/generated-pdf/document/Refugee-and-unaccompanied-asylum-seeking-children-and-young-people---guidance-for-paediatricians.pdf


The Explanatory Statement to the Bill refers only to ‘a chamber of the First-tier Tribunal’. Neither it,14

nor the Bill specifies which chamber of the First-tier Tribunal. It is not obvious that the First-tier

Tribunal is the right place for such dispute resolution. Meaningful pre-legislative consultation ought

to have been undertaken regarding the detail of the proposals for these appeals.

Age assessment hearings are – for all practical purposes – trials where both sides call witnesses of

fact (social workers, adult carers, etc.) and expert witnesses; trials that may last for a day or more.

They are not like the ordinary matters heard by the First-tier Tribunal (IAC): relatively brief

immigration appeals that may last a couple of hours, where only the person appealing calls witness

evidence.

Even at first blush, it may be that the County Court or the Family Courts (both of which have long

experience of trials) are better suited to hearing age disputes: their procedures are well suited to

trials and the judges have the relevant expertise. Across the nations of the United Kingdom, there are

different methods for hearing issues on children’s rights and care, e.g. the children's hearings system

in Scotland. However, we have seen no evaluation of the merit of these various forums in different

jurisdictions, before the First-tier Tribunal was selected as the destination for these appeals.

The First-tier Tribunal (IAC) currently suffers from a significant backlog. If age assessment appeals15

are added to it, there would need to be provision to ensure they were prioritised to avoid unduly

delaying the processing of asylum claims. Additionally, consideration would need to be given to the

appeal deadline. Under the current regime, a judicial review may be lodged within three months of

an age assessment decision, while an appeal has only a 14 day deadline, a very short time for a

traumatised young person to seek legal advice, and lodge an in-time appeal, particularly if it is

concurrent with being dispersed into accommodation in a different area in the UK. There appears to

be no consideration of any of these matters in the Bill.

The point is there has been no consultation as to forum, suitability, or resource implications. There

needs to be. It is important to get this right. To shoe-horn age disputes into the First-tier Tribunal

without proper pre-legislative scrutiny is a mistake.

Should you require further information regarding this briefing, please contact the Immigration Law

Practitioners’ Association at info@ilpa.org.uk.

15 Ministry of Justice, ‘Tribunal Statistics Quarterly, April to June 2021’ (9 September 2021)
<https://www.gov.uk/government/statistics/tribunal-statistics-quarterly-april-to-june-2021/tribunal-statistics-q
uarterly-april-to-june-2021#immigration-and-asylum> accessed 21 January 2022.

14 Nationality and Borders Bill Explanatory Notes, page 68-69, para 618
<https://publications.parliament.uk/pa/bills/cbill/58-02/0141/en/210141en.pdf> accessed 21 January 2022.
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