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May 2008 
 

BRIEFING: Changes to the General Grounds for Refusal in the 

Immigration Rules to be introduced by Statement of Changes in the 

Immigration Rules HC 321 

 

For House of Commons debate on 13 May 2008  

 

 
1. Introduction  

 

ILPA is a professional association with some 1000 members, who are barristers, 

solicitors and advocates practising in all aspects of immigration, asylum and 

nationality law. Academics, non-government organisations and others working in this 

field are also members. ILPA exists to promote and improve the giving of advice on 

immigration and asylum, through teaching, provision of high quality resources and 

information. ILPA is represented on numerous government and appellate authority 

stakeholder and advisory groups. 

 

Statement of Changes in Immigration Rules HC 321 was laid before Parliament on 6 

February 2008.  Some of the changes to the Immigration Rules to be made by HC 321 

are to implement the first part of the Points Based System.  These changes are not 

addressed in this briefing.  Other changes to be made by HC 321 are to the general 

grounds for refusing immigration applications
1
.  This briefing addresses these 

changes.  General grounds are grounds upon which any application can or must be 

refused, whatever the immigration category (e.g. work, marriage, visitor) relating to 

the application. 

 

ILPA wrote to Liam Byrne MP, Minister of State for Borders and Immigration, on 7 

February 2008 protesting the changes.  The Minister was first questioned in 

parliament by the Joint Committee on Human Rights on 19 February 2008
2
.  He 

subsequently replied to ILPA.  The House of Lords prayed against the changes on 17 

March 2008.  The government announced a concession.  There was a subsequent 

exchange of letters with ILPA.  ILPA is also following up the question of the 

government’s failure to carry out any regulatory impact assessment of the changes 

with the Department for Business, Enterprise and Regulatory Reform and with the 

Ministry of Justice.  Copies of letters exchanged to date are appended to this briefing.  

 

The following exchange took place at the  Joint Committee on Human Rights session 

on 19 February: 

‘Q5 Chairman: …In the explanatory memorandum accompanying the new 

changes dated 7 February it says at paragraph 8 that: "An impact assessment 

on these changes will be published on the website of the BIA, the website of 

                                                 
1
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2
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the Home Office and copies placed in the House libraries." These regulations 

come in at the end of the month as I understand it but the impact assessment is 

on neither website nor in either library; can you explain why? 

Mr Byrne: I would need to check whether that was the case or not. 

Q6 Chairman: We have just checked, as of this morning. 

Mr Byrne: I would need to check as well. 

Q7 Chairman: That does raise questions about the commitment to look at 

impact …’ 

There has been no subsequent assessment.  UK Border Agency Officials told ILPA on 

24 April that there would be no impact assessment because the impact fell well below 

the level at which this would be considered appropriate.  They said that the reference 

to an impact assessment in the Explanatory Memorandum was about an assessment on 

another part of HC 321.  This is difficult to understand given that problems with the 

changes necessitated the government producing a change to the policy in the form of a 

concession on the floor of the House of Lords on 17 March.  The Government has, 

since June 2007, claimed a pressing need to reduce the use of concessions outside the 

Rules as part of its agenda to ‘simplify; immigration law
3
.  The whole implementation 

of HC 321 casts doubt across the whole simplification project and is an example of 

the risk of law and policy that is arbitrary, not compliant with human rights and 

subject to increased litigation.   

 

The government should be urged to promise impact assessments on HC 321 and 

to commit to providing impact assessments on all aspects of its simplification 

agenda. 

 

 

1.1 Changes to the General Grounds for Refusal 
The changes cover two areas: mandatory refusals of entry clearance/leave to enter for 

fixed periods (re-entry bans) and mandatory refusals of entry clearance, leave to enter 

or leave to remain for use of deception. The Explanatory Memorandum to HC 321 

also states that the government intends to bring forward primary legislation requiring 

a person removed to repay the costs of the removal before entry clearance can be 

granted.  This latter is surprising given the government’s implacable opposition to 

such measures as recently as May 2006, and total lack of impact assessment, 

consultation or other steps to test the propriety of a change of policy.  In May 2006, 

the House of Lords Select Committee on the European Union summarised the 

government’s evidence thus: 

                                                 
3
 This aim was stated to be a key principle of simplification in the June 2007 consultation paper: 

Simplifying Immigration Law: an initial consultation.  That position has been restated in the February 

2008 Green Paper The Path to Citizenship: next steps in reforming the immigration system.  ILPA  

August 2007 response to the first consultation is available in the Submissions section of our website at 

www.ilpa.org.uk  Our response to the Green Paper will shortly appear in the same section. 
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‘129.  Home Office officials were among the strongest critics of the ban. 

…they regarded it as arbitrary. Deportation orders should have flexibility to 

state how long the ban should be. "The other point in our system is that, just 

because you have been removed from this country for entering illegally or 

overstaying, it does not necessarily mean that you cannot then apply to come 

back to the United Kingdom as a legal entrant. You could seek a visa; you 

could seek to enter using immigration rules from a country which does not 

have a visa regime placed upon it; and the case would need to be judged on its 

merits at that time."  

130.  The most outspoken language was reserved for the provision allowing a 

re-entry ban to be withdrawn where the third-country national "has 

reimbursed all costs of his previous return procedure". While a number of 

Member States which have re-entry bans have shorter bans (or none) for those 

who have left voluntarily, we have been unable to discover any Member State 

which has in its law a provision comparable to this. Mr McNulty said: "…at 

the risk of being intemperate, that was probably one of the most outrageous 

suggestions in the whole Directive, that somehow if you paid for your own 

return, you would be treated in a different way to if you did not. I just cannot 

see the public policy call of that at all".’
4
  

1.2 Consequences of these changes 
We envisage a number of practical consequences of these changes: 

• individuals will elect to challenge all decisions that include an allegation of a 

breach of immigration law, because of the consequences of having such a 

breach on their record 

• individuals will elect not to leave the UK: many will elect to go underground 

and try to live their lives on an irregular basis 

• individuals will elect to make fresh applications on human rights (especially 

Article 8) or discretionary grounds rather than leaving the UK and making 

entry clearance applications from abroad; and if they fail will then elect to go 

underground 

• individuals will elect to pursue appeals and judicial reviews rather than accept 

a decision that they ought to leave the UK; and if they fail will then elect to go 

underground 

• by discouraging individuals from complying with immigration control and 

returning home to seek entry clearance, a huge backlog of cases will build up 

with consequent costs (in terms of both administrative time and public funds) 

 

2. Mandatory refusals for fixed periods (re-entry bans) 

 

Since 1 April 2008, a person will be subject to a re-entry ban if s/he has: 

• overstayed for more than 28 days (i.e. stayed in the UK more than 28 days 

beyond the time for which s/he was granted permission.  Any departure within 

the 28 days must have been voluntary ) 

• breached an immigration condition (e.g. the person has been working in the 

UK when his or her permission to be in the UK was on condition that s/he 

must not work 

                                                 
4
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• entered the UK illegally 

• use deception in an application for entry clearance to the UK 

 

The length of ban depends on whether deception was used and on the mode of 

departure from the UK: 

• 10 year ban from when the applicant sought entry clearance to the UK by 

using deception 

• 12 months ban from when the applicant left the UK voluntarily at his or her 

own expense 

• 5 year ban from when the applicant left the UK voluntarily but, directly or 

indirectly, the UK state paid for his/her departure  

• 10 year ban when the applicant was removed or deported from the UK  

 

2.1 Causes for concern 
Arises from the substance of the changes and their legislative and policy history: 

• they will lead to individuals resisting having to leave the UK through litigation 

(or indeed by evading immigration control) in circumstances where they may 

have made voluntary departures in the past; 

• the changes require the refusal of applications made by individuals who are 

innocent of any wrongdoing; 

• the changes require refusal of applications even where past breaches of 

conditions are minor or inadvertent; 

• there are no exceptions for children, those who have been trafficked, or those 

seeking international protection; 

• the tick box approach affects human rights, especially rights to private and 

family life (Article 8 European Convention on Human Rights) in an arbitrary 

and disproportionate way; 

• the changes have a retrospective application: they affect people who  

previously overstayed or breached conditions of stay, entered illegally or used 

deception, including those with applications outstanding when HC 321 came 

into force.  There is evidence to suggest that decisions on some applications 

were delayed so that these changes would apply to those applications   

• there has been no legal aid or other impact assessment of these changes nor 

any consultation.  The changes were published in the Path to Citizenship 

consultation paper (deadline for responses 14 May 2008) 

• there are no transitional provisions.  The lack of consultation and subsequent 

protests led to the last minute introduction of a concession outside the Rules, 

which, while of benefit to some, arbitrarily excludes others. This concession 

has not been publicised to individuals 

• published guidance fails to reflect Ministerial assurances as to those who will 

be protected. 

 

The changes mean that in certain circumstances an application for permission to enter 

or remain in the UK must be refused.  The only grounds on which a refusal can be 

challenged are human rights and race discrimination.  Before the changes, a person’s 

immigration history could be taken into account, so in the same or similar 

circumstances an application could be refused, it was not mandatory to refuse the 

application.  In many instances, applications were not refused; and this was often for 

very good reasons. The substitution of a tick-box system, with only human rights and 
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race as a fall-back, will lead to more litigation and, quite possibly, more evasion of 

control on the basis that one might as well be hung for a sheep as a lamb. 

 

The only mandatory ban on re-entry prior to the publication of these changes was a 

deportation order.  Deportation orders are imposed on those who have been 

recommended for deportation following criminal conviction or whose presence in the 

UK is determined not to be conducive to the public good.  A deportation order 

remains in force until it is lifted but UK Border Agency guidance envisages it being 

lifted in most cases after three years, with only those guilty of murder, rape, armed 

robbery and similarly grave crimes being banned for 10 years.  All circumstances 

must be taken into account
5
.  

  

What has changed is that applications must now be refused, regardless of such factors 

as the fault or innocence of the applicant or the relative seriousness of any breach of 

immigration law.  Circumstances are not taken into account.  This is a tick-box 

system.  Bans affect adults and children in the same way, including, for example, a 

child who overstayed because a parent failed to renew their leave.  Inadvertent 

breaches will still result in a ban.  

 

The gravity of the breach makes no difference: a person who overstayed for 29 days 

because they got muddled about the date on their visa, whose flight was delayed, or 

who was caring for a relative suddenly taken ill, when renewing a visa was the last 

thing on their mind, will face a ban in the same way as someone who overstayed for a 

decade. The student who works an hour more than the permitted 20 hours week a 

term-time on one occasion is treated in the same way as a person who has worked 

without permission for many years. These changes affect an adult or child regardless 

of the circumstances in which s/he or she came to the UK.  A trafficked person, forced 

to use an illegal method of entry by a trafficker, will be caught by these provisions, as 

will a person who fled seeking international protection from persecution.  

 

The government should be urged to make provision for minor and inadvertent 

breaches and to provide exceptions for children, people who have been trafficked 

and those who benefit from protection under Article 31 of the Refugee 

Convention, prohibiting the imposition of penalties upon those forced to flee. 

 

 

2.2 The Concession given by the Government on 17 March 2008 
Re-entry bans were debated in the House of Lords on 17 March 2008

6
.  During that 

debate the Lord Bassam of Brighton made the following concession: 

“A number of people have, however, suggested that we will achieve our aims 

better if we give people who are currently here illegally a chance to leave 

before the new rules are applied to them. We have listened to their argument 

and reflected on it, and we agree with them. I can announce that we will not 

apply the provisions in new paragraph 320 (7B) of the Immigration Rules to 

anyone currently in the United Kingdom who leaves the country voluntarily 

                                                 
5
 See Immigration Directorate Instructions Chapter 13 Section 5 (written December 2007) Revocation 

of Deportation Orders, at 

www.ukba.homeoffice.gov.uk/sitecontent/documents/policyandlaw/IDIs/idischapter13/section5?view=

Binary 
6
 Hansard HL 17 March 2008 : Column 87 ff. 
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before 1 October 2008. Those people will be able to apply to come back 

without being automatically refused under these provisions, although it is 

possible that they will be refused under other parts of the Immigration 

Rules.”
7
 

This concession now appears in the Entry Clearance Guidance – General Instructions.   

 

The need for a concession outside the Rules arose because of the Government’s 

failure to carry out any regulatory impact assessments on the changes or to consult. 

The only attempt at consultation was publication of the changes in the Path To 

Citizenship Green Paper. However: 

• this provides no detail; 

• it was published after HC 321 was laid before parliament (the consultation 

closes 14 May 2008). 

 

The government has so far refused to extend the concession to those who left the UK 

before 17 March 2008.  This includes those who left the UK prior to 6 February 2008 

and could not possibly have known about the changes that were being proposed.  

Some of these left on advice that they should depart voluntarily and seek entry 

clearance e.g. to join their partners from abroad, including people in receipt of letters 

from the UK Border Agency telling them to go back and seek entry clearance abroad, 

or decisions of courts and tribunals to the same effect.  Those UK Border Agency 

letters and court decisions had been written without any knowledge that re-entry bans 

were about to be imposed.  Others left the UK, on advice, after 6 February, only to 

find that their applications were not considered before 1 April 2008 when HC 321 

came into force and that they face a ban. 

 

People who leave after 1 October 2008 will also face ban even if the reason for their 

departure after that date is that because of delays at the UK Border Agency or Asylum 

and Immigration Tribunal, outstanding applications or appeals have not been 

considered by 1 October.  If these people wish to benefit from the concession, they 

may be required by reason of the UK Border Agency’s delay to abandon what may 

have been successful applications or appeals.  

 

The Minister has confirmed in his letter to ILPA Chair, Sophie Barrett-Brown that: 

“…we will not use paragraph 320(7B) to refuse someone for a past breach of 

our immigration laws if, subsequent to that breach, we granted them leave to 

enter or remain.  Therefore a student who overstayed but was granted leave 

following an out of time application would not be subject to a re-entry ban on 

the basis of that overstaying.” 

 

That will not protect those not granted leave to enter or remain. 

 

The Minister told the Joint Committee on Human Rights on 19 February that 

‘...there could well be carve-outs that are needed to implement commitments 

to protect children and to implement conventions on human trafficking’ 

On 4 April 2008 he wrote to ILPA about children and those who had been trafficked 

that: 

                                                 
7
 Hansard HL 17 March 2008 : Column 96 



 7 

‘…reflection I believe that the concession that we announced on 17 March 

2008 provides a better way of dealing those here illegally than does a long 

series of specific exceptions.’ 

ILPA disagrees.  The concession provides no protection for children or trafficked 

people who left the UK before 17 March and no protection for those who will leave in 

the years following 1 October.   

 

The government should be urged to remove the retrospective effect of the 

concession and apply it to those who left before 17 March 2008 and to make 

exceptions for children, those who have been trafficked, and those protected by 

Article 31 of the Refugee Convention 

 

2.3 The bans in practice: experience of ILPA members 

In the past, ILPA members often advised individuals in similar situations to make a 

voluntary departure and to seek entry clearance.  Entry clearance officers had 

discretion to refuse on the basis of past breaches but this was not mandatory. 

Individuals are now unlikely to consider this option where they will face a separation 

from their family of at least a year. 

 

A standard passage give in refusal letters in Article 8 cases involving non-European 

Economic Area partners who are in a relationship with a British citizen is:  

“Whilst it is acknowledged that your client may have established a family and    

private life in the United Kingdom… [the sponsor] is free to remain in the United 

Kingdom and support any application your client makes to return to the United 

Kingdom in the proper manner… if your client’s application is successful, any 

interference to her private and family life will only be temporary and minimal in 

nature.”   

 

The changes drive a coach and horses through that approach, and the jurisprudence 

that has developed in this area.  The Entry Clearance Guidance – General Instructions 

state that entry clearance officers must not impose a re-entry ban if: 

“the applicant has raised human rights issues (in particular right to family life 

under Article 8) which would justify issuing the entry clearance” 

 

Decisions that ILPA members have received since the coming into force of re-entry 

bans indicate that entry clearance officers have insufficient training or expertise 

properly to consider human rights, in particular, Article 8, the right to family and 

private life.   

 

The Court of Appeal confirmed in July 2007
8
 that in relation to Article 8 it was 

insufficient “simply to characterise something as proportionate or disproportionate”, 

yet this is precisely the approach adopted in entry clearance decisions members have 

seen since the changes came into force.  The only way to challenge them is by 

litigation. 

 

The likelihood is that such poor decision-making will continue because a key driver 

for the Points-Based System and these changes to the Immigration Rules has been to 

reduce decision-making to little more than a tick box function.  It is said this will 

                                                 
8
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improve consistency by removing discretion.  Instead, it will produce arbitrariness 

and encourage litigation. 

 

3. Mandatory refusal of an application for use of deception 
 

Since 29 February 2008 refusal of entry clearance or leave to enter, cancellation of 

leave or refusal to vary leave has been mandatory where   

• False statements are made with the application 

• False documents are submitted with the application 

• Relevant matters are not disclosed with the application 

 

There is no discretion and it is irrelevant that 

• the applicant believed and had good reason to believe that the statement was 

true or the document was genuine and valid 

• the applicant did not know that the statement had been made or the document 

submitted (it was made or submitted by a third party without the applicant’s 

knowledge) 

• the applicant did not understand that the relevant fact needed to be disclosed 

or made a completely innocent mistake in not disclosing it 

• re the false document or statement was totally irrelevant to the application and 

not in any way material. 

 

These changes affect applications made by adults and children in the same way.  

However innocent of any wrongdoing the applicant may be, it will not matter.  

Applicants who instruct agents to make their applications will have their applications 

refused even though it was the agent, without their knowledge, who submitted the 

false document or made the false statement.  Similarly, where the application includes 

documentary evidence from a third party (e.g. an employer, an educational institution 

or a financial institution), any false statement by that third party will lead to the 

application being rejected regardless of the innocence of the applicant. 

 

 

4. Other problems 

 

4.1 Publicity 
If the concession is supposed to encourage people to leave the UK in an attempt to 

regularise their position, then why has the government given it no publicity?  It is 

tucked away in the Entry Clearance Guidance – an important reference document for 

Uk Border Agency staff and legal advisors, but not for the general public.   

 

The government should be urged to publicise the concession widely 

 

 

4.2 Promises made during the passage of the UK Borders Bill 
During the debate in the House of Lords on 17 March 2008, the Government was 

reminded of promises it had during the passage of the UK Borders Bill that a person 

who failed to apply to extend his/her leave before it expired, would have a late 
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application fully considered if it was made within 28 days of the expiry of leave.  It 

had been said that this would be expressly included in the Immigration Rules
9
.   

 

It has not been included in the Immigration Rules.  The following appears in the Entry 

Clearance Guidance General Instructions: 

“An applicant should not be refused under 320(7B) for previously overstaying 

in the UK if they were refused leave to remain as a student solely on the basis 

that they had made an out of time application…” 

 

As written this: 

• only applies to students; and 

• only protects those students whose extension application is refused solely 

because it was made out of time 

A person who is late in making his/her extension application is faced with an 

invidious choice.  S/He may leave the UK voluntarily within 28 days to avoid a re-

entry ban but by leaving lose employment or a student place that would be critical to 

any application to return to the UK.  Alternatively, he or she may seek to take 

advantage of the promise given during the passage of the UK Borders Act 2007 to 

consider a late application made within 28 days.  However, if the application is 

refused, it is likely that the 28 days will by that time have passed.  Even if the 

applicant now voluntarily leaves the UK, he or she will face a re-entry ban.
 

 

The government should be urged to give effect to promises made during the 

passage of the UK Borders Bill to that a person who failed to apply to extend 

his/her leave before it expired, would have a late application fully considered if it 

was made within 28 days of the expiry of leave 

 

For further information please contact:   
 

Steve Symonds 

Legal Officer 

Immigration Law Practitioners' Association 

Lindsey House 

40/42 Charterhouse Street 

London EC1M 6JN 

 

Direct line: 020 7490 1553 

ILPA Office: 020 7251 8383 

Fax: 020 7251 8384 

 

steve.symonds@ilpa.org.uk 
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ANNEXE: CASE STUDIES 

 

Hypothetical studies constructed from examples of casework from ILPA members. 

 

Case Study A: A instructs an agent to assist with her entry clearance application.  

Although A meets the criteria for entry, the agent includes a false document or 

statement which s/he believes will strengthen the application.  A does not know the 

agent has done this.  Despite the fact that A is entirely innocent of any wrongdoing 

and she clearly meets the criteria for entry, her application must be refused. 

 

Case Study B: B asks a third party (e.g. a financial or educational institution) for 

documentary evidence in support of his application for entry.  The third party 

provides it, but includes a false statement.  In any case, B is wholly unaware the 

statement is not true.  Even if neither the statement nor document is necessary for B to 

meet the criteria for entry, and even though B is entirely innocent of any wrongdoing, 

his application must be refused. 
 

Case Study C: C attempts to enter as a business visitor and is told that she needs a 

work permit (the rules on when a person can enter as a business visitor or needs a 

work permit are confusing).  C protests that she has entered four times before as a 

business visitor to do exactly the same thing.  She is refused entry and also confronted 

with a 12-ban on the basis that she has breached the conditions of leave as a business 

visitor on those previous visits whether inadvertently or not.  Alternatively, as there is 

no written record of what was said on entry on the previous occasions, the person 

refusing C entry concludes that to have got in she must have been untruthful on 

previous occasions.  C now faces a 10 year ban for use of deception.  

 

Case Study D: D is a child fleeing persecution in his home country.  He is smuggled 

to the UK with the assistance of an agent.  He has no travel documentation of his own 

so is forced by circumstances and by the agent to effect an illegal entry to the UK and 

use deception.  He has no funds of his own.  He is given discretionary leave.  When 

his asylum claim is ultimately decided it is refused (this may be because the 

conditions in his home country have improved or his circumstances do not meet the 

Refugee Convention persecution threshold).  Even if he agrees to a voluntary return, it 

will have to be paid for by the UK.  Either he is now excluded from the UK for 10 

years in view of the deception used to gain entry to the UK, or he is excluded from the 

UK for 5 years because his voluntary return has been paid for by the UK. 

 
Case Study E: E has developed a settled family life in the UK with a partner and 

children.  E’s past conduct falls within the new changes.  He may have overstayed or 

worked when his conditions of entry to the UK included that he must not work.  He 

may have made an illegal entry or used deception to enter the UK.  He seeks 

immigration advice because he wishes to regularise his stay.  Previously, his 

immigration adviser might have advised that he comes clean with the immigration 

authorities and makes a voluntary departure in order to seek entry clearance on the 

basis of his family life.  He meets all the standard requirements for entry under the 

Immigration Rules.  However, if he comes clean to the immigration authorities he 

may be excluded from the UK for a period of several years – 10 years if he has 

previously used deception, 1 year if some other conduct. 

 


