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 A copy of our Memorandum is available in the Submissions section at www.ilpa.org.uk  
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“…will not affect the UK’s international obligations but reflects 
simplification principles in making our legislation easier to use 
and understand.”2�
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2
 See the letter (undated) circulated to various stakeholders by email on 1 April 2009 from 

Amelia Wright, Head of Asylum Policy 
3
 References here to the Refugee Convention are to be understood as also referring to the 

1967 UN Protocol relating to the Status of Refugees 
4
 See letter of 6 March 2009 from Lin Homer to Jacqueline Parlevliet, UNHCR 

5
 This was explained to stakeholders, at a meeting on 17 April 2009 at 2 Marsham Street, at 

which ILPA was represented by Steve Symonds, ILPA Legal Officer 
6
 Indeed, the letter from Lin Homer (op cit) expressly states that the UK Border Agency 

remains “fully committed to the standards laid down in the existing Directive” 
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7
 See, e.g. in respect of the Refugee Convention, Sepet & Anor v SSHD [2003] UKHL 15 

(para. 6) per Lord Bingham (citing with approval dicta of Sedley J in R (Shah) v IAT [1997] 
Imm AR 145 and Laws LJ in R (Adan) v SSHD [2001] 2 AC 477); R v Asfaw [2008] UKHL 31 
(para. 55) per Lord Hope of Craighead and R (European Roma Rights Centre and Ors) v 
Immigration Officer at Prague Airport and Anor [2004] UKHL 55 (para. 43) per Lord Steyn 
8
 Agreement reached by the European Council at its special meeting in Tampere on 15 and 

16 October 1999 to work towards establishing a Common European Asylum System based 
upon full and inclusive application of the Refugee Convention 



 

 4 

�� 
���� ���� ��	"� ��
�� ���� 9:� �
��	� ������� ��	� ������
���
�� ����
���	� � �
��
	����������	����������
���	������������$���	��

�
�.��5
��������������	������	�����
� ���	����������
���
����	�������	���������

����� � ��	"� �
������ �� ����� ������
���
�� ����
���	�� ���� ����� �����
	�� ����
��"���������-���	���������
���������������������
����
���
�����
����������
���������$���	B� 
��� ���������� �� ����	�	���� � 
��� �
�"��� ���������� ���
����	��!�
"����
�����������	��!�
"��������		�������
������
	 ������
��	���
�����	��� 	����$���	� ���� ��� �
��� ����� ������������� ��D�����9:�)�����
����� � �����
�	� �� 
��� 
��� �
"�� ����	��	� ��
�� �������� ����� ������
���
��
����
���	� ��	������� ��� 	�������
��� 
������
�� ���
�� 
��� ���
�� 
��� �	�	� 
���
�
"���� ��������	� ���� ���	��������� �������
�������	��!�
"���� ��� ��	�������
	�����
����	�
	����������������������	�
��	��

�
�6��7�����
����
���	�����	��	��������������
������������$���	��������������	��

�����	��������	���7�����
����	���%�������&��%�������	
���&�
���%��������&�
����������������
����	��������	;�

�

�� 7���$�������'������������	�����������������
� F�������4,�� ����������

�������
� 
	� �� ���� ������� 
��� � ��� �� �
��	� ��
�� 
��� �����
��� ��
��������	�
��	�� �>����
���
�
��
��	����������
������������$���	�	��"�
�������
�9:����������������������
����������'������������������

����������
���>��������	���
�
��
��	����
���������� ������������
���
1����
�� '������ ?������������ � >��� �� ���	�� �	�� �
���
��� �
"���
������� � ���� ���� '�������� �� ���� ?���������� � 3������� ����

���
����	����	
��	�
��� �����������������
���
����	��
"���������� ���
9���"�� ���� $������� '��������� 9:� ����	�
���� 
��� ���� $���	� �
���
������ ��� 
��� ��� F������� ��	�������	4�� �9���"�� ����?���������� ������
���
��������� $���	� �� ��� ������� �� 	��� ��� �������� 	�
��
��	� � �
�
 � �� ����
���� ��� ����	��!�
"������� �� ��� ������� ���� $�������
'�������� �
��� ������� 
	� ��������� ���� �����	���� ��� ����
��������������������������#�
������������
	���
����������������
���� 
� %����	 ���	 ���������	 ����������	 ��	 
�	 G$������� '�������H&�.���
*������ ������� 
������ �� ���� 	�����
� � �� ���� $�������
'��������� ���� $���	� 
��� ���
�
���� �� ����������� ��
�� �����	�
������

���
�����
����������'���������
 ���
������������������E�����
��
���������
����
�����
����������-�	����	���
������������
������������
$���	� ����
����
�� � ��	�����	�
��� �� �
��� �� �������� ���� ����������
D�
�����	���9:� ����	�
����
��� ������
���
�����
�������	� ��	�������	�
�� 1����
��'������?��������	�� � >��� �-
����	� �� ���	� ��
��D�
� �
�������������
������������$���	�
����������������
�����������������
���� 2���� '�������� �� 3��
�� $����	� ���������� �� 
������ � 7���
�-
����	�����������
������-���	���
�����		
�����
�������-�
�	�����

                                            
9
 Article 1  

10
 Council Directive 2004/83/EC of 29 April 2004 on minimum standards for the qualification 

and status of third country nationals or stateless persons as refugees or as persons who 
otherwise need international protection and the content of the protection granted (“the 
Qualification Directive”) 
11

 Recital (16) to the Qualification Directive 
12

 Recital (3) to the Qualification Directive 
13

 See recital (2) to the Qualification Directive 
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 The fundamental flaw in seeking to reduce an evaluation of risk to scientific precision or a 
formulaic methodology was explained, by reference to several other authorities, in the 
judgment of Sedley LJ in Karanakaran v SSHD [2000] EWCA Civ 11, with which Brooke and 
Robert Walker LLJ agreed; subsequently approved by Lord Steyn, Lord Hutton and Lord 
Bingham of Cornhill in R (Sivakumar) v SSHD [2003] UKHL 14 
15

 SM (Section 8: Judge’s process) Iran [2005] UKAIT 00116 (paras. 7 & 9) per Mr CMG 
Ockelton, Deputy President 
16

 JT (Cameroon) v SSHD [2008] EWCA Civ 878 
17

 SM (Section 8: Judge’s process) Iran op cit 
18

 (para. 19) per Pill LJ, JT (Cameroon) op cit 
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19

 The word “potentially” was read into the section – see (para. 20) per Pill LJ, (para. 24) per 
Laws LJ, JT Cameroon op cit 
20

 (para. 20) per Pill LJ, JT Cameroon op cit 
21

 Paragraphs 6, 12 and 14 of the draft Protection Rules in significant part adopt the language 
of Article 4, paragraphs 1, 2, 3 & 5 of the Qualification Directive 
22

 By way of example, “reasonable excuse” is substituted for “good reason” in paragraph 
14(e) 
23

 See fn. 8 
24

 See fn. 23 
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25

 cf. recital (12) to the Qualification Directive 
26

 Regulation 6(1) 
27

 Council Directive 2003/9/EC of 27 January 2003 laying down minimum standards for the 
reception of asylum seekers (“the Reception Directive”) 
28

 cf. Article 19.3 of the Reception Directive 
29

 ILPA letter of 16 June 2008 to Justin Russell, then Director of Performance, and letter of 3 
October 2008 to Steph Hutchison-Hudson, then Head of Operational Policy and Improvement 
30

 ILPA submissions of February 2009 are available in the Submissions section at 
www.ilpa.org.uk  
31

 Moreover, this paragraph significantly understates the UK’s international obligations which 
are not merely to have regard to the best interests of the child but to give primary 
consideration to those interests – see Article 3.1 of the Convention on the Rights of the Child 
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 See the Committee’s Tenth Report for the Session 2006-07 The Treatment of Asylum 
Seekers, paras. 120-122 
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 Council Directive 2005/85/EC of 1 December 2005 on minimum standards on procedures in 
Member States for granting and withdrawing refugee status (“the Procedures Directive”) 
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 Article 14 of the Procedures Directive 
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 R (Dirshe) v SSHD [2005] EWCA Civ 421 


