
 

 
The Immigration Law Practitioners’ Response to: 

PROPOSALS TO EXCLUDE OVERSEAS VISITORS FROM ELIGIBILITY TO FREE NHS 
PRIMARY MEDICAL SERVICES 

 

The Immigration Law Practitioners' Association (ILPA) is the UK's professional association 
of immigration lawyers, advisers and academics practising or engaged in immigration, 
asylum and nationality law.  Founded in 1984, it exists to: 

• promote and improve the giving of advice to and the representation of immigrants 
from whatever part of the world whether coming or intending to come to the United 
Kingdom for settlement or some limited purpose and to promote further and assist 
by whatever means the giving of advice to and representation of immigrants or 
emigrants to or from any other part of the world.      

• disseminate information and views on the law and practice of immigration, asylum 
and nationality in the United Kingdom and elsewhere.  

• enhance and expand the teaching of immigration, asylum and nationality law in 
the United Kingdom or elsewhere.  

• coordinate the activities and interests of immigration, asylum and nationality law 
practitioners, to make contact with similar bodies in other countries and to make 
representations for and on behalf of immigration and nationality practitioners.  

• secure a non-racist, non-sexist, just and equitable system of immigration, asylum 
and nationality law and practice in the United Kingdom and elsewhere. 

ILPA now has more than 1,200 members including lawyers, advice workers, academics 
and law students.  ILPA is regularly consulted by the Government on key issues relating to 
immigration, refugee and nationality law. Through our membership ILPA has access to a 
wide range of experience relevant to this consultation exercise. 

 
Response to the consultation paper: general points 
 
1. We have not answered questions 3.3-3.5 since these are outwith our expertise.  
 
2. In preparing this response, ILPA consulted its members, non governmental 
organisations and other professionals, including doctors, with whom it works on a regular 
basis.  It was noticeable that there was a growing concern about who is now eligible for 
NHS treatment and who is not.  There was also a growing awareness that many clients 
are not able to access the NHS treatment to which they are entitled. 
 
3. This has become apparent, for example, when ILPA members have tried to obtain 
medical reports on an asylum-seeking client’s mental health or in relation to previous 
torture; when concerns have arisen about a client’s mental or physical health, or ability to 
give evidence and to prepare an immigration or asylum  case to put to the Home Office or 
to the immigration appellate authorities. The incidence of stress-related physical illness, 
depression and anxiety is very high amongst the client group our members are advising. It 
was also apparent that clients who did not have access to free medical assistance were 
prevented from putting forward their case to the best of their ability and/or exercising their 



 

4.  full rights of appeal. Our members have also been consulted by clients about the 
denial of medical treatment to which they are entitled or about inappropriate charging 
when an individual qualifies for free medical treatment. 
 
5. ILPA notes that consultation  works on the assumption that all those who should 
obtain primary medical care currently do so. There is no acknowledgement that at present 
there is evidence of discrimination in the provision of health care to those entitled to it.  
More needs to be done from a humanitarian and a public health perspective to ensure that 
those in need of medical care, and entitled to receive it, are not denied it.  
 
6. This experience of NHS provision makes many of our members doubt whether the 
proposed restrictions to NHS Primary Care can be delivered in a manner which is not 
inherently discriminatory and which does not breach race relations legislation.   
 
Specific questions 
 
7. Will strengthening the rules around access to free NHS primary medical services for 
overseas visitors, to better match those for hospital treatment, bring clarity to both the 
overseas visitor and frontline staff working in general practice and the Primary Care Trust?  
[Question 3.1].  This is not a question which can be answered with a simple yes or no.  
One glance at the contents of Annex B reveals that the question of entitlement is already 
extremely complex and these proposals could make it even more so. To apply such 
criteria efficiently and legally would require a high level of legal expertise by frontline staff 
and also an awareness that many individuals will not fit neatly into a stated category but 
may still be entitled to treatment.  The problems that exist at present for individuals 
accessing the treatment to which they are entitled is likely to be exacerbated.  Some 
individuals will be entitled but have no proof of their immigration status, for example 
students awaiting a decision on an application, made within time, to extend their 
permission to stay in the UK who have statutory leave as a result of section 3, Immigration 
and Asylum Act 1999.  Their passport will be at the Home Office and any stamp on it will 
have expired.  Even if they have received a letter of receipt for their application, this will 
not record whether the application was made “in time” or not. These people would be 
entitled to treatment.  Should treatment be denied inappropriately, expensive claims for 
compensation may follow.   
 
8. The government has recently decided that marriage registrars cannot be expected to 
have the expertise to decide whether people wanting to marry here have a legitimate 
immigration status, It has legislated to provide that couples where one is not an EEA 
national will have to apply to specialist registrars with access to immigration officials to 
check on their status. It has also recently simplified the list of documents that employers 
need to see in order to satisfy themselves that a person is permitted to work, and to 
provide a statutory defence to the offence of employing someone illegally. In hospitals, 
since the introduction of charges in 1989, it has always been clear that a specific officer, 
not frontline staff, should deal with questions of eligibility and even so mistakes are made.  
Now it is suggested that each practice receptionist should be qualified to make this 
complex decision, or refer it to a PCT where staff are equally unqualified and probably will 
not have access to any documents to show the person’s status. The Department of Health 
would have to invest substantially to train staff to recognise  immigration statuses as these 
decisions might have to be made quickly for clinical purposes. 
 



 

9. ILPA believes that the onus should not be on individuals to prove their eligibility for 
free NHS services.  They might not have any evidence of their entitlement as their 
documents may be at the Home Office waiting for a decision to be made on their 
application. When they do have documents, these and endorsements from the immigration 
authorities may be complex and may not clearly show entitlement to treatment. [Question 
3.6]   
 
10. 9.     Question 3.9 makes the assumption that it is common for people to receive NHS 
medical treatment to which they are not entitled. However there is no evidence  to support 
this assumption and ILPA is not aware  that such statistics have been requested or 
compiled. . In the absence of reliable evidence, rather than anecdotes from a few inner-city 
hospitals, ILPA is not persuaded of the need for such measures. 
 
11. We believe that there are dangers in self certification, (question 3.10) but this is our 
preferred option.  If this were to be introduced, there would need to be detailed information 
about who is entitled and who is not, available both in written form and from advisors to 
ensure that people access their rights.  As we have already stated, entitlement is a 
complex issue.  It is important that self certification does not disadvantage patients who 
are potentially entitled to NHS primary medical services but who may lack the necessary 
linguistic, legal or social skills to prove their entitlement.  It is equally important that those 
who have lived in the United Kingdom for years but who are confused about their 
entitlement are not discouraged from seeking treatment.   
 
12. The use of the “catch all” term of overseas visitors is also, in our view, unhelpful and 
inaccurate. It implies both an element of choice and a time-limited  stay in the United 
Kingdom. Applying the proposed restrictions to those on a short holiday here is a very 
different proposition from applying the same rules to some of the clients represented by 
our members who for one reason or another are unable to return home.  They may have 
entered illegally or overstayed but may have a valid and meritorious outstanding 
application to remain here (perhaps involving serious human rights issues) which has yet 
to be determined and, if granted, would entitle them to  NHS treatment. They may have 
come from countries to which it is proving impossible to return them eg Somalia or Iraq 
and do not feel safe to return there. The document shows no awareness of delays in the 
immigration and asylum system and how asylum seekers may be left for years unable to 
work or to access benefits, but with no arrangements made to remove them to their 
countries of origin.     There are many people whose  human rights might  potentially be 
breached by these proposed changes.  Poverty breeds despair and illness which, if left 
untreated, can give rise to serious social and public health problems. 
 
13. Some of our members’ clients are HIV positive, suffer from AIDS or have cancer and 
have already experienced the trauma and despair caused by being told by their GP that 
they are not entitled to life-saving hospital treatment after the 1 April changes. The fact that 
emergency treatment is free at the point of delivery does not assist a client without money, 
who is not allowed to work, has no access to welfare benefits, and whose only hope is a 
course of chemotherapy or anti-retroviral treatment. Having access to an accident and 
emergency department  provides no certainty that doctors will be able to perform a safe, 
elective caesarean to ensure that  a woman does not infect her new born child with AIDS.   



 

 
 
14. If the proposed changes to the NHS Primary Care system are implemented, ILPA 
expects many more clients to be denied life-saving treatment.   Those with serious mental 
health disorders will go untreated.  Pregnant women will not discover that they or their 
unborn child has a life threatening condition.  Children will not be immunised against 
common diseases. There are serious public health issues at stake. 
 
15. As lawyers, our members have real concerns about the legality of subjecting anyone 
to the inhuman and degrading treatment which will arise from denying access to proper 
medical care. Providing free, immediately necessary or emergency treatment is unlikely to 
prevent such a breach as it will not tackle the root cause of any medical crisis. At best it 
will provide temporary, palliative care which may need to be repeated as adequate follow-
up care will not be permitted.  
 
16. Our members believe that denying proper medical care will seriously impede some 
clients from exercising their rights to enjoy a reasonable family or private life. Denial of 
treatment to one family member, for example the husband of a British-born wife and father 
of British children, who is applying for leave to remain with his family, will impact on others. 
They also doubt whether a court would find it proportionate to deny treatment which for 
instance would enable a child to walk with assistance in order to attend school and be part 
of the community when he or she had been born in this country and had played no part in 
his or her parent’s illegal entry to the UK.  
 
17. In ILPA’s view the proposed changes will be open to legal challenge unless general 
practices and other primary care services are permitted to provide free NHS treatment in 
circumstances which would otherwise give rise to a breach of the European Convention on 
Human Rights. In order for this to be legally effective such a provision would have to be 
included in the proposed amended regulations. 
 
18. ILPA believes it will be legally unsustainable to deny free NHS treatment to minors 
living in the UK and that they should be exempted from the proposed changes on the face 
of the amended regulations. 
 
19. This view also applies to the changes that came into force on 1st April 2004 in relation 
to NHS Secondary Care. 
 
20. ILPA’s members also have concerns about the public health implications of denying 
any one class of UK resident proper medical care. In response to question 3.18, whether 
there are any primary medical services which should continue to be freely available on 
public health grounds, ILPA believes there are. Free primary care should be available for 
any condition which has the potential of causing harm to other people or to an unborn 
child, for example treatment for sexually transmitted diseases, anti-retroviral treatment for 
HIV infection (the risk of infecting others is much higher for untreated HIV), other serious 
infectious diseases, mental health services, antenatal care, childhood immunisations and 
travel vaccinations.  
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