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ILPA Briefing for Westminster Hall debate on legal aid 11 May 
 
“I believe that there is much in our British system of justice of which we can all be proud.  Its defect 
has been that it has not been equally available to everyone and has depended upon the resources 
and advice for which one can pay.  It has been said by one famous judge that justice is available to 

the public in the same way as the Ritz Hotel is available,* and on the same terms.”  Arthur 
Skeffington MP, HC Deb 26 October 2010 1954 v 531 cc 1889-98 (in a debate on the Legal 

Advice and Assistance Act 1949)1 
 
 
NB – please see www.ilpa.org.uk where, on the submissions page,  you will find ILPA’s 
14 February 2011 evidence to the Ministry of Justice consultation on cuts to legal aid, 
along with three annexes – a detailed annexe of case studies; an annexe of Article 8 
judgments in immigration cases (providing further case studies) and a table of 
remuneration rates in legal aid.  A selection of those case studies is annexed hereto. 
 
ILPA has expertise in immigration, asylum and nationality law and this briefing focuses on 
those areas.  The proposed cuts in legal aid for immigration and asylum support will affect 
persons under immigration control but so will the proposed cuts in other areas of law such 
as housing and social welfare law.  Immigration status is frequently a factor in eligibility for 
housing and social welfare entitlements and, just as a person’s immigration status changes 
over time, so do those entitlements, which become matters of considerable complexity.  
 
There are three main ways in which changes are being made 

(i) Remove legal aid from certain types of case 
(ii) Lower the income levels below which people qualify for legal aid 
(iii) Reduce payments to legal representatives. 

 
It is proposed to remove all legal aid for immigration (as opposed to asylum cases) cases.  
Legal aid would be cut for both the stage of making an application to the Home Office and 
any appeals against refusal.  These include cases where arguments are based on the right to 
family and private life under Article 8 of the European Convention on Human Rights and 
where the person faces removal/ deportation from the UK. The exceptions would be that 
people in immigration detention would still get legal aid to challenge their detention 
(although not to help with their immigration cases) and national security cases before Special 
Immigration Appeals Commission would still get legal aid. It is also proposed to cut legal aid 
from asylum support cases (applications from people seeking asylum for housing and 
subsistence). 
 
There are exceptions for claims for compensation against public bodies involving significant 
human rights issues and where a Government department has done something particularly 
wrong.  These are stated to be for use only exceptionally.  There is also mention of a more 
general human rights exception but it is suggested that legal aid would not be available for 
claims involving Article 8 (right to private and family life) including before the Immigration 
and Asylum Chambers of the Tribunals and the Higher Courts (even where the applicant’s 
successful appeal has been appealed further by the Home Office) because, it is suggested, 
people can represent themselves.  While it is clear that it is intended to fund cases of people 
who are poor and face domestic violence, it is unclear whether immigration cases involving 
domestic violence will be funded.  Rules exist to allow those whose relationships break 

                                            
1
 US judge, Judge Sturgess “Justice is open to everyone in the same way as the Ritz Hotel” 
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down because of domestic violence to remain in the UK, in an effort to ensure that people 
do not stay in abusive relationships because they fear removal.  These rules provide essential 
protection. 
 
 
ARGUMENTS AGAINST CUTTING LEGAL AID  
 
 

• Legal aid is an insurance policy against abuse of power and incompetence 
 
Legal aid is the State’s insurance policy that laws that affect poor people are put into effect in 
the way intended.  Government departments are powerful; those who are affected by their 
decisions and are poor are not.  Legal aid is an essential safeguard against inequality of arms 
and also serves to maintain scrutiny of those Government departments.  This latter is about 
justice, but it is also about money – scrutiny is one way to try to ensure that departments 
spend their money doing what they should and do not waste it. 
 

• The real cost savings lie in implementation of the “polluter pays” 
principle 

 
If the Government really wants to save money then rather than looking to the legal aid 
budget it should look to the departments making the decisions.  If a department wants to 
pass lots of laws or wants to change procedures, it should meet the costs of these for the 
legal aid budget and the court system.  If it passes laws in haste, or implements new 
procedures, without thinking them through, it should meet the costs generated for legal aid 
and for the courts by those bad laws.  If its poor decision-making and delay lead to 
challenges, it should meet the costs to the legal aid system and to the courts of those 
challenges. If its conduct of any litigation arising out of a case causes costs, it should meet 
those costs.  The UK Border Agency does implement laws and procedures in haste, is 
notorious for its delays, and has been heavily criticised by the courts for both poor decisions 
and its conduct in litigation.  When asked by ILPA in a freedom of information request what 
it spent on litigation, it replied that it did not know, and suggested we ask Treasury Solicitors 
(the Government solicitors) as they might have an idea. 
 
In immigration there have been Acts of Parliament in 1993, 1996, 1999, 2002, 2005, 2006, 
2007, 2008 and 2009, plus many more regulations and rule changes, many of which have 
been hastily devised and led to all sorts of confusion.  Statement of Changes in immigration 
rules HC 863, laid on 16 March 2011 was amended before it even came into force, by HC 
908, laid on 31 March 2011, which also introduced a whole raft of new rules. Some of the 
amendments were to correct errors, but the new rules went further in amending HC 863, 
including in ways that affect survivors of domestic violence and the bereaved.2  
 
The behaviour of the UK Border Agency has driven judges to despair. Lord Justice Ward, in 
the Court of Appeal in See e.g. MA (Nigeria) v Secretary of State for the Home Department 
[2009] EWCA Civ 1229,3 said 
 

“The history fills me with such despair at the manner in which the system operates that the 
preservation of my equanimity probably demands that I should ignore it, but I steel myself 
to give a summary at least… What, one wonders, do they do with their time? 
…I ask, rhetorically, is this the way to run a whelk store?” 

 

                                            
2
 See http://www.ilpa.org.uk/briefings/11%2004%2001%20Domestic%20violence%20HC%20908.pdf 

for a full briefing. 
3
 http://www.bailii.org/ew/cases/EWCA/Civ/2009/1229.html  
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Lest it be thought that things have improved, Lord Justice Ward was no more cheerful in the 
2011 asylum case RM (Zimbabwe] v SSHD [2011] EWCA Civ 428: 

“...still the merry-go-round goes round, and round, and round again. I shake my head in 
despair if not in disbelief at this extraordinary process which occupies so much court time.’ 

 
The Chief Inspector of the UK Border Agency commented in his 2010 report on the entry 
clearance operation in Abu Dhabi and Islamabad: 

“It also concerned me that senior UK Border Agency managers were dismissive of 
determinations made by immigration judges to allow appeals. This is far too complacent, 
and the Agency should discover why, at the time of my inspection, it was losing half of its 
appeals.”4 

 
Tackling the behaviour of Government departments would result in savings not only in 
immigration cases, but in cases that the Government proposes should still receive legal aid 
funding, asylum cases, and also in cases where people do not receive legal aid but are paying 
their own legal costs.  The savings could be huge. 
 
Government departments are supposed to carry out legal aid impact assessments, and 
assessments of the effect on the courts, when they bring in new laws and procedures, to 
ensure that the costs are assessed and legal aid and the courts compensated. If this were 
done properly it would result in a lot of money flowing into the Ministry of Justice.   First, 
there would be an incentive to decide whether it is appropriate to bring in new laws or 
procedures, especially in haste, with provisions drafted in haste and the worse for that.  
Second, there would be an incentive to improve quality.  And thirdly, it is assuredly to be 
hoped that the Home Office’s conduct as a litigant would improve – producing savings not 
only for legal aid but for the courts budget.  To make savings in the Ministry of Justice, go to 
the UK Border Agency.  Ministers say that all Government departments must make cuts, but 
the problem is that this is happening in silos, no department is looking at savings it can make 
to another department’s budget. 
 
People’s human rights will be violated 
 
Immigration cases cannot be resolved through mediation.  They involve either applications 
to Government departments or actions instigated by Government departments.  If an 
application is refused or an action taken, the UK Border Agency is likely to stand by that 
decision unless and until it is held to be unlawful (and sometimes, perusal of the caselaw 
illustrates, even then). 
 
ILPA’s primary concern is that the issues these cases involve will not be resolved and that 
people will be removed or deported from the UK in breach of their and their settled/British 
family members’ human rights; that victims of domestic violence  will remain in abusive 
relationships, that family members of refugees will remain in the country of origin in danger, 
that homelessness and destitution will go unrelieved, including in circumstances that breach 
Article 3 of the European convention on Human Rights, and that the UK will be in breach of 
its obligations under human rights law, European free movement law and international 
instruments, including the Council of Europe Convention on Action Against Trafficking in 
Human Beings.  
 
ILPA is concerned that many meritorious cases, including cases where the client is under 
constraint or duress (for example domestic violence and trafficking cases) will not get 
beyond the ‘telephone gateway’, within the timescales necessary, or at all, in asylum (and, if 

                                            
4 Chief Inspector UK Border Agency An inspection of entry clearance in Abu Dhabi and Islamabad, 
January – May 2010, published 4 November 2010.  The extract is from the foreword. 
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they remain in scope immigration and asylum support) cases and that existing referral 
systems, from for example non-Governmental organisations, that function well, will be lost.  
 
The Government recognises in its consultation paper that immigration cases involve human 
rights, especially the right to family and private life (Article 8 of the European Court of 
Human Rights). Its only answer to this is to say that people can represent themselves at 
appeals. These are cases about whether people are allowed to join spouses, partners and 
parents; about whether people will have to leave the country in which they have lived for 
years, sometimes for decades, leaving close family members behind.  They are cases about 
whether a person who has fled domestic slavery can live safely in the UK away from those 
who abused them.  They are cases about whether a person is entitled to work and can thus 
support themselves or to a roof over their head and something to eat. They are cases where 
a wrong decision, based on a misunderstanding of the evidence, threatens to change the 
course of a person’s whole life. The law in this area is voluminous and extremely 
complicated.  The Supreme Court, and its predecessor, the House of Lords, whose work is 
confined to deciding the most complex points of law, have given more judgments on Article 
8 in recent years than on almost any other area of law, as set out in the Annexe to ILPA’s 
submission to the Ministry of Justice: 
 
Add to this that those affected include people unfamiliar with UK laws and procedures, with 
very limited or no support networks in the UK, with little or no understanding of what they 
should be able to expect from a Government department, let alone what they get from the 
most labyrinthine of Government departments, the UK Border Agency.  Add to this that 
that like any other group of people, they include those with disabilities, in profound distress, 
ill, elderly, young and/or with multiple difficulties in their lives and those who face racism and 
xenophobia.  The Government says that immigration cases are about people’s choices freely 
made.  Closer examination shows that this is rarely true of those poor enough to qualify for 
legal aid. 
 
Legal aid is only available to those who meet the means and merits tests for representation.  
It is suggested in the consultation paper that some immigration cases involve matters of “a 
free and personal choice.”  This is true, but such applicants generally do not satisfy the 
means test for legal aid if they have the funds required to prove they can maintain and 
accommodate themselves as required by the relevant paragraphs of the immigration rules.  
Some cases have no or low prospects of success.  Such cases do not satisfy the merits test 
for legal aid (the test for controlled legal representation at appeal is that prospects of 
success are 50% or more). The stated rationale for cutting legal aid in immigration is based 
on a case profile of cases that legal aid does not currently fund.  
 
 

 
What the judges say 
 
The late Mr Justice Hodge, former President of the Asylum and Immigration Tribunal, giving 
evidence before the Constitutional Affairs Committee, stated: 
 

“The AIT and its judges, whenever they have been asked, have always said that we value 
representation and we want as many people to be legally represented as possible, and whenever we 
discuss these matters with the Legal Services Commission, which we do periodically, that is entirely 
what we say....—the change in representation has been very much driven by the Legal Services 
Commission's worries about the total cost of their budget rather than anything to do with us.”5 
 

                                            
5 Oral evidence taken before the Constitutional Affairs Committee on Tuesday 21 March 2006, see  
http://www.publications.parliament.uk/pa/cm200506/cmselect/cmconst/1006/6032103.htm  
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Mr Justice Collins was giving evidence in that same session and stated of litigants in person:  
 
“...it makes it more difficult to give proper consideration when you do not have the evidence 

put before you in the form that it ought to be put.” 
 
The Hon Mr Justice Blake, President of the Immigration and Asylum Chamber in the Upper 
Tribunal, speaking at the Annual Conference of the Office of the Immigration Services 
Commissioner on 6 December 2010, noted how the Tribunal had benefited from having 
Lord Justice Sedley, a Court of Appeal judge, sit in the Immigration and Asylum Chamber 
including on a particularly complicated Article 8 case.6  He made reference to the 
importance of case management and observed that the immigration judges of the tribunal 
need competent representatives for both parties before it to enable them to do their task 
and that targeted grounds of appeal enable the tribunal to do its job better. He recalled the 
hierarchy of laws with which the tribunal is dealing: domestic law, the cases of the European 
Court of Justice and those of the European Court of Human Rights.   
 

 
 
Where will the cases go? 
 
Because immigration cases are such serious cases, and because the conduct of the UK 
Border Agency frequently leaves much to be desired, there are likely to challenges to 
decisions to refuse funding. It is likely that many of these will go to court.  It is the case 
under UK law that there is a right to challenge an administrative decision against which you 
have no effective appeal, before a judge in the High Court (judicial review). There are likely 
to be challenges arguing that unrepresented people in these complex cases have no effective 
right of appeal before the Immigration and Asylum Chambers in the tribunals.   
 
There are also concerns that people who might otherwise have relied on their immigration 
case will claim asylum as the only way of putting for their arguments that they be allowed to 
stay. Would it not be easier, simpler and cheaper to provide legal aid in the first place so 
that people have an effective right of appeal and a chance of getting a final decision within a 
reasonable time? 
 
It has been suggested by a subcommittee the Judge’s Council that the answer is to limit legal 
aid funding for judicial review.  We recall the remarks in the Ministry of Justice Consultation 
paper 
 

4.97 In our view, proceedings where the litigant seeks to hold the state to account by 
judicial review are important, because they are the means by which citizens can seek to 
ensure that state power is exercised responsibly. In addition, the issues at stake themselves 
in public law challenges can be of very high importance where they are used to address 
serious concerns about the decisions of public authorities. ... 

 
4.98 In general, we do not consider that the class of individuals bringing these proceedings 
is likely to be particularly vulnerable, although they may be... However, where alternative 
forms of dispute resolution, such as complaints procedures or referral to an ombudsman, 
have not succeeded we do not consider that there are further appropriate alternative forms 
of advice or assistance to justify the withdrawal of legal aid.  

 
4.99 We therefore consider that legal aid for most public law challenges is justified on the 
basis that they enable individual citizens to check the exercise of executive power by appeal 

                                            
6    FH (Post-flight spouses) Iran [2010] UKUT 275 (IAC), see 
http://www.bailii.org/uk/cases/UKUT/IAC/2010/00275_ukut_iac_2010_fh_iran.html    
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to the judiciary, often on issues of the highest importance, and we propose that it be 
retained.  

  
ILPA agrees with these statements.  ILPA also observes that the robust defence of judicial 
review in the consultation paper means that most respondents to the Ministry of Justice 
consultation will not have addressed the question of the withdrawal of legal aid from judicial 
review.  If the proposals by the subcommittee of the judge’s council are to be investigated 
further, this should be done with the benefit of a further consultation that captures the 
views of respondents to the initial consultation including those who, like ILPA, have much to 
say in defence of the approach to judicial review taken in the consultation paper.  
 
In many immigration and asylum support cases, as set out in the case studies ILPA produced 
in response to the Ministry of Justice consultation, it is necessary to move to a letter before 
action in judicial review before the UK Border Agency acknowledges, let alone decides, an 
application.  At that stage, many are resolved. 
 
The telephone gateway – who will get legal aid where an area remains in scope? 
 
It is proposed that all access to legal aid in areas remaining within scope be through a 
telephone gateway. Effective triage in asylum and immigration matters, whether face to face 
or by telephone requires high levels of skills, legal knowledge and experience, cultural 
awareness and sensitivity and being alert to linguistic difficulties.  There is considerable 
potential for misunderstanding even when a client does speak English, although not as a first 
language and it would be difficult to identify the true nature of the problem with which a 
client presents without sight of documents whose import the client may not be able to 
comprehend. It is also necessary to look at behaviour and which groups access face to face 
advice, rather than using the telephone. Would you willingly describe torture, being a 
survivor of human trafficking or ill-treatment to a stranger on an initial telephone call? How 
would the telephone operator know whether the account you were giving was given under 
duress?  What of those with mental health problems?  It is very often also necessary to 
move quickly in immigration and asylum support cases given the immediacy of need and the 
timescales in immigration, asylum and support cases. It is unclear who will be answering the 
telephone.  Whatever skills sit behind them, and that too is unclear, the transmission of 
information has the potential to go badly wrong before the case even reaches a person who 
would recognise the complexities inherent in it.  It appears to ILPA that very significant 
additional costs could be incurred in the passage of cases, where they succeed in passing, 
through the gateway.   There was no detail around the proposal to expand the telephone 
advice service in the Ministry of Justice consultation on legal aid and there has been no detail 
since. Little is known about funding of such a service and the quality standards in the 
specifications 
 
Where will the people go? 
 
It is a crime to give immigration advice in the course of a business whether or not for profit 
unless the advisor is a solicitor, barrister, member of the Institute of Legal Executives or 
regulated by the Office of the Immigration Services Commissioner.  So, deny legal aid and 
only those voluntary organisations registered with the Office of the Immigration Services 
Commissioner (OISC) will be able to help.  Giving legal advice to migrants and refugees is a 
heavy responsibility and involves getting to grips with complex laws – many voluntary 
organisations will feel that registering to give immigration advice and maintaining the 
required standards is not something they can take on.  At which point, they will not be able 
to assist. Moreover, as ILPA has set out in the examples annexed to response to the 
Ministry of Justice consultation, all too often good and accurate advice from the voluntary 
sector does not result in action until a letter before action is issued to the UK Border 
Agency. In many cases, advice given by these agencies would not assist the applicant were it 
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not for the threat of litigation to bring the arguments home.  The system should not work 
like this; no one wants it to work like this, but this is how it ‘works’ all too often at the 
moment. 
 
There is already a lot of pro bono work by solicitors and barristers for migrants and refugees.  
First many legal aid lawyers put in hours of pro bono work on their cases. In addition, there is 
already no legal aid for asylum support appeals, and many lawyers provide representation pro 
bono.   Many people will go to MPs, as MPs and their caseworkers are not required to 
register with the OISC.  There is concern that people who simply cannot manage without 
representation will put themselves at risk in seeking to raise money to pay for 
representation.   
 
People who know little of what is supposed to happen are vulnerable to exploitation, 
including by those who pretend that they are qualified to give legal advice to make a profit. 
The best protection against bad legal advice is good legal advice, for those who cannot pay 
that means good legal advice funded by legal aid. 
 
 
Don’t miss the detail 
 

• While legal aid is to be retained for asylum, it is proposed that it be cut 
for refugee family reunion.  These are cases of the entitlements of family 
members to join the refugee in safety; the family members may be as 
much at risk in the country of origin as ever the refugee was.  These are 
cases where the person who wants to have his/her family join him/her has 
been found to be a refugee.  The Home Office has confirmed in a recent 
meeting that 66% of appeals against decisions in refugee family reunion 
cases are allowed. 

• There are no proposals to retain legal aid in immigration cases where a 
child, unassisted by any adult, is the person bringing the case.  Similarly 
with young adults: Cases may involve a child or young person who 
claimed asylum, which was refused, was given leave to 17 ½ because no 
arrangements can be made for their safety and welfare on return, and 
now wishes to apply to remain on the basis of Article 8. They may involve 
children facing deportation as family members whose interests are not, 
or are not wholly, aligned with those of the parent facing deportation.  
Such children and young people are not in a position to represent 
themselves before the UK Border Agency, Tribunal and Courts. 

• There are no proposals to retain legal aid for appeals to the higher courts   

• The current proposals are that, while legal aid would be preserved for 
family cases involving domestic violence, it would not be retained for 
immigration cases involving domestic violence 

• Legal aid would go from cases of human trafficking involving survivors of 
human trafficking where these cases were not brought under the asylum 
rubric.   

 
In summary the proposals are likely to lead to: 

• Injustice and violations of human rights 

• Inequality of arms.  

• Increased whole system costs, resulting from the inefficiencies arising from lack 
of scrutiny described above and also costs in the Courts and Tribunals.  

• Less value for the money that is spent. Incentives for practitioners committed 
to work of high quality to remain in legal aid, or continue to do a substantial amount 
of work in legal aid, will be reduced.  The sums invested in legal aid will purchase 
less, pound for pound, than before.  Unrepresented appellants will take the place of 
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representatives able to identify the issues on which a case turns and present them to 
the courts.  Litigation will be displaced onto refusals of funding, or public law 
challenges in the High Court where matters would otherwise have been resolved 
before Tribunals.  Matters that have been inadequately addressed in one forum will 
be addressed in other fora where they arise (for example immigration matters in 
family or criminal cases) without the groundwork having been done.  

 

• Unsustainable pressure on other services  

• Exploitation of those denied legal aid.  
 

About ILPA 
 
Immigration Law Practitioners’ Association (ILPA) is a professional association, the majority 
of whose members (individuals and organisations), are barristers, solicitors and advocates 
practising in all aspects of immigration, asylum and nationality law. Academics and non-
governmental organisations are also members. Established over 25 years ago, ILPA exists to 
promote and improve advice and representation in immigration, asylum and nationality law, 
through an extensive programme of training and disseminating information and by providing 
evidence-based research and opinion.  ILPA is represented on numerous Government, and 
other, consultative and advisory groups. ILPA is a member of the Legal Services Commission 
Civil Contracts Consultative Group set up following the litigation between the Law Society 
and the Legal Services Commission and Immigration Representative Bodies group that sits 
under it.  ILPA has attended Ministry of Justice meetings on the subject of legal aid and has 
also provided evidence to the Justice Committee and its predecessors on the question of 
legal aid as it affects immigration and asylum law. 
 
 
ILPA 
8 May 2011 
 
For further information please get in touch with Alison Harvey, General Secretary, ILPA,  
+44(0)207 251 8383, alison.harvey@ilpa.org.uk  
 
 
See below for case examples and for more, see Annexe 1 to ILPA’s 14 February 
2011 submission to the Ministry of Justice, where you will find 66 pages of them.  
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ANNEXE: CASE EXAMPLES 
 
Refugee Family Reunion 
 
B and N 
 
This case illustrates how refugee family reunion cases may involve situations of 
individuals in danger of persecution just as asylum cases do. 
------------------------------------------------------------------------------------------------------------------------------------------------------- 
Mr B fled from an African country in 2002, after being arrested, detained and tortured. He 
applied for asylum in the UK, which was refused, and he lost an appeal against that refusal in 
2003. Two weeks later, he learned that his wife had been killed by the security services in his 
country, who were looking for him, and that their eight-year-old daughter, N, was being 
cared for temporarily by her aunt. Mr B’s legal aid solicitors made a fresh asylum application 
for him; in 2009 he was given indefinite leave, with no indication that the asylum case had 
been considered. His solicitors appealed and he won his appeal to be recognised as a refugee 
in March 2010. The solicitors helped N to apply for entry clearance to come to join him in 
April, but this was refused, as the visa officers disputed that  N is his daughter; that N lived 
with B as part of his family in the country of origin and asserted that N, now aged 15, was 
leading an independent life.   The solicitors lodged an appeal and prepared detailed evidence; 
N won her appeal in October 2010 and has come to join her father at last.  
 
Under the proposed changes, it would appear that Mr B could not have accessed publicly 
funded advice on behalf of N for entry clearance for refugee family reunion because entry 
clearance cases are to be taken out of scope of legal aid entirely. Yet it is highly unlikely that 
Mr B, who is still severely traumatised after his experiences, could have prepared the 
application or represented N himself successfully on appeal. 
 
 
 
Domestic violence 
 
A  
 
This case illustrates how legal advice and representation for applicants, at an early 
stage, not only saves all concerned a good deal of time and money, but can obviate 
the risk of prolonging exposure to abuse. 

 
A is a citizen of an Eastern European country which recently joined the European Union.  
She has resided in the UK since 2000, initially as a visitor, and then under the Association 
Agreement between the EU and her country. She was here on the basis of her self-
employment in the UK until she married her British husband and applied for a spouse visa, 
which was granted for the standard two year probationary period until 2007. There were 
instances of domestic violence during the course of the probationary period, although she 
remained living with her husband after this. During the probationary period they moved 
away from the city where they lived to a more rural area where her husband’s family lived. 
She was isolated from her support networks. She had two children with her husband, and he 
was also abusive towards them. 
 
Her husband effectively caused her to overstay her visa by telling her that there was no 
requirement for her to apply to extend it before it expired in 2007.  She had no reason to 
doubt this at the time.  
 
It was only late in 2009 that she discovered that she did not have the right to reside in the 
UK solely on account of her nationality.  There are no solicitors or organisations dealing 
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with immigration law in the part of the UK where she lives. The closer immigration law 
provider is 75 miles away. A sought help and received limited information from a local 
Citizen’s Advice Bureau.  
 
A was subjected to further violence resulting in criminal charges against her husband, and 
managed to obtain support to travel the 75 miles to get legal advice.  The lawyers obtained 
evidence to support an application on the basis of domestic violence.  The application was 
some three years late (it is designed for a person who has current leave).  The lawyers also 
put forward a case under Article 8 of the European Convention on Human Rights, long 
residence and the rights of her two British children. The letter of representations was 11 
pages long, and 63 separate pieces of evidence were submitted.  The Home Office 
considered the application and granted indefinite leave to remain within four weeks. The 
lawyer observes “...if she had been able to obtain early legal advice ...closer to her home she 
could probably have escaped her abusive relationship a lot sooner.” 
 
 
Asylum Support 
 
 
N 
 
Despite assistance from a voluntary sector organisation with making an application 
for asylum support, seven-months pregnant N was street homeless. Legal aid lawyers 
were able to secure her accommodation immediately.  
___________________________________________________________________________ 
N was seven months pregnant and had been street homeless and sleeping inside a church 
and on a park bench for two months.  She was an asylum seeker, waiting for the UK Border 
Agency’s decision on her fresh claim for asylum. She had become street homeless after the 
person with whom she had been living had asked her to leave.  A voluntary sector 
organisation had assisted her to apply for section 4 support. At the time when she saw legal 
aid lawyers, the application had been outstanding for 14 days, during which time N continued 
to be sleeping in the church and outside.  The UK Border Agency refused to say when a 
decision would be made and therefore the voluntary sector organisation referred her to 
legal aid lawyers.  The lawyers assisted N under the Legal Help Scheme and sent the UK 
Border Agency a letter before claim threatening judicial review due to the delay in making a 
decision on N’s section 4 application.  She was provided with section 4 accommodation that 
day.  The lawyers also ensured she was provided with accommodation in London in 
accordance with the asylum support policy bulletin on dispersal and pregnancy, a matter 
which the voluntary sector organisation had not identified in the original application. This 
work was carried out under the Legal Help Scheme.   
 
 
 
Cases where the Home Office appeals the case further 
 
 
 
F 
 
The Ministry of Justice consultation paper proposes that legal aid should not be 
granted for an onward appeal even where the appellant has been successful in the 
appeal and it is the Home Office who challenges the decision further.  In this case, 
the case went all the way to the Court of Appeal where the result of the initial 
appeal, which F had won, was reinstated. 
__________________________________________________________________________ 
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F is married to a British citizen. She had two young children under the age of five.  In the 
tribunal she successfully argued that it would be a disproportionate interference with right 
to family life to require her to return to her country of origin with her two young children 
to apply for a visa to rejoin her husband. The Home Office appealed and the decision to 
allow her appeal was overturned by senior immigration judges. 
 
She instructed legal aid solicitors to represent her in an application to the Court of Appeal. 
 
The court found that the original immigration judge had not made an error of law in 
assessing proportionality and allowed her appeal. She was not however granted discretionary 
leave to remain until, after a lengthy delay her solicitors were forced to threaten the Home 
Office with judicial review.  
 
The issues were purely legal and complex. F would not have been able to represent herself. 
Given the complexity of the case and her financial situation, she would not have been able to 
pay for private representation before the Court of Appeal nor in pursuit of papers granting 
her leave to remain. 
 
Children and young people 
 
J 
 
J faced removal as he reached 18 having lived in the UK since the age of six, despite 
the view of social services that it was in his best interests to remain in the UK.  An 
appeal would not have been necessary had the best interests of the child been given 
due weight by the UK Border Agency. 
__________________________________________________________________________ 
J was from a war torn country in Africa.  He had been in care in the UK since the age of six.  
He was referred to legal aid lawyers as he approached 18 to represent him in an application 
to regularise his status on the basis of his best interests as a child. An application was made 
but was refused by the UK Border Agency on the basis that he would shortly be turning 18 
and thus his best interests as a child were not the issue because he would soon be an adult. 
The lawyers represented him in his appeal which succeeded under Article 8 of the European 
Convention on Human Rights. 
  
 
 
Complexity 

 

R (TR) v AIT [2010] EWHC 2055 (Admin)7 

___________________________________________________________________________ 

‘The [UK Border Agency] decision concluded that the claimant could have served her notice 

of appeal herself. Although the notice of appeal is brief, its contents do not reasonably lead 

to this conclusion. Indeed, the contrary is the case given that the claimant was stated to be a 

twenty-one year old Sri Lankan female with a young child and with no obvious ability to 

undertake that difficult exercise.’8 

 

 

                                            
7
 See http://www.bailii.org/ew/cases/EWHC/Admin/2010/2055.html 

8 Paragraph 37(1) 


