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Foreword  
 
The Criminal Justice and Immigration Act (CJ&I Act 2008) received Royal Assent on 
8 May 2008. The Bill was first presented to Parliament on 26 June 2007 with cursory 
reference to its contents. On 8 October 2007, the Secretary of State for Justice and 
Lord Chancellor, Mr. Jack Straw MP, moved the Commons Second Reading Debate. 
He noted that the Bill was the 39th (there were various other counts as the Bill 
progressed through Parliament) in respect of criminal justice and immigration since 
1997. Indeed, the UK Borders Bill was yet to complete its Parliamentary passage. 
The Lord Chancellor made reference to the “one” immigration provision – the new 
“special immigration status” - certainly the only provision to attract any significant 
consideration during passage: 
 

“The Bill contains, in part 11, one immigration provision. The freedoms that 
we enjoy in this country should never be abused. The new special 
immigration status will ensure that foreign criminals and terrorists who cannot 
be deported cannot expect a settled status in this country.” Commons 
Hansard, 8 October 2007, Col. 69  

 
The Bill did include further, but relatively politically uncontroversial, immigration 
provisions, as follows:  

• Amendment to the Criminal Justice Act 1991, to provide for eligibility of 
foreign national prisoners liable to removal from the UK to have their cases 
considered by the Parole Board for early release on licence - Section 27 CJ&I 
Act 2008 

• Amendments to eligibility for the early removal scheme for foreign national 
prisoners - Sections 33 and 34 CJ&I Act 2008 

• Amendments to the Repatriation of Prisoners Act 1984 to enable the United 
Kingdom to ratify the Additional Protocol to the Council of Europe Convention 
on the Transfer of Sentenced Persons - Sections 93 to 96 CJ&I Act 2008 

• Amendment to section 33(6) of the UK Borders Act 2007 (automatic 
deportation exceptions) adding an exception to comply with the UK’s 
obligations under the Council of Europe Convention on Action against 
Trafficking in Human Beings - Section 146 CJ&I Act 2008 

 
However, the Bill was essentially – so far as the government and immigration law 
was concerned – a one issue Bill, providing for a new special immigration status. 
Ministerial Statements, indeed any substantive consideration by Parliament, on the 
Early Removal Scheme and the ‘trafficking exception’ are limited and, in respect of 
the parole licence and repatriation of prisoners provisions, wholly absent. 
Consequently, this compilation of Ministerial Statements and relevant commentary 
reflects the parliamentary focus on Special Immigration Status.  
 
Commencement 
The Bill received Royal Assent on 8 May 2008. The implementation schedule may be 
viewed at www.justice.gov.uk/publications/criminal-justice-act-implementation.htm    
 
Sections 27 and 93 to 96 came into force on 14 July 2008 by commencement order 
(SI 2008/1466): The Criminal Justice and Immigration Act 2008 (Commencement No. 
2 and Transitional and Saving Provisions) Order 2008. Sections 33 and 34 came into 
force (in part) on 3 November 2008 by commencement order (SI 2008/2712): The 
Criminal Justice and Immigration Act 2008 (Commencement No. 3 and Transitional 
Provisions) Order 2008. 

   Anne Singh, 17 November 2008 
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Using this publication 
 
ILPA has previously published compilations of Ministerial Statements on the Asylum 
and Immigration Act 1996, Human Rights Act 1998, the Race Relations 
(Amendment) Act 2000, the Nationality, Immigration and Asylum Act 2002, the 
Immigration and Asylum Act 2006 and the UK Borders Act 2007.  As with those 
previous compilations, this one is primarily aimed at providing assistance to legal 
practitioners in understanding the intention behind the various provisions upon which 
statements have been made and to offer some guidance as to what may be 
considered by the courts to have been Parliament’s intention in passing legislation.   
 
This publication has, as its aim, to provide in one place a list of all relevant Ministerial 
statements to which reference could usefully be made, either in the practice 
established in Pepper (Inspector of Taxes) v Hart [1993] AC 593 by which a court or 
tribunal may consider a clear statement made in parliament by a promoting minister 
to clarify an ambiguity on the face of the Act or more generally to clarify the meaning 
and effects of the new law. 
 
The Ministerial statements in this compilation are collected under the relevant Parts 
that divide up the Act, and, where possible, under the relevant section or subsection. 
In view of the brevity of the immigration sections in the Act, they have been 
reproduced from the Act with commentary and the relevant Ministerial statements on 
the respective clauses of the Bill thereafter.  
 
The Ministers speaking are: 

• Jack Straw MP, Minister of State for Justice and Lord Chancellor; 

• David Hanson MP, Minister of State, Ministry of Justice; 

• Vernon Coaker, Parliamentary Under-Secretary of State, Home Department; 

• Maria Eagle, Parliamentary Under-Secretary of State for Justice; 

• The Lord Hunt of Kings Heath, Parliamentary Under-Secretary of State, 
Ministry of Justice. 

• The Lord West of Spithead, Parliamentary Under-Secretary of State, Home 
Office 

 
Statements made other than by Ministers are clearly prefaced by the name of the 
speaker.  All statements by Ministers are made by the people named above.  In the 
House of Commons, Keith Vaz MP (Labour) spoke in debates on the floor, 
expressing concerns about the Special Immigration Status and Harry Cohen MP 
(Labour) spoke of his concerns and tabled relevant amendments in the Commons 
Public Bill Committee. 
 
Edward Garnier MP, supported by David Burrowes MP led for the Conservative party 
in the Commons Public Bill Committee, with Nick Herbert MP, also speaking for the 
Conservative party in debates on the floor of the House. David Heath MP led for the 
Liberal Democrats in the Commons Public Bill Committee and spoke for that party in 
debates on the floor of the House. In the House of Lords, the Earl of Onslow led for 
the Conservative Party and the Lord Avebury for the Liberal Democrats, supported 
by the Baroness Miller of Chilthorne Domer and the Lord Dholakia. 
 
The statements should always be regarded as a gateway to the relevant parts of the 
debates and those wishing to rely upon them, whether in correspondence with 
officials, litigation or campaigning, should to go back to the full text of the relevant 
debate, available on the www.parliament.uk website. 
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A chronology of the Bill’s passage through parliament is provided.  Memoranda 
received by the House of Commons Public Bill Committee and Joint Committee on 
Human Rights are also available at www.parliament.uk. Ministerial Correspondence 
is available at http://www.justice.gov.uk/publications/criminal-justice-bill.htm.  
 
 
Using Ministerial statements as an aid to interpretation of the Act 
 
Since the decision in Pepper v Hart, lawyers have been allowed to refer to Ministerial 
statements as an aid to statutory interpretation if they help to clarify an “ambiguity” or 
“obscurity” or to clarify wording the literal meaning of which leads to an “absurdity”.  
These are significant restrictions on the statements to which reference can be made. 

 
Where practitioners have identified a statement that arguably clarifies a statutory 
ambiguity and satisfies the other criteria, there are specific procedures to be 
followed, set out in the Practice Direction (Hansard extracts) [1995] 1 WLR 92, at the 
end of this report.  A brief summary of the argument and the extract/s should be 
served on the court and other parties. Reference can usefully be made to statements 
that do not clarify a statutory ambiguity and therefore do not fall within Pepper v Hart, 
but that nonetheless illuminate Parliament’s intentions and provide a succinct 
summary of a provision. 
 
In the prefatory pieces to ILPA’s Ministerial Statements: The Human Rights Act 1998, 
the author, Katie Ghose, noted Ministers’ “growing reluctance to make statements 
which could be used in a Pepper v Hart challenge”, together with explicit references 
to Pepper v Hart “when ministers wish actively to encourage interpretation of a 
provision in a specific manner” 1. The trends that she recorded continue to be 
evident.    
 
The passage of the Criminal Justice and Immigration Bill was marked by an abject 
lack of substantive debate (particularly on the floor of the Commons). There were 
repeated ‘complaints’ about the lack of debate on the provisions in this Bill and that 
debate in the Lords and the ‘ping pong’ amendment procedures were relied on to 
ensure any degree of legislative scrutiny at all. In respect of the principal immigration 
provision – the Special Immigration Status – the relevant Ministerial statements have 
generally not gone beyond tabloid rhetoric and have simply made clear the 
government’s intentions to ensure that certain individuals – variably referred to as 
‘terrorists’, ‘foreign criminals’ or ‘undesirables’ - along with their family members, 
whose presence in the UK is lawful but undesired, will be reduced to an indefinite 
status that is more fragile and controlled than is temporary admission.  

 
Ministers increasingly turn to correspondence to respond to questions that they are 
not in a position to answer on their feet, and to elucidate difficult and technical 
provisions.  Reference, albeit often oblique, is frequently made to these letters in 
debates. Contents of the letters may be the reason that MPs or peers are content not 
to press amendments to a vote or pursue lines of questioning any further.  Letters are 
often placed in the library of the relevant House, although this cannot be relied upon 
in every case.  Letters are frequently supplemented with informal meetings where the 
arguments put on both sides leave even less trace on the record.  These procedures 
are an enormous challenge to the Pepper v Hart doctrine.  We have included in this 
collection of Ministerial statements those letters, which relate to the Bill and are 
available on the Ministry of Justice website.  

                                                 
1
 See also Beyond the Courtroom: a Lawyers’ guide to campaigning  K Ghose, Legal Action Group, 

2005, paras. 3.182, 3.192. 
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Chronology of the Bill’s passage through Parliament 
 
 
 
All debates available on www.parliament.uk  
 
 
 
26 06 07 Criminal Justice and Immigration Bill published as Bill 130 
26 06 07 House of Commons First Reading 
08 10 07 House of Commons Second Reading Debate 
16 10 07 (am) House of Commons Public Bill Committee Stage Debate Criminal 

Justice and Immigration Bill, First Sitting 
16 10 07 (pm)  House of Commons Public Bill Committee Stage Debate, 2nd Sitting 
18 10 07 (am)  House of Commons Public Bill Committee Stage Debate, 3rd Sitting 
18 10 07 (pm)  House of Commons Public Bill Committee Stage Debate, 4th Sitting 
23 10 07 (am)  House of Commons Public Bill Committee Stage Debate, 5th Sitting 
23 10 07 (pm)  House of Commons Public Bill Committee Stage Debate, 6th Sitting 
25 10 07 (am) House of Commons Public Bill Committee Stage Debate, 7th Sitting 
25 10 07 (pm)  House of Commons Public Bill Committee Stage Debate, 8th Sitting 
07 11 07 House of Commons First Reading Debate 
07 11 07 House of Commons Second Reading (No Debate) 
20 11 07 (am) House of Commons Public Bill Committee Stage Debate, 9th Sitting 
20 11 07 (pm) House of Commons Public Bill Committee Stage Debate, 10th Sitting 
22 11 07 (am) House of Commons Public Bill Committee Stage Debate, 11th Sitting 
22 11 07 (pm)  House of Commons Public Bill Committee Stage Debate, 12th Sitting 
27 11 07 (am) House of Commons Public Bill Committee Stage Debate, 13th Sitting 
27 11 07 (pm) House of Commons Public Bill Committee Stage Debate, 14th Sitting 
29 11 07 (am)  House of Commons Public Bill Committee Stage Debate, 15th Sitting 
29 11 07 (pm) House of Commons Public Bill Committee Stage Debate, 16th Sitting 
09 01 08 House of Commons Report Stage and Third Reading Debate 
09 01 08 House of Lords First Reading (No Debate) 
22 01 08 House of Lords Second Reading Debate 
05 02 08 House of Lords Grand Committee Stage Debate, First Sitting 
06 02 08 House of Lords Grand Committee Stage Debate, Second Sitting 
26 02 08  House of Lords Grand Committee Stage Debate, Third Sitting 
27 02 08 House of Lords Grand Committee Stage Debate, Fourth Sitting 
03 03 08  House of Lords Grand Committee Stage Debate, Fifth Sitting 
05 03 08 House of Lords Grand Committee Stage Debate, Sixth Sitting 
10 03 08 House of Lords Grand Committee Stage Debate, Seventh Sitting 
12 03 08 House of Lords Grand Committee Stage Debate, Eighth Sitting 
26 03 08 House of Lords Report Stage Debate, First Sitting 
02 04 08 House of Lords Report Stage Debate, Second Sitting  
21 04 08 House of Lords Report Stage Debate, Third Sitting 
23 04 08 House of Lords Report Stage Debate, Fourth Sitting 
30 04 08  House of Lords Third Reading Debate 
06 05 08  House of Commons Consideration of Lords Amendments  
07 05 08 House of Lords Consideration of Commons Amendments  
08 05 08 Royal Assent, Criminal Justice and Immigration Act 2008 (c. 4) 
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Other materials and relevant Parliamentary reports 
 
Government, Ministry of Justice and Home Office Materials 
 
Correspondence about Government amendments – Lords report stage: 
http://www.justice.gov.uk/docs/crim-justice-lords-corres.pdf  
 
Correspondence about government amendments – Commons: 
http://www.justice.gov.uk/docs/crim-justice-corres-gov-amends.pdf 
 
Ministerial Correspondence with stakeholders: http://www.justice.gov.uk/docs/crim-
justice-min-corres.pdf 
 
Criminal Justice and Immigration Bill, Regulatory Impact Assessments at 
http://www.justice.gov.uk/docs/regulatory-impact-assessments.pdf  
 
Criminal Justice and Immigration Bill, Equality Impact Assessments at  
http://www.justice.gov.uk/docs/regulatory-impact-assessments.pdf 
 
Criminal Justice and Immigration Act 2008 (c. 4) at 
http://www.opsi.gov.uk/acts/acts2008/ukpga_20080004_en_1 
 
Criminal Justice and Immigration Act 2008 (c. 4), Explanatory Note at 
http://www.opsi.gov.uk/acts/acts2008/en/ukpgaen_20080004_en_1  
 
Criminal Justice and Immigration Act 2008, Implementation Schedule at 
http://www.justice.gov.uk/publications/criminal-justice-act-implementation.htm 
 
Circular 2008/05 at http://www.justice.gov.uk/docs/circular-criminal-justice-
031108.pdf provisions commencing on 3 November 2008. 
 
Parliamentary Reports and Papers 
 
Listed below are parliamentary reports and papers on the Bill and related themes.  
Committee Reports appear under distinct heading, and can be found on the relevant 
Committee’s webpages at www.parliament.uk 
 
House of Commons 
The Criminal Justice and Immigration Bill (Bill 130 of 2006-07), Research Paper 
07/65, 09 August 2007 
 
Criminal Justice and Immigration Bill: Committee Stage Report (Bill 1 of 2007-08), 
Research Paper 07/93, 19 December 2007 
 
Joint Committee on Human Rights 
Legislative Scrutiny: Criminal Justice and Immigration Bill, Fifth Report of Session 
2007-08, HL 37/HC269, 25 January 2008  
 
House of Lords 
Select Committee on Delegated Powers and Regulatory Reform, Fourth Report of 
Session 2007-08, HL 49, 31 January 2008  
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Criminal Justice & Immigration Act 2008: Parts and Sections, 
Commentary and Ministerial Statements  
 

 

Provisions for prisoners liable to removal from the UK 
 
 

1. Eligibility for Parole and Early Release 
 

Criminal Justice & Immigration Act 2008 Part 2: Sentencing 
 
27. Application of section 35(1) of Criminal Justice Act 1991 to prisoners liable to removal from 
the UK 
(1) The following provisions of Part 2 of the Criminal Justice Act 1991 (c. 53) (which apply to persons 
sentenced for offences committed before 4th April 2005 etc.) cease to have effect—  
(a) section 46(1) (which makes the early release power under section 35(1) exercisable in relation to 
long term prisoners liable to removal without a Parole Board recommendation), and  
(b) in section 50(2), the words from “but nothing” to the end (which exclude prisoners liable to removal 
from the cases in which prisoners must be released if recommended for release by the Parole Board);  
and, accordingly, the Parole Board (Transfer of Functions) Order 1998 (S.I. 1998/3218) applies to 
prisoners liable to removal as it applies to other prisoners. 
 
(2) In this section “prisoners liable to removal” means prisoners liable to removal from the United 
Kingdom (within the meaning of section 46(3) of the Criminal Justice Act 1991). 
 

 
 

Commentary 
 
Section 27 is a criminal justice measure, which makes a technical adjustment and provides 
for the parole arrangements for foreign national prisoners liable to deportation sentenced 
under the Criminal Justice Act 1991 to be brought into line with those applicable to other 
prisoners.  
 
This was introduced as Clause 15 of the Bill and provides that section 46(1) and part of 
section 50(2) of the Criminal Justice Act 1991 will cease to have effect. The practical effect 
of this provision is that foreign national prisoners liable to removal from the United Kingdom 
and sentenced under the provisions of the Criminal Justice Act 1991 to sentences of 4 
years and over will no longer be ineligible, at the halfway point of sentence, to have their 
cases considered by the Parole Board for early release on licence under section 35(1) of 
the same Act. The provisions only apply to offenders whose offences were committed 
before 4 April 2001. Under the existing provisions of the 1991 Act such prisoners' 
applications for early release can only be determined by the Secretary of State. This 
provision is made to address the fact that the previous provisions were the subject of a 
declaration of incompatibility as regards Article 14 (when read with Article 5) of the ECHR 
in the case of R (Hindawi and Headley) v Secretary of State for the Home Department 
[2006] UKHL 54.  
 
Section 27 came into force on 14 July 2008 with The Criminal Justice and Immigration Act 
2008 (Commencement No. 2 and Transitional and Saving Provisions) Order [SI 
2008/1586]. 
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Ministerial Statements 
 

“Clause 15 is designed simply to give the Parole Board the power to determine 
parole for all prisoners serving sentences of less than 15 years, regardless of their 
immigration status. It is designed to address the decision in the case of Hindawi, 
about which hon. Members might be aware, which provided that applications for the 
early release of foreign national prisoners serving between four and 15 years who 
are liable to deportation or removal from the United Kingdom can be determined 
only by the Secretary of State. That procedure was incompatible with article 5(4) of 
the European convention on human rights, and clause 15 is designed to make us 
compatible with that convention.” 
David Hanson, Commons Public Bill Committee, Ninth Sitting, 
20/11/2007, Col. 362 

 
 

2. Eligibility for the Early Removal Scheme 
 

Criminal Justice & Immigration Act 2008 Part 2: Sentencing 
 
Early removal of prisoners from the United Kingdom 
 
33 Removal under Criminal Justice Act 1991  
(1) Part 2 of the Criminal Justice Act 1991 (early release of prisoners: offences before 4th April 2005 
etc.) is amended as follows.  
(2) After section 46 insert—  
“46ZA Persons eligible for removal from the United Kingdom  
(1) For the purposes of section 46A below, to be “eligible for removal from the United Kingdom” a 
person must show, to the satisfaction of the Secretary of State, that the condition in subsection (2) is 
met.  
(2) The condition is that the person has the settled intention of residing permanently outside the United 
Kingdom if removed from prison under section 46A below.  
(3) The person must not be one who is liable to removal from the United Kingdom.”  
(3) Section 46A (early removal of persons liable to removal from the United Kingdom) is amended as 
follows.  
(4) In subsection (1) (the power of removal) after “is liable to” insert “, or eligible for,”.  
(5) Also in subsection (1), for “at any time after he has served the requisite period” substitute “at any 
time in the period—  
(a) beginning when the person has served the requisite period (see subsection (5)), and  
(b) ending when the person has served one-half of the term.”  
(6) Subsection (2) (cases where subsection (1) does not apply) ceases to have effect.  
(7) In subsection (3) (purpose of removal from prison etc.)—  
(a) at the beginning of paragraph (a) insert “if liable to removal from the United Kingdom,”;  
(b) for “and” at the end of that paragraph substitute—  
“(aa) if eligible for removal from the United Kingdom, is so removed only for the purpose of enabling the 
prisoner to leave the United Kingdom in order to reside permanently outside the United Kingdom, and”;  
(c) at the beginning of paragraph (b) insert “in either case,”.  
(8) In consequence of the amendments made by this section, the heading to section 46A becomes 
“Early removal of persons liable to, or eligible for, removal from United Kingdom”.  
 
34 Removal under Criminal Justice Act 2003  
(1) In Part 12 of the Criminal Justice Act 2003 (c. 44) (sentencing) Chapter 6 (release on licence) is 
amended as follows.  
(2) After section 259 (persons liable to removal from the United Kingdom) insert—  
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“259A Persons eligible for removal from the United Kingdom  
(1) For the purposes of this Chapter, to be “eligible for removal from the United Kingdom” a person must 
show, to the satisfaction of the Secretary of State, that the condition in subsection (2) is met.  
(2) The condition is that the person has the settled intention of residing permanently outside the United 
Kingdom if removed from prison under section 260.  
(3) The person must not be one who is liable to removal from the United Kingdom.”  
(3) Section 260 (early removal of prisoners liable to removal from United Kingdom) is amended as 
follows.  
(4) In subsection (1) (the power of removal)—  
(a) for “subsections (2) and (3)” substitute “subsection (2)”, and  
(b) after “is liable to” insert “, or eligible for,”.  
(5) For subsection (2) (conditions relating to time) substitute—  
“(2) Subsection (1) does not apply in relation to a prisoner unless he has served at least one-half of the 
requisite custodial period.”  
(6) Subsections (3) and (3A) (cases where subsection (1) does not apply) cease to have effect.  
(7) In subsection (4) (purpose of removal from prison etc.)—  
(a) at the beginning of paragraph (a) insert “if liable to removal from the United Kingdom,”;  
(b) for “and” at the end of that paragraph substitute—  
“(aa) if eligible for removal from the United Kingdom, is so removed only for the purpose of enabling the 
prisoner to leave the United Kingdom in order to reside permanently outside the United Kingdom, and”;  
(c) at the beginning of paragraph (b) insert “in either case,”.  
(8) In subsection (6) (order-making powers)—  
(a) in paragraph (a) omit “or (3)(e)”,  
(b) omit paragraph (b), and  
(c) in paragraph (c) for “subsection (2)(b)(ii)” substitute “subsection (2)”.  
(9) For subsection (7) (meaning of “requisite custodial period”) substitute—  
“(7) In this section “requisite custodial period”—  
(a) in relation to a prisoner serving an extended sentence imposed under section 227 or 228, means 
one-half of the appropriate custodial term (determined by the court under that section);  
(b) in any other case, has the meaning given by paragraph (a), (b) or (d) of section 244(3).”  
(10) In consequence of the amendments made by this section—  
(a) the italic heading preceding section 259 becomes “Persons liable to, or eligible for, removal from the 
United Kingdom”, and  
(b) the heading to section 260 becomes “Early removal of persons liable to, or eligible for, removal from 
the United Kingdom”. 

 
 

Commentary 
 
Sections 33 and 34 relate to the Early Removal Scheme (ERS). The Early Removal 
Scheme provides for foreign national prisoners who are subject to deportation or 
administrative removal to be released up to 270 days early for the purposes of 
deportation/removal. Sections 33 and 34 make technical adjustments to the criteria for 
eligibility for the Early Removal Scheme by amending the Criminal Justice Act 2003. 

 
On 3 November 2008, the provisions in sections 33 and 34, which removed of the statutory 
exclusion of certain sentenced persons from the ERS, came into force by commencement 
order (SI 2008/2712): The Criminal Justice and Immigration Act 2008 (Commencement 
No. 3 and Transitional Provisions) Order 2008 (also see Circular 2008/05 at 
http://www.justice.gov.uk/docs/circular-criminal-justice-031108.pdf). Certain (previously 
ineligible) offenders, for example, those serving an extended sentence and those subject 
to a registration requirement under the Sexual Offences Act 2003, are now eligible for the 
Early Release Scheme. The provisions in sections 33 and 34, which provide for eligibility 
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for the Early Release Scheme for those who wish to permanently resettle outside the UK, 
will commence at a later date. 

 

Ministerial Statements 
 

“The purpose of clause 19, which amends the position of prisoners released under 
the early removal scheme under the Criminal Justice Act 1991, is threefold. First, it 
will extend the scheme so as to make it available to offenders not liable for 
deportation or removal for whatever reason, but who wish to resettle permanently 
outside the UK. It gives provision for that. Secondly, it streamlines the existing 
scheme by removing a number of restrictions on eligibility, enabling more prisoners 
to benefit from the scheme as well as making it easier to administer. Thirdly, it 
removes a potential anomaly in the treatment of prisoners released under the 1991 
Act and those released under the Criminal Justice Act 2003.” 
David Hanson MP, Commons Public Bill Committee, First Sitting, 
16/10/2007, Col. 22 

 
 “Clauses 19 and 20 are designed to make certain changes to the operation of the 
early removal scheme. At the moment, the Secretary of State is empowered to 
remove from the country, up to 135 days before the halfway point of a sentence, 
fixed term prisoners serving a sentence of three months or more, but not life, who 
are liable for deportation or removal from the United Kingdom. The purpose of the 
three clauses is, first, to extend the scheme to make it available to offenders not 
liable for deportation; secondly, to streamline the existing scheme by removing a 
number of restrictions on eligibility; and, thirdly, to remove a potential anomaly in 
the treatment of prisoners released under the Criminal Justice Acts 1991 and 2003.” 
David Hanson, Commons Public Bill Committee, Ninth Sitting, 
20/11/2007, Col. 362 
 
“Early Removal of Prisoners from the United Kingdom (amendments to clauses 19 
and 20 and to Schedule 34): These clauses amend the criteria for eligibility for the 
early removal scheme, under which offenders liable to be deported may be removed 
from custody early. In Committee (Official Report, Public Bill Committee, 20 
November 2007, col.362-363) I advised that in amending the Crminal Justice Act 
2003, clause 20 inadvertently removes the requirement that offenders must serve at 
least a quarter of their sentence before they can be removed under the scheme and 
that I would bring forward an amendment to rectify this. In addition to addressing 
this point the amendments make minor technical changes to both clauses 19 and 
20.” 
David Hanson MP, Minister of State to Edward Garnier QC MP, 
19/12/2007.  
 
Ministerial correspondence about government amendments at 
http://www.justice.gov.uk/docs/crim-justice-corres-gov-amends.pdf 
 

 

3. Repatriation 
 

Criminal Justice & Immigration Act 2008 Part 6: Repatriation of Prisoners [ss 93 to 97] 
 
93 Delivery of prisoner to place abroad for purposes of transfer out of the United 
Kingdom  
In section 2(1) of the Repatriation of Prisoners Act 1984 (c. 47) (transfer out of the UK), for 
subsection (1) substitute— 
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“(1) The effect of a warrant under section 1 providing for the transfer of the prisoner out of the 
United Kingdom shall be to authorise—  
(a) the taking of the prisoner to any place in any part of the United Kingdom, his delivery at a 
place of departure from the United Kingdom into the custody of an appropriate person and his 
removal by that person from the United Kingdom to a place outside the United Kingdom; or  
(b) the taking of the prisoner to any place in any part of the United Kingdom, his removal from 
the United Kingdom and his delivery, at the place of arrival from the United Kingdom, into the 
custody of an appropriate person.  
(1A) In subsection (1) “appropriate person” means a person representing the appropriate 
authority of the country or territory to which the prisoner is to be transferred.”  
 

 

Commentary  
 
In the Commons Public Bill Committee, cross-party support was shown for the 
removal from the UK of foreign national prisoners in greater numbers and at an 
earlier point in their sentence, including calls for further international agreements for 
removal of prisoners to secure detention in their country of nationality. Ministerial 
statements were consequently very general and principally aimed demonstrating the 
government’s record in increased removals of foreign national prisoners (see 
Commons Public Bill Committee, Ninth Sitting, 20 November 2007 Columns 355 to 
364). Sections 93 to 96 amend the Repatriation of Prisoners Act 1984 to enable the 
United Kingdom to ratify the Additional Protocol to the Council of Europe Convention 
on the Transfer of Sentenced Persons. The Protocol provides for the transfer of 
prisoners without their consent where the prisoner is to be deported at the end of the 
sentence or where a prisoner has fled from one jurisdiction to another in order to 
avoid imprisonment. Section 93 extends the scope of the Repatriation of Prisoners 
Act 1984 to enable a British escort to deliver a prisoner to a point of arrival in the 
receiving country, extending the flexibility of the current arrangements. 

 

Ministerial Statements 
 
“We are already doing a considerable amount, and are trying to do even more to 
effect the changes that I think are sought by all Committee members to ensure that 
the 11,000 prisoners either serve their sentences abroad under repatriation terms, 
or are at least deported at the end of their sentence.” 
David Hanson, Commons Public Bill Committee, Ninth Sitting, 
20/11/2007, Col. 363 
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Special Immigration Status  
 

Criminal Justice and & Immigration  Act 2008 Part 10: Special Immigration Status 
 
130 Designation  
(1) The Secretary of State may designate a person who satisfies Condition 1 or 2 (subject to 
subsections (4) and (5)).  
(2) Condition 1 is that the person—  
(a) is a foreign criminal within the meaning of section 131, and  
(b) is liable to deportation, but cannot be removed from the United Kingdom because of section 6 of the 
Human Rights Act 1998 (c. 42) (public authority not to act contrary to Convention).  
(3) Condition 2 is that the person is a member of the family of a person who satisfies Condition 1.  
(4) A person who has the right of abode in the United Kingdom may not be designated.  
(5) The Secretary of State may not designate a person if the Secretary of State thinks that an effect of 
designation would breach—  
(a) the United Kingdom’s obligations under the Refugee Convention, or  
(b) the person’s rights under the Community treaties.  
 
131 “Foreign criminal”  
(1) For the purposes of section 130 “foreign criminal” means a person who—  
(a) is not a British citizen, and  
(b) satisfies any of the following Conditions.  
(2) Condition 1 is that section 72(2)(a) and (b) or (3)(a) to (c) of the Nationality, Immigration and Asylum 
Act 2002 (c. 41) applies to the person (Article 33(2) of the Refugee Convention: imprisonment for at 
least two years).  
(3) Condition 2 is that—  
(a) section 72(4)(a) or (b) of that Act applies to the person (person convicted of specified offence), and  
(b) the person has been sentenced to a period of imprisonment.  
(4) Condition 3 is that Article 1F of the Refugee Convention applies to the person (exclusions for 
criminals etc.).  
(5) Section 72(6) of that Act (rebuttal of presumption under section 72(2) to (4)) has no effect in relation 
to Condition 1 or 2.  
(6) Section 72(7) of that Act (non-application pending appeal) has no effect in relation to Condition 1 or 
2.  
 
132 Effect of designation  
(1) A designated person does not have leave to enter or remain in the United Kingdom.  
(2) For the purposes of a provision of the Immigration Acts and any other enactment which concerns or 
refers to immigration or nationality (including any provision which applies or refers to a provision of the 
Immigration Acts or any other enactment about immigration or nationality) a designated person—  
(a) is a person subject to immigration control,  
(b) is not to be treated as an asylum-seeker or a former asylum-seeker, and  
(c) is not in the United Kingdom in breach of the immigration laws.  
(3) Despite subsection (2)(c), time spent in the United Kingdom as a designated person may not be 
relied on by a person for the purpose of an enactment about nationality.  
(4) A designated person—  
(a) shall not be deemed to have been given leave in accordance with paragraph 6 of Schedule 2 to the 
Immigration Act 1971 (c. 77) (notice of leave or refusal), and  
(b) may not be granted temporary admission to the United Kingdom under paragraph 21 of that 
Schedule.  
(5) Sections 134 and 135 make provision about support for designated persons and their dependants.  
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133 Conditions  
(1) The Secretary of State or an immigration officer may by notice in writing impose a condition on a 
designated person.  
(2) A condition may relate to—  
(a) residence,  
(b) employment or occupation, or  
(c) reporting to the police, the Secretary of State or an immigration officer.  
(3) Section 36 of the Asylum and Immigration (Treatment of Claimants, etc.) Act 2004 (c. 19) (electronic 
monitoring) shall apply in relation to conditions imposed under this section as it applies to restrictions 
imposed under paragraph 21 of Schedule 2 to the Immigration Act 1971 (with a reference to the 
Immigration Acts being treated as including a reference to this section).  
(4) Section 69 of the Nationality, Immigration and Asylum Act 2002 (c. 41) (reporting restrictions: travel 
expenses) shall apply in relation to conditions imposed under subsection (2)(c) above as it applies to 
restrictions imposed under paragraph 21 of Schedule 2 to the Immigration Act 1971.  
(5) A person who without reasonable excuse fails to comply with a condition imposed under this section 
commits an offence.  
(6) A person who is guilty of an offence under subsection (5) shall be liable on summary conviction to—  
(a) a fine not exceeding level 5 on the standard scale,  
(b) imprisonment for a period not exceeding 51 weeks, or  
(c) both.  
(7) A provision of the Immigration Act 1971 (c. 77) which applies in relation to an offence under any 
provision of section 24(1) of that Act (illegal entry etc.) shall also apply in relation to the offence under 
subsection (5) above.  
(8) In the application of this section to Scotland or Northern Ireland the reference in subsection (6)(b) to 
51 weeks shall be treated as a reference to six months.  
 
134 Support  
(1) Part VI of the Immigration and Asylum Act 1999 (c. 33) (support for asylum-seekers) shall apply in 
relation to designated persons and their dependants as it applies in relation to asylum-seekers and their 
dependants.  
(2) But the following provisions of that Part shall not apply—  
(a) section 96 (kinds of support),  
(b) section 97(1)(b) (desirability of providing accommodation in well-supplied area),  
(c) section 100 (duty to co-operate in providing accommodation),  
(d) section 101 (reception zones),  
(e) section 108 (failure of sponsor to maintain),  
(f) section 111 (grants to voluntary organisations), and  
(g) section 113 (recovery of expenditure from sponsor).  
(3) Support may be provided under section 95 of the 1999 Act as applied by this section—  
(a) by providing accommodation appearing to the Secretary of State to be adequate for a person’s 
needs;  
(b) by providing what appear to the Secretary of State to be essential living needs;  
(c) in other ways which the Secretary of State thinks necessary to reflect exceptional circumstances of a 
particular case.  
(4) Support by virtue of subsection (3) may not be provided wholly or mainly by way of cash unless the 
Secretary of State thinks it appropriate because of exceptional circumstances.  
(5) Section 4 of the 1999 Act (accommodation) shall not apply in relation to designated persons.  
(6) A designated person shall not be treated—  
(a) as a person subject to immigration control, for the purposes of section 119(1)(b) of the 1999 Act 
(homelessness: Scotland and Northern Ireland), or  
(b) as a person from abroad who is not eligible for housing assistance, for the purposes of section 
185(4) of the Housing Act 1996 (c. 52) (housing assistance).  
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135 Support: supplemental  
(1) A reference in an enactment to Part VI of the 1999 Act or to a provision of that Part includes a 
reference to that Part or provision as applied by section 134 above; and for that purpose—  
(a) a reference to section 96 shall be treated as including a reference to section 134(3) above,  
(b) a reference to a provision of section 96 shall be treated as including a reference to the 
corresponding provision of section 134(3), and  
(c) a reference to asylum-seekers shall be treated as including a reference to designated persons.  
(2) A provision of Part VI of the 1999 Act which requires or permits the Secretary of State to have regard 
to the temporary nature of support shall be treated, in the application of Part VI by virtue of section 134 
above, as requiring the Secretary of State to have regard to the nature and circumstances of support by 
virtue of that section.  
(3) Rules under section 104 of the 1999 Act (appeals) shall have effect for the purposes of Part VI of 
that Act as it applies by virtue of section 134 above.  
(4) Any other instrument under Part VI of the 1999 Act—  
(a) may make provision in respect of that Part as it applies by virtue of section 134 above, as it applies 
otherwise than by virtue of that section, or both, and  
(b) may make different provision for that Part as it applies by virtue of section 134 above and as it 
applies otherwise than by virtue of that section.  
(5) In the application of paragraph 9 of Schedule 8 to the 1999 Act (regulations: notice to quit 
accommodation) the reference in paragraph (2)(b) to the determination of a claim for asylum shall be 
treated as a reference to ceasing to be a designated person.  
(6) The Secretary of State may by order repeal, modify or disapply (to any extent) section 134(4).  
(7) An order under section 10 of the Human Rights Act 1998 (c. 42) (power to remedy incompatibility) 
which amends a provision mentioned in subsection (6) of section 134 above may amend or repeal that 
subsection.  
 
136 End of designation  
(1) Designation lapses if the designated person—  
(a) is granted leave to enter or remain in the United Kingdom,  
(b) is notified by the Secretary of State or an immigration officer of a right of residence in the United 
Kingdom by virtue of the Community treaties,  
(c) leaves the United Kingdom, or  
(d) is made the subject of a deportation order under section 5 of the Immigration Act 1971 (c. 77).  
(2) After designation lapses support may not be provided by virtue of section 134, subject to the 
following exceptions.  
(3) Exception 1 is that, if designation lapses under subsection (1)(a) or (b), support may be provided in 
respect of a period which—  
(a) begins when the designation lapses, and  
(b) ends on a date determined in accordance with an order of the Secretary of State.  
(4) Exception 2 is that, if designation lapses under subsection (1)(d), support may be provided in 
respect of—  
(a) any period during which an appeal against the deportation order may be brought (ignoring any 
possibility of an appeal out of time with permission),  
(b) any period during which an appeal against the deportation order is pending, and  
(c) after an appeal ceases to be pending, such period as the Secretary of State may specify by order.  
 
137 Interpretation: general  
(1) This section applies to sections 130 to 136.  
(2) A reference to a designated person is a reference to a person designated under section 130.  
(3) “Family” shall be construed in accordance with section 5(4) of the Immigration Act 1971 (c. 77) 
(deportation: definition of “family”).  
(4) “Right of abode in the United Kingdom” has the meaning given by section 2 of that Act.  
(5) “The Refugee Convention” means the Convention relating to the Status of Refugees done at 
Geneva on 28th July 1951 and its Protocol.  
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(6) “Period of imprisonment” shall be construed in accordance with section 72(11)(b)(i) and (ii) of the 
Nationality, Immigration and Asylum Act 2002 (c. 41).  
(7) A voucher is not cash.  
(8) A reference to a pending appeal has the meaning given by section 104(1) of that Act.  
(9) A reference in an enactment to the Immigration Acts includes a reference to sections 130 to 136. 

 

 
Note: The clauses providing for Special Immigration Status, including designation, 
dependants and support, started life as Part 11 of the Bill, became Part 12 as the Bill 
progressed through the House of Lords and ended up as Part 10 in the Act. 
 

 
Commentary  
 
Although tempting to recount the excellent commentary on the legal and political 
background to the introduction of Special Immigration Status in the Criminal Justice and 
Immigration Bill, this may be found elsewhere in an increasing number of articles and 
briefings. ILPA has produced information about Special Immigration Status, including the 
ILPA Information Sheet on Special Immigration Status of 1 August 2007, the ILPA Briefing 
on the Criminal Justice and Immigration Bill of 3 October 2007 and the ILPA Memorandum 
of Evidence to the Public Bill Committee of 19 November 2007. These are all available on 
the ILPA website. 
 
The Explanatory Notes to the Criminal Justice and Immigration Bill provided no reasoned 
explanation for the necessity or desirability of the new special immigration status, although 
various Ministerial statements made it clear that the provisions in the Bill were a direct 
reaction to the 2006 Court of Appeal judgment in S & Ors v Secretary of State for the 
Home Department [2006] EWCA Civ 1157, regarding Afghan nationals prosecuted for 
hijacking a plane (by which they had fled the Taleban in 2000) and the government’s failure 
to implement a decision of an independent tribunal that they were at risk of serious harm in 
Afghanistan and so to grant them leave to remain. It should be noted that the government 
accepted that the Afghans posed no current threat to the public. 
 
The Government were highly critical of the courts.  They indicated they would legislate to 
avoid having to grant leave to remain in such cases in the future.  Special Immigration 
Status is the Government’s response.  Special Immigration Status (SIS) avoids the need to 
grant leave to remain by creating a wholly new status, expressly stated not to be a form of 
leave to remain, and provides the Home Office a wide discretion to set severe restrictions 
upon any person – and their dependents - given this new status.  
 
 

Ministerial Statements 
 

Special Immigration Status – General - purpose and reasoning 
 

 “The Bill contains, in part 11, one immigration provision. The freedoms that we 
enjoy in this country should never be abused. The new special immigration status 
will ensure that foreign criminals and terrorists who cannot be deported cannot 
expect a settled status in this country.” 
Jack Straw MP, Hansard, Commons Second Reading Debate, 8/10/2007, 
Col. 69 
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“I note The Law Society’s view that the new provision is unnecessary, given the 
existing power to grant short periods of Discretionary Leave and the provisions in 
the UK Borders Bill which will allow reporting and residence conditions to be 
attached to such leave. 

I am afraid that I do not agree that this is an adequate means of dealing with 
those to whom the new status is intended to apply. The Court of Appeal made it 
clear last year in S and others v The Secretary of State for the Home Department 
that it was open to the Home Secretary to legislate to be able to deny leave in these 
circumstances and the then Home Secretary made clear his intention of doing so. 

We do not consider that people who are excluded from the protection of 
the Refugee Convention or who have committed serious offences should be granted 
leave simply because they cannot be removed from this country. This applies 
whether or not they represent a continuing risk to the UK. 

The provision relating to spouses and minor dependent children is intended 
to cover applications for leave “in line” as dependents of the principal applicant. 
There is nothing to prevent them from applying for leave in their own right. 

We consider it entirely appropriate that Special Immigration Status should 
be open-ended, given the impossibility of forecasting when the barriers to removal 
can be overcome, but the status will be subject to regular reviews. Given that it is 
intended not to be leave under the Immigration acts [sic], the idea of granting it for 
set periods and then requiring the person concerned to apply for an extension did 
not seem an appropriate model. 

We do not agree that the provision risks either arbitrary or politically 
motivated decision-making. The criteria are clearly set out in the legislation, and the 
intention is that a principal applicant who meets those criteria will normally be 
designated. Staff will, of course, be given instructions about reviewing cases. 

Finally given the numbers we estimate are likely to be affected, we do not 
consider the provision will result in increased level of social tension.” 
David Hanson MP, Minister of State to Andrew Holroyd OBE, The Law 
Society, 13/10/2007, (Ministerial Correspondence with Stakeholders at 
http://www.justice.gov.uk/docs/crim-justice-min-corres.pdf ) 
 
 
“To spell it out, the purpose of the part on special immigration status, as hon. 
Members know, is to deny immigration leave and its benefits to foreign criminals. 
That cannot be achieved through existing legislation. The denial of leave is necessary 
to demonstrate that, although these people cannot be removed because of our 
obligations under the European convention on human rights, they remain in the UK, 
to a certain extent only because we cannot remove them. The provisions will help 
to ensure that those people do not put down roots in this country by taking up 
employment and establish themselves here, which would make it difficult to remove 
them when the original barrier to deportation no longer applies. 

Part 11, of which clause 115 is the first clause, creates the new immigration 
status in response to two rulings by the High Court and the Court of Appeal in 
2006 in a case relating to the immigration status to be afforded to a group of men 
who arrived in the UK in February 2000, having seized control of an aircraft on an 
internal domestic flight in Afghanistan. The High Court ruled, and the Court of 
Appeal confirmed, that as these men had won their appeals against the decision to 
refuse them leave to enter the UK, it was not open to the Government to leave 
them on temporary admission. The Court of Appeal commented that if the 
Secretary of State wanted to be able to withhold immigration leave, it was open to 
him to legislate to that effect. That is what part 11 will do.  

We do not believe that it is appropriate that we should be put in a position 
where there is no option but to grant immigration leave, with all the advantages that 
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flow from it, to individuals whose presence in the UK we consider undesirable and 
whom we would remove if there were no ECHR barrier to doing so.” 
Vernon Coaker, Commons Public Bill Committee, Fourteenth Sitting, 
27/11/2007, Col. 641-642 
 
“We had a very interesting discussion on special immigration status. The noble 
Lords, Lord Dholakia and Lord Avebury, asked some important questions to which I 
shall respond. I have to say that the Government do not think it right that people 
who have committed serious offences should be entitled to leave to remain, 
including access to key mainstream benefits and employment on the same basis as 
law-abiding migrants simply because they cannot be removed at present.” 
Lord Hunt of Kings Heath, Hansard, Lords Second Reading Debate, 
22/01/2008, Col. 203 
 
“As your Lordships are aware, these provisions are being introduced in response to 
a ruling by the High Court in 2006—subsequently confirmed by the Court of 
Appeal—in relation to the men who seized control of an aircraft on an internal flight 
in Afghanistan in early 2000 and forced the pilot to fly to Stansted. 

The High Court and the Court of Appeal ruled that, as these men had won 
their appeals against the decision to refuse them leave to enter the United Kingdom, 
it was not open to the Government to leave them on a “temporary admission” 
because under Schedule 2 to the Immigration Act 1971 temporary admission is not 
intended to be used in those circumstances. In giving judgment, the Court of Appeal 
commented that, if the Secretary of State wanted to be able to withhold immigration 
leave, it was open to him—as was then the case—to legislate to that effect. The 
then Home Secretary announced his intention to do so, and here we now are.” 
Lord West of Spithead, Lords Committee Stage Debate, 10/03/2008, Col. 
1348 
 
“At issue is what immigration status should be accorded to an individual whose 
actions are such as to warrant his deportation from the UK but who cannot be 
removed because to do so would be contrary to our obligations under the ECHR. 
At present, following the ruling by the Court of Appeal, the practice is to grant 
short periods of leave—usually for six months at a time. At the end of the period 
granted, the person has to apply for further leave, his position is reviewed and, if it is 
still not possible to remove him, there is no option but to grant an extension of that 
leave. 

I remind the Committee that we are talking here about people with no 
entitlement to remain beyond the fact that they cannot lawfully be removed. They 
are here not because they qualify to remain here under the Immigration Rules; they 
are here by default. As I say, at present there is no alternative but to grant them 
leave of some sort, and the practice is to grant short, time-limited periods of leave. 
It would be possible to grant longer periods, or even indefinite leave, but to do so 
would effectively be to reward bad behaviour. However, at present even the short 
periods of limited leave granted carry with them certain benefits, such as access to 
employment and to the mainstream benefits system. The result is that the group in 
question enjoy the advantages of an immigration leave to which they have no 
entitlement beyond the fact that, at present, there is no alternative. The right to 
work, in particular, represents a financial advantage to them. It also allows them to 
establish roots in the UK which may make it much harder to deport them if and 
when the original barrier to removal has been overcome. 

…We believe that immigration leave is valuable and that people should get it 
only if they are entitled to it. It should not be the default option. 
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The Government do not accept that we should be forced to grant 
immigration leave to someone whom—for good, objective reasons—we do not 
want in the country at all.  

This is not in any way to suggest that those rights are not important. They 
are; they are fundamental. Even so, there are limits to what is required, and it is 
perfectly legitimate to ask whether we should be forced to grant immigration leave 
to a person who is liable to deportation because of his conduct simply because he 
would face torture or ill-treatment in his country of origin and there is no other 
country to which he can be sent. We consider that in those circumstances it is 
sufficient not to remove the person concerned, but there is no need to go beyond 
that and to take the additional step of conferring immigration leave. 
Lord West of Spithead, Lords Committee Stage Debate, 10/03/2008, Col. 
1348-1350 
 

Special Immigration Status – General - numbers 
 

“In answer to the hon. Member for Enfield, Southgate, we anticipate that about 50 
people will be subject to the special immigration status.” 
Vernon Coaker, Commons Public Bill Committee, Fourteenth Sitting, 
27/11/2007, Col. 638-639 
 
“Special immigration status is a new status. We do not expect it to apply to very 
many people—we estimate about 50 initially. However, we strongly believe that 
such a status is a necessary alternative to granting immigration leave in the specific 
circumstances I have outlined.” 
Lord West of Spithead, Lords Committee Stage Debate, 10/03/2008, Col. 
1353 
 

Special Immigration Status - Sections 130 and 132 – designation  
 

“It might assist the Committee if I clarify why the Bill provides for the designation of 
family members. Special immigration status is, as the term implies, an immigration 
measure, and it was—I remember the point now—introduced as a result of the 
Afghan hijack and the various problems that arose from that. 

As a matter of policy, the Border and Immigration Agency does not grant 
dependants with leave in line—a form of leave that is more favourable than that 
given to the principal applicant. A person’s claim to apply for leave as the dependant 
of another person stands or falls with that of their spouse, parent or partner. They 
cannot expect to emerge from the process with more than the person on whose 
claim their own claim is based. Consequently, if the principal applicant is given a new 
special immigration status, we must have the power to designate the family as well 
as the foreign criminal. I should make it clear that that is the only reason for 
extending designation beyond a foreign criminal. 

I should also make it clear that we will designate family members only if the 
principal applicant is designated, and that a family member who has been designated 
will be able to apply for leave in their own right and, if they qualify, be granted it. 
There is nothing to prevent a family member from applying in their own right before 
they are designated if it seems likely that the principal applicant will be designated...” 
Vernon Coaker, Commons Public Bill Committee, Fourteenth Sitting, 
27/11/2007, Col. 638-639 
 
“A person will be given the new status by being designated. Accordingly, the clause 
provides that certain persons may be designated by the Secretary of State. It allows 
him to designate a person who is a foreign criminal—a term defined in clause 116—
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who is liable to deportation but cannot be removed from the United Kingdom 
because of section 6 of the Human Rights Act. 

The family members—that is to say the spouse or civil partner and any 
children under 18—of a foreign criminal liable to deportation may also be 
designated. As I have said, that is necessary to cover cases in which a person’s 
dependents have applied for immigration leave. As a matter of policy, the Border 
and Immigration Agency does not grant dependents who apply for leave “in line”—a 
form of leave that is more favourable than that given to the principal applicant. 
However, they may claim in their own right. 

A person with the right of abode in the UK may not be designated, nor may 
designation occur if the Secretary of State thinks it would breach the UK’s 
obligations under the refugee convention or the person’s right under Community 
treaties. One effect of designation provided for by clause 117 is that individuals 
concerned do not have leave to enter or remain in the United Kingdom. In the 
normal course of events, foreign criminals who are guilty of serious crimes will face 
deportation, and there will be no question of granting any leave. 

We believe that it is wrong that foreign criminals who cannot be deported 
should receive leave for which they would not otherwise qualify solely and simply 
because they cannot be removed. As I have said, we will not designate if it would 
breach the UK’s obligations under the refugee convention. In practice, that means 
that we will not designate a recognised refugee. Of course, if we discover that a 
person who has been recognised as a refugee falls within the scope of the exclusion 
clause in article 1F of the refugee convention, we may decide to revoke his refugee 
status. 

In summary, the provision will enable us to place someone who is liable to 
be deported, but cannot be removed from the UK because of rights under the 
ECHR, on a new immigration status. It will not apply to British citizens, recognised 
refugees or persons in the UK exercising treaty rights.  
Vernon Coaker, Commons Public Bill Committee, Fourteenth Sitting, 
27/11/2007, Col. 641-642 
 
“My hon. Friend says that designation should be limited to cases where we are 
certain that a criminal offence has been committed, as evidenced by the fact of the 
conviction. However, we are not talking about cases in which there is a vague 
suspicion of wrongdoing on the part of an individual, but about cases where there 
are serious grounds for considering that an individual is guilty of actions so serious 
that even if he has a well-founded fear of persecution in his country of nationality, he 
is to be denied the protection normally afforded to a refugee by the international 
community. The requirement to have serious grounds before making any 
consideration means that there will need to be clear and credible evidence on which 
to base a decision to exclude. Often, people will not have been prosecuted, still less 
convicted. Indeed, sometimes, the reason why such people cannot be prosecuted is 
that they are in the United Kingdom. We are unable to bring them to trial here, and 
we are unable to remove them for human rights reasons. 

Sometimes, people cannot be tried here for procedural reasons: in other 
words, the events happened abroad and the evidence was gathered there, and 
witnesses would have to be brought here. In other instances, our courts do not 
have jurisdiction, even for serious offences. For example, our courts have no 
jurisdiction to try a foreign national for a murder committed overseas. Ideally, we 
would prefer to deport rather than designate such individuals, but if our 
international human rights obligations mean that we cannot deport a person, we 
want to be in a position to designate, so we are not forced into a position whereby 
we are forced to grant leave for the person to remain here. 



ILPA Ministerial Statements | Criminal Justice and Immigration Act 2008, 17 November 2008. 21

I need hardly remind the Committee that this new status is being created in 
response to the Court of Appeal ruling on the Afghan hijackers. If the conduct in 
question is sufficiently serious to debar a person from the protection of the 
international community as expressed in the refugee convention, we believe that it is 
also sufficiently serious to disentitle them to enter or remain in the UK.” 
Vernon Coaker, Commons Public Bill Committee, Fourteenth Sitting, 
27/11/2007, Col. 645-646 
 
“On the Minister’s assertion in his letter of 30 January [our emphasis] that it would 
be anomalous for dependants who apply for leave in line to emerge from the process with 
a more favourable status than the applicant, because in other cases they are granted the 
same leave to enter or remain under paragraph 349 of the Immigration Rules, that 
provision refers to an applicant who has been given leave to enter or remain, whereas here 
we are dealing with the families of people who are explicitly denied leave to enter or 
remain under Section 183(1). I see no reason why blameless wives and children should be 
consigned permanently to the edge of destitution, with onerous reporting conditions, 
whatever the faults of the main applicant may have been.” 
Lord Avebury (Liberal Democrats), Lords Committee Stage Debate, 
10/03/2008, Col. 1347-1348 

 

Special Immigration Status – designation – dependants 
 

“Clause 181 creates the power to designate foreign criminals who are liable to 
deportation but who cannot be removed due to a human rights barrier. This power 
also applies to members of a foreign criminal’s immediate family—that is, their 
spouse or civil partner and any minor dependent children—and I should like to take 
a moment to explain the reason for this. The reason—and the only reason—that 
the Bill provides for family members to be designated is to deal with the situation 
where an individual applies for leave under the Immigration Acts and his or her 
family members apply for leave “in line”. In effect, they are saying, “My application 
for leave to enter or remain stands or falls with his or hers. Treat me in the same 
way”. In those circumstances, it would be illogical for someone whose application 
for leave to remain rides on the coat-tails of another to end up in a better position 
than the person wearing the coat. 

As a matter of policy, at present the Border and Immigration Agency does 
not grant someone who applies in line leave that is more favourable than the leave 
given to the principal applicant. However, unless the Bill provides for family 
members to be designated, that policy will be breached once the provisions in this 
part come into force and someone who is a principal applicant is designated. That is 
the only reason we have extended the provision beyond the “foreign criminal” 
himself or herself. I repeat the assurance given by the Minister in Committee in 
another place, that we will not designate family members unless we designate the 
main applicant. I repeat also that there is nothing to prevent family members 
applying for and being granted leave in their own right either before they are 
designated or after they have been designated.” 
Lord West of Spithead, Lords Committee Stage Debate, 10/03/2008, Col. 
1350-1351 
 

Special Immigration Status – persons who may not be designated 
 

“I wish to address the issue of how far the clause will go with regard to another other 
problem area—namely, European economic area nationals and their families, and the 
question of whether they can be designated and the effects of such action on them.” 
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David Burrowes MP (Conservative), Commons Public Bill Committee, Fourteenth 
Sitting, 27 November 2007, Column 646 
“The answer to the question is no, they cannot.” 
Vernon Coaker, Commons Public Bill Committee, Fourteenth Sitting, 
27/11/2007, Col. 646 
 
“Refugees will not be designated. They are one of the groups of people that cannot 
be designated, so I can reassure my hon. Friend on that point.” 
Vernon Coaker, Commons Public Bill Committee, Fourteenth Sitting, 
27/11/2007, Col. 647 
 
“Designation will not apply to British citizens, who of course cannot be deported; to 
recognised refugees; or to persons exercising rights under the European Community 
treaties.” 
Lord West of Spithead, Lords Committee Stage Debate, 10/03/2008, Col. 
1350 
 
Q24. Please clarify whether the Secretary of State's designation of a person under clause 
115 of the Bill would be unlawful if in the opinion of a court the effect of designation would 
breach the UK's obligations under the Refugee Convention?  

82.  Yes. Designation under Part 11 (now Part 12) would have to have 
regard to any ruling by a court that the person in question was a refugee 
under the terms of the Convention  

Q25. In the Government's view would the courts be bound by the statutory construction of 
articles 1F and 33(2) of the Refugee Convention when deciding whether the effect of 
designation would breach the UK's obligations under the Refugee Convention? 

83.  Section 54 of the Immigration Nationality and Asylum Act 2006 makes it 
clear that in the construction and application of Article 1F(c) of the Refugee 
Convention, the reference to acts "contrary to the purposes and principles 
of the United Nations" shall be taken as including acts of committing, 
preparing or instigating terrorism, and acts of encouraging or inducing 
others to commit, prepare or instigate terrorism. This construction would 
apply equally in any court proceedings. 
84.  The statutory construction of Article 33(2) is not relevant to this point. 
Article 33 of the Convention prohibits the refoulement of a refugee to the 
frontiers of a country where his life or freedom would be threatened, 
subject to certain exceptions which are set out in Article 33(2). Article 
33(2) is therefore only be relevant if we are seeking to remove someone 
from the UK, and, as clause 115(2)(b) makes clear, the designation power is 
intended to apply only to people who cannot be removed.  

Joint Committee on Human Rights, Legislative Scrutiny: Criminal Justice and 
Immigration Bill, Fifth Report of Session 2007-08, Appendix 3: Letter from David 
Hanson MP, Minister of State, to the Joint Committee on Human Rights, 
6/12/2007.  

 

Special Immigration Status - Section 131 – “foreign criminal” 
 

“Clause 182 defines the term “foreign criminal” for the purposes of Part 12. It 
includes any foreign national who has received a custodial sentence of two years or 
longer for any offence, or a custodial sentence of any length for one of the offences 
listed in the 2004 order made under Section 72 of the Nationality, Immigration and 
Asylum Act 2002, or who is excluded from refugee status by Article 1F of the 1951 
refugee convention. 
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As I have just explained, for technical reasons, special immigration status will 
also apply to the family members of such persons where they have applied for leave 
“in line”, but in all cases it will apply only where the foreign criminal cannot be 
deported for human rights reasons.” 
Lord West of Spithead, Lords Committee Stage Debate, 10/03/2008, Col. 
1350 
 
“I am aware that concern has been expressed by some commentators about the fact 
that exclusion under Article 1F of the refugee convention is a condition which can 
result in designation... 

...Where there are serious reasons for considering that a person has acted 
in a way that would result in his exclusion from the refugee convention, there are, in 
my view, proper grounds for considering that their deportation would be 
“conducive to the public good”, which is—as I am sure I do not need to remind the 
Committee—the test which applies when taking deportation decisions under 
Section 3(5)(a) of the Immigration Act 1971. So the sort of person we are dealing 
with is someone whose actions are, on the face of it, sufficiently serious to warrant 
deportation, but who cannot actually be removed for human rights reasons. The 
position at present is that if we are unable to remove such a person, we find 
ourselves constrained to grant them immigration leave and, with that, access to the 
benefits that flow from having such leave. 

In my view, if there are serious reasons for considering that a person has 
acted in a way that leads to their exclusion from the refugee convention, which 
means they are denied the protection of the international community, that is just as 
strong a ground for deportation as a criminal conviction of the kind described in the 
other two conditions in this clause. It follows that we consider the case for their 
designation is equally strong. The Government’s position is that where such people 
can be deported, they should be deported, and where they cannot be removed for 
human rights reasons, it should be possible to designate them under this part of the 
Bill. As Clause 183 makes clear, a designated person does not have leave to enter or 
remain in the United Kingdom, although he will not be regarded as being here in 
breach of the immigration laws.” 
Lord West of Spithead, Lords Committee Stage Debate, 10/03/2008, Col. 
1350-1352 
 
“I remind noble Lords that the new special immigration status is intended to apply 
primarily to foreign criminals as defined in this clause who are liable to deportation, 
but who cannot currently be removed for human rights reasons. They are people 
who we would want to remove from the United Kingdom if we possibly could. We 
would seek to remove the person concerned whether or not he or she represented 
a continuing danger to the community. Special immigration status, as the phrase 
suggests, is an immigration measure. It is not about public protection. 

The test for deportation in Section 3(5)(a) of the 1971 Immigration Act is 
that the Secretary of State deems the person’s deportation to be conducive to the 
public good. That test can be met on the basis of the person’s past conduct alone, 
irrespective of whether or not they represent a continuing danger to the 
community. 

Let us take the hypothetical example of someone who has committed a 
serious offence and has served a lengthy custodial sentence well in excess of the 
two-year threshold. It may be that on their release they are no longer a danger to 
the community. Indeed, if the person concerned has been given a life sentence, the 
Parole Board will not recommend the person’s release if they consider that he or 
she is still a danger to the community. We might nevertheless wish to deport that 
person, and, if we are unable to do so for human rights reasons, we would wish to 
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be able to designate them under this part of the Bill. In the case of someone who is 
excluded from refugee status by virtue of Article 1F, the point may be even more 
starkly defined. 

Where a person is guilty of a crime against peace, a war crime or a crime 
against humanity, their ability to commit the crime is quite often linked to their 
status or position in the country where the crime occurred. Once they are in the 
United Kingdom, they will normally have lost that status or position, and, even if 
they have not, they are very unlikely to constitute a danger to the community of the 
United Kingdom. For example, Mr A—mentioned by the noble Lord—the founder 
member of the Sudanese Justice and Equality Movement whose case I mentioned on 
Report, posed no danger to the community of the United Kingdom. Again, it is likely 
that we would wish to deport such a person. If we are unable to do so for a human 
rights reason, we would want to be able to designate them under these provisions. 

The Government’s position is that it should be possible to deny foreign 
criminals as defined by this clause immigration leave, and prevent them establishing 
ties which may make their removal at a later date, when things change, more 
difficult, whether or not they constitute a current danger to the community. Their 
past actions alone would be sufficient grounds for taking deportation action. 
However, since they cannot be deported at the present time, we say that the same 
test—that is, the individual’s past actions, without any attempt to assess whether or 
not they continue to pose a danger to the community—should apply to designation 
for the purposes of special immigration status. 

I am aware that the provisions of Section 72 of the Nationality, Immigration 
and Asylum Act 2002 require there to be consideration of whether the person 
constitutes a danger to the community. While we have drawn on the provisions of 
that section to set the threshold for some of the conditions which may result in a 
person being designated under Part 10, the two are not an exact parallel. It is 
important to note that their position is very different from those who would be 
liable for designation for special immigration status.” 
Lord West of Spithead, Hansard, Lords Third Reading Debate, 
30/04/2008, Col. 283-284 
 
“Section 72 applies for the purpose of the construction of Article 33(2) of the 
Refugee Convention, and it is Article 33(2) which requires this assessment to be 
made. The reason for that is that Article 33(2) permits signatory states to return a 
refugee to a country where he fears persecution. That is obviously a serious step to 
take, which is why Article 33(2) requires that the refugee must not only have been 
convicted of a particularly serious crime but must constitute a danger to the 
community in the country of refuge in order for removal to take place. 

In the case of special immigration status, we would not be removing an 
individual to face possible persecution. The status is designed for those who we 
accept can not be removed for human rights reasons and does not apply to 
recognised refugees. That is fundamentally different from the application of Article 
33(2).” Lord West of Spithead, Hansard, Lords Third Reading Debate, 
30/04/2008, Col. 284 

 

Special Immigration Status – Section 133 - conditions 
 

“There are two aims behind the conditions that can be imposed: first, to prevent a 
foreign criminal from establishing links with this country that might constitute an 
additional obstacle to his eventual deportation; and, secondly, to maintain contact 
with a foreign criminal and his immediate family until such time as his removal 
becomes possible. The purpose of the conditions is not punishment, but merely to 
allow a situation to be managed. 
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The Bill creates a support regime to ensure that designated persons, 
whether a single adult or a family group, have access to some support. Children who 
are designated may be required to live with their parents, but one would expect that 
to happen anyway. Depending on their age, they may have to accompany a 
designated person when the latter attends a reporting centre, but that could apply 
even when the children are not required to report. That might be regrettable, but it 
is not a reason for not requiring the parents to report.” 
Vernon Coaker, Commons Public Bill Committee, Fourteenth Sitting, 
27/11/2007, Col. 638-639 
 
“…the conditions imposed must be reasonable and cannot be excessively restrictive. 
That is clear. The hon. Member for Somerton and Frome may say that that depends 
on the circumstances of the case, but those circumstances will be taken into account 
when imposing the conditions.  

…The conditions that may be imposed match those which apply to 
individuals with temporary admissions under the Immigration Act 1971, which have 
been in operation successfully for over a third of a century. We do not, therefore, 
believe that it is necessary to alter wording that is already established in immigration 
law. Also, the Human Rights Act 1998 makes it unlawful for public authorities to act 
in a way that is incompatible with the convention. 

Paragraph (b) of amendment No. 341 suggests a possible confusion about 
the purposes of designation and conditions. The new status is not an additional 
punishment, and the purpose of the conditions that might be imposed is not to 
punish. The condition relating to employment is designed to prevent the designated 
person establishing firm roots within the UK, as I have already said. The conditions 
relating to residence and reporting are designed to enable the BIA to maintain 
contact until such time as the ECHR barrier to removal has passed, so that the 
removal can be effected. If a condition is considered necessary to achieve those 
aims, we should not prevent it from being imposed. 

Finally, I am happy to make it clear that the purpose of any conditions that 
may be imposed is not to prevent the commission of further offences. Again, 
discussion on that has revealed a misunderstanding of the purpose of creating the 
new status. As it is has been stated, the aim of imposing conditions is not crime 
prevention or reduction, and that holds good whether or not the clause is amended 
to state that explicitly. The purpose of conditions is to manage the situation.” 
Vernon Coaker, Commons Public Bill Committee, Fourteenth Sitting, 
27/11/2007, Col. 648 
 
“The future removal of the individuals concerned is a key factor. The purpose of the 
conditions that can be imposed is to help to maintain contact and to prevent them 
establishing roots in the UK which will make their eventual removal much more 
difficult.” 
Lord West of Spithead, Lords Committee Stage Debate, 10/03/2008, Col. 
1350 
 
“Clause 184 makes it possible to impose conditions as to residence, employment, 
occupation and reporting. The designated person may also be required to comply 
with electronic monitoring. Failure to comply with these conditions without 
reasonable excuse will be a criminal offence. Pending the coming into force of the 
relevant provision in the Criminal Justice Act 2003, a person who commits such an 
offence is liable to a fine of up to £5,000 or to imprisonment for up to six months. 
As and when that provision comes into force, the maximum custodial sentence 
which the court can impose will increase to 51 weeks in England and Wales.” 
Lord West of Spithead, Lords Committee Stage Debate, 10/03/2008, Col. 1352 
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“In view of the misleading comparisons that have been drawn between designation 
and control orders, I should like to make it clear that, as with the corresponding 
conditions which apply when a person is granted temporary admission, a 
requirement about residence will mean a designated person has to live at a 
particular address. It is not a curfew. It does not mean that he has to stay in the 
house between set hours; it is just so that one knows where he lives.” 
Lord West of Spithead, Lords Committee Stage Debate, 10/03/2008, Col. 
1353 

 

Special Immigration Status – Sections 134 and 135 - support 
 

“The purpose of the provision is to deal with an anomaly that arose following the 
Afghan hijack case. It is designed to manage the situation, not to punish. Other 
members of the family, other than the foreign criminal, can apply in their own right, 
and the various support and processes will be available to them, including if they are 
children. The UK Borders Act 2007, as I am sure my hon. Friend the Member for 
Leyton and Wanstead knows, introduces a code of practice to keep children safe 
from harm. 

The issue is difficult, and no one intends to put children or others at a 
disadvantage. We believe that we have made a proportionate response to an 
anomaly that arose as a result of a particular circumstance.” 
Vernon Coaker, Commons Public Bill Committee, Fourteenth Sitting, 
27/11/2007, Col. 638-639 
 
 “I know that my hon. Friend [Harry Cohen MP] has real concerns, not just about 
supporting people who may be designated under this provision, but about the 
support that is made available to people in all sorts of other circumstances. He will 
see, under clause 119(3), the support that can be made available and under 
subsection (4) he will see something in respect of vouchers, about which he is 
concerned. However, to try to appease some of his concerns, he will also know that 
we have inserted something into the Bill, because of his concerns and those of 
others. I refer him to clause 120(6), which specifically states: 

“The Secretary of State may by order repeal, modify or disapply (to any extent) 
section 119(4).” 

Although he is concerned about certain elements in the Bill, there is explicitly a 
provision for him to continue to argue his case for the need for those to be changed 
through the order-making power. 
Vernon Coaker, Commons Public Bill Committee, Fourteenth Sitting, 
27/11/2007, Column 649-650 
 
“We have tried to meet the concerns that some people have that the Bill is 
unnecessarily restrictive and does not do what it should on support. We have 
provided for what we believe to be the right level of support at present, but we 
thought it appropriate and proportionate to include the opportunity to change that 
if necessary. That is why the provision is in the Bill.” 
Vernon Coaker, Commons Public Bill Committee, Fourteenth Sitting, 
27/11/2007, Col. 650 
 
“The Minister wrote to me after Second Reading with some comments on the designation 
of spouses and children, which he said was a matter of convenience, so that contact is 
maintained with the family. I am glad to accept his assurance that both designated persons 
and their dependants will have access to the full range of health services and that children, 
as designated persons, will have the same right to education as natives. However, the 
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Minister confirms that these people are not going to be entitled to local authority housing or 
social security, and that their support will be the responsibility of the Border and 
Immigration Agency, presumably through NASS. They will not be allowed to work, so the 
family will have to rely on the taxpayer to support them indefinitely. In the case of the 
Afghans, that has been for eight years so far, entirely at subsistence level. The Minister says 
that there is nothing to stop spouses applying for asylum in their own right and, 
presumably, adding the children to those applications.” 
Lord Avebury (Liberal Democrats), Lords Committee Stage Debate, 
10/03/2008, Col. 1346-1347 
 
“The intention is that a designated person will not be able to take employment. 
Clause 185 of the Bill therefore provides for a designated person to be supported 
and accommodated by the Secretary of State if he is, or is likely to become, 
destitute, and Clause 186 makes supplemental provision regarding support. Support 
may be provided in the form of accommodation adequate to the person’s needs, 
support for essential living needs and in any other ways which the Secretary of State 
thinks necessary to reflect the exceptional circumstances of a particular case. 
Support may not be provided wholly or mainly in cash. Therefore, it will generally be 
provided in the form of vouchers.” 
Lord West of Spithead, Lords Committee Stage Debate, 10/03/2008, Col. 
1353 

 

Special Immigration Status – Section 136 - designation - end 
 

“Clause 187 specifies that designation will come to an end if the person concerned is 
granted leave to enter or remain; if he is notified that he has a right of residence 
under the Community treaties; if he leaves the UK voluntarily; or if a deportation 
order is made.” 
Lord West of Spithead, Lords Committee Stage Debate, 10/03/2008, Col. 
1353 

 

Special Immigration Status – designation, discretion and Judicial Review 
 

“Subsection (1) states that the Secretary of State 
‘may designate a person who satisfies Condition 1 or 2’. 

It does not state that the Secretary of State will designate that person. There is 
discretion available to the Secretary of State all the way through the clauses, and the 
word “may” is often used deliberately, rather than ‘will’.” 
Vernon Coaker, Commons Public Bill Committee, Fourteenth Sitting, 
27/11/2007, Col. 641-642 

 
“I am sorry to disappoint hon. Members, but the Government’s view is that 
someone who fulfils those criteria should expect to be deported. If that is not 
possible for ECHR reasons, we should not be obliged, as we currently are, to grant 
them leave under the Immigration Acts. In many cases, judicial review is open to 
them, and those people would have legal aid available to them. I am sorry to 
disappoint hon. Members, but we feel that it is appropriate in the circumstances.” 
Vernon Coaker, Commons Public Bill Committee, Fourteenth Sitting, 
27/11/2007, Col. 651 
 
“The SIS is not designed to catch trafficked women; it is designed to enable us to 
deny immigration leave to individuals who do not deserve it. As I said, designation is 
discretionary, not mandatory, and so does not have to be used in the case of 
someone who has been trafficked even if they have been prosecuted and received a 
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custodial sentence for one of the offences listed in the 2004 order, and if the person 
wishes to challenge their designation as unreasonable, they can do so by way of 
judicial review.” 
Lord West of Spithead, Lords Committee Stage Debate, 10/03/2008, Col. 
1352 
 
“It has been the Government’s position throughout the passage of the Bill that a 
free-standing right of appeal is unnecessary and that judicial review provides an 
appropriate vehicle for challenging any decision to designate. Under the provisions 
as currently drafted, once the Bill comes into force a person who has been 
designated will be able to bring a judicial review on the grounds that the decision to 
designate is unlawful, unreasonable, procedurally unfair or incompatible with their 
ECHR rights. In our view, this provides an adequate safeguard and is preferable to 
introducing a new appeal mechanism with multiple layers of litigation. 

The Government have made their position clear: we believe it should be 
possible to designate people with the new status simply on the grounds of what they 
have done in the past, and that it is unhelpful and unnecessary to introduce the 
additional requirement to assess whether or not they currently represent a danger 
to the community.” 
Lord West of Spithead, Hansard, Lords Third Reading Debate, 
30/04/2008, Col. 284-285 
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Automatic Deportation and the Council of Europe Convention on 
Action Against Trafficking in Human Beings 
 

Criminal Justice & Immigration Act 2008 Part 11: Miscellaneous 
 
Automatic Deportation of Criminals 
 
146 Convention against human trafficking  
After section 33(6) of the UK Borders Act 2007 (automatic deportation: exceptions) insert—
“(6A) Exception 6 is where the Secretary of State thinks that the application of section 32(4) 
and (5) would contravene the United Kingdom’s obligations under the Council of Europe 
Convention on Action against Trafficking in Human Beings (done at Warsaw on 16th May 
2005).” 
 

 

 
Commentary 
 
This amendment to the automatic deportation provisions of the UK Borders Act 2007 
provides that the Secretary of State does not have to deport a person automatically where 
he thinks this would be contrary to the United Kingdom's obligations under the Council of 
Europe Convention on Action against Trafficking in Human Beings. This provision was 
passed without any substantive Ministerial or cross-bench comment.  
 
There were however various other references to trafficking and the UK’s obligations, 
particularly in the Committee debates about the Criminal Justice provisions and the 
government’s strategy regarding prostitution.  
 

Ministerial Statements 
 

Council of Europe Convention Against Trafficking in Human Being (new clause after 
clause 143): The Home Secretary has made a public commitment on behalf of the 
government to ratify the Council of Europe Convention Against Trafficking before 
the end of 2008. In the main the Convention can be implemented through 
administrative means or by changes to secondary legislation, however there is one 
provision which requires primary legislation. We judge that this Bill is the most 
appropriate vehicle for this. The single new clause (and a consequential amendment 
to the long title) would make a small adjustment to the automatic deportation 
provisions of the UK Borders Act 2007 to provide for a further exception to those 
provisions in respect of trafficked persons.   
Lord Hunt of Kings Heath, Parliamentary Under Secretary of State to 
Lord Kingsland QC, 27/03/2008 
 
Correspondence about government amendments – report stage in the House 
of Lords at http://www.justice.gov.uk/docs/crim-justice-lords-corres.pdf  
 
“The point that I always make is that where somebody has sex with a trafficked 
woman, knowing that they are trafficked and that there is no consent, they should 
be charged with rape.” 
Vernon Coaker, Commons Public Bill Committee, Thirteenth Sitting, 
27/11/2007, Col. 545 
 
“On the issue of trafficked women and its interaction with immigration, which my 
hon. Friend the Member for Leyton and Wanstead raised, we are moving towards a 



ILPA Ministerial Statements | Criminal Justice and Immigration Act 2008, 17 November 2008. 30

position where, if somebody is identified as a victim of trafficking, they will not be 
subject to immigration rules. That is the point that we want to reach. There is an 
awful lot tied up with reaching that point, because part of the process is ensuring 
that—the hon. Member for Enfield, Southgate raised this issue—we set up a national 
referral mechanism so that people can be referred to a central point where we 
know that they will be identified in a credible and authentic way as victims of 
trafficking. 

…We do not want to see victims of trafficking being subject to immigration 
rules. We are working on that process, and it is all part of our working towards a 
position in which we can ratify the Council of Europe convention. 

The Government will ratify that convention—there is absolutely no doubt 
about that—and that will be supported by everybody in our Parliament. The 
debatable point is this: do we ratify the convention prior to knowing that all the 
processes and procedures are in place, such as the national referral mechanism that 
we need, or do we put those procedures in place in order to ratify the convention? 
We want to complete the process of ratification as quickly as possible. Some people 
say that if we were to ratify, we would put those procedures in place more quickly. 
There is no difference between all of us in trying to achieve the process of 
ratification.” 
Vernon Coaker, Commons Public Bill Committee, Thirteenth Sitting, 
27/11/2007, Col. 563 
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APPENDIX 
 

Practice direction Hansard extracts 
 

The following practice direction was issued by the Lord Chief Justice  
on December 20. 1994 [1995] 1 WLR 192; [1995] 1 All ER 234 
 
17A–69/1 1. Authority – The Practice Direction was issued with the concurrence of the Lord Chancellor by 

the Lord Chief Justice, the Master of the Rolls, the President of the Family Division and the Vice-
Chancellor. It applied throughout the Supreme Court, including the crown court and the county 
courts. 

17A–69/2 2. Application – The Practice Direction concerned both final and interlocutory hearings in which 
any party intended to refer to the reports of parliamentary proceedings as reported in the official 
reports of either House of Parliament, Hansard. No other report of parliamentary proceedings was 
to be cited. 

17A–69/3 3. Documents to be served – Any party intending to refer to any extract from Hansard in support 
of any such argument as was permitted by the decisions in Pepper v. Hart [1993] A.C. 593; [1992] 
3 W.L.R. 1032, and Pickstone v. Freemans plc [1989] A.C. 66; [1988] 3 C.M.L.R. 221, HL., or 
otherwise, must unless the judge otherwise directed, serve upon all other parties and the court 
copies of any such extract together with a brief summary of the argument intended to be based 
upon such report. 

17A–69/4 4. Time for service – Unless the judge otherwise directed, service upon other parties to the 
proceedings and the court of the extract and summary of arguments referred to in paragraph 3 
was to be effected not less than five clear working days before the first day of the hearing. That 
applied whether or not there was a fixed date. Solicitors had to keep themselves informed as to 
the state of the lists where no fixed date had been given. 

17A–69/5 5. Methods of service – A service on the court was to be effected in accordance with Order 65, 
rule 5 of the Rules of the Supreme Court appropriately addressed as the circumstances might 
demand to: 

 (i) In the Court of Appeal, Civil Division, three copies to the Registrar, Room E325, Royal Courts of 
Justice, Strand, London WC2A 2LL; 

 (ii) In the Court of Appeal, Criminal Division, three copies to the Registrar of Criminal Appeals, Room 
C212, Royal Courts of Justice; 

 (iii) In the Crown Office list, two copies to the Head of the Crown Office, Room C312, Royal Courts of 
Justice; 

 (iv) In the Queen’s Bench Division in cases to be heard in London, the Clerk of the Lists, Room W16, 
Royal Courts of Justice. In the Queen’s Bench Division cases to be heard out of London, the chief 
clerk of the relevant district registry; 

 (v) In the Chancery Division in cases to be heard in London, the Clerk of the Lists, Room TM 8.13, 
Thomas More Building, Royal Courts of Justice. In the Chancery Division in cases to be heard out 
of London, the chief clerk of the relevant district registry; 

 (vi) In the Family Division in cases to be heard in London, the Clerk of the Rules, Room WC4, Royal 
Courts of Justice. In cases to be heard out of London, the chief clerk of the relevant district 
registry; 

 (vii) In the Principal Registry of the Family Division, the assistant secretary, Somerset House, London 
SW1R 1LP; 

 (viii) In the crown court, the chief clerk of the relevant crown court centre; 
 (ix) In the county court, the chief clerk of the relevant county court. 

N.B. Service upon other parties was to be effected in accordance with Order 65, rule 5 of the 
Rules of the Supreme Court, or otherwise as might be agreed between the parties. 

17A–69/6 6. Failure to serve – If any party failed to comply with this Practice Direction the court might make 
such order, relating to costs and otherwise, as was in all the circumstances appropriate. 

 


