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Foreword

This selection of statements from the debates during the passage through Parliament of the Asylum and Immigration (Treatment of Claimants, etc) Act 2004 is aimed at immigration practitioners and campaigners. It is hoped that ministerial statements which are sufficiently clear may assist in clarifying the law in certain circumstances following the doctrine in Pepper (Inspector of Taxes) v Hart [1993] AC 593. In other instances the explanation of government policy and intention may be of use in negotiations with the Home Office. 

The statements need to be read in close conjunction with the provisions of the Act and the explanatory notes published with the Bill. The statements have been grouped under the sections of the Act to which they refer. References to the equivalent clauses in the Bill do not generally have the same number as the section of the Act, because the order and content of the Bill changed radically during its passage.

The choice of passages is inevitably subjective. I have tried to avoid the repetition and obscurity of some of the debate, and to focus on the most coherent and succinct comments where possible. Generally the selections are restricted to statements which relate directly to the legislation. In places I have also selected comments which relate to broader issues than the clauses in the Bill – for example views on legal aid lawyers. These may be of general interest to practitioners, or useful in future lobbying. 

Immigration practitioners have to live with what is effectively a rolling program of legislative change. Recent experience is of major primary legislation every two years or so. Scarcely have the provisions of the 2004 Act been introduced when a new Bill is published. The pace of change imposes limitations on the parliamentary scrutiny of the legislation. Many provisions are introduced during the passage of a bill through Parliament. Of the 50 sections in the 2004 Act, only 28 were clauses in the Bill published only 8 months earlier.  In part as a consequence many clauses did not receive time for full debate. Some of the less politically contentious provisions received no debate at all. Furthermore, the provisions for reform of immigration appeals were rewritten in the Lords and missed close scrutiny in the Commons. The uneven spread of debate is reflected by the paucity of the material in these excerpts in places. 

The original proposals on reform of the appeals system purported to oust the supervisory jurisdiction of the courts. During early stages of the passage of the Bill through parliament this provision seized most attention. The government seemed barely to have considered the constitutional implications of their proposals, and it attracted vociferous opposition from an unlikely alliance including civil liberties campaigners, opposition and rebel Labour MPs and some of the most senior judges in the land. It dominated debates during passage through the House of Commons; with the inevitable consequence that scrutiny of other provisions suffered. In the end the ouster clause was dramatically withdrawn at Second Reading in the House of Lords when it became clear that even Lord Irving, Tony Blair’s mentor and recent Lord Chancellor, intended to speak against the measure. After several weeks of hurried judicial consultations it was replaced by the provisions that aimed to filter ‘unmeritorious’ cases reaching the High Court through conditional fee legal aid arrangements. At the same time, the government added 13 completely new clauses, and the Bill was recommitted to the Lords. Although less contentious than an ouster, the amended ‘unification of appeals’ clause still attracted opposition in the Lords and the exact wording was only agreed a few days prior to royal assent, without significant opportunity for debate. 

Those promoting the Bill in committee and debate in the House of Commons were Home Secretary the Rt Hon. David Blunkett MP, assisted by his Minister for Citizenship And Immigration. The latter was Beverley Hughes MP during standing committee and all stages up to report, but was Des Browne MP by the time the Bill returned from the Lords.  David Lammy MP, the Parliamentary Under-Secretary of State for Constitutional Affairs promoted the appeals and legal aid provisions both in committee and in debate on the floor the Commons. In the Lords the governments case was put by Baroness Scotland of Asthal, Minister of State at the Home Office, and Lord Filkin, Parliamentary Under-Secretary of State for the Home Department assisted by Rt Hon Lord Rooker and Lord Bassam of Brighton. The Lord Chancellor the Lord Falconer of Thoroton, spoke on issues of constitutional importance and public funding.

My thanks go to all those at ILPA who have helped with the production of this publication, in particular Susan Rowlands, Elizabeth White, Kit Eves and Helen Williams. I also would like to take the opportunity to thank all the ILPA members and others who helped with lobbying on the Bill – including Syd Bolton, Judith Farbey, Nadine Finch, Alison Harvey, Mark Henderson, Margaret Phelan, Nicola Rogers, and Rick Scannell and Sue Shutter.

Martin Penrose

Timetable and Progression through Parliament

27 Oct 2003
Ministers write to key stakeholders on proposals for asylum reform

27 Nov 2003

The Bill is introduced to House of Commons

17 Dec 2003 

Second Reading in the House of Commons

8 Jan 2004

Standing committee: sessions 1 & 2 (clauses 1-2)
13 Jan 2004

Standing committee: sessions 3 & 4 (clauses 2-7)
15 Jan 2004

Standing committee: sessions 5 & 6 (clauses 7-9)
20 Jan 2004

Standing committee: sessions 7 & 8 (clause 10)
22 Jan 2004

Standing committee: sessions 9 & 10 (clauses 11-28)
27 Jan 2004

Standing committee: sessions 11 & 12 (new clauses)

1 March 2004
Report and Third Reading in the House of Commons. 
3 March 2004
Bill introduced to the House of Lords. 

15 March 2004 
House of Lords Second Reading. 

5 April 2004 

Lords Committee: session 1 (clause 1-8) 
26 April 2004

Lords Committee: session 2 (clauses 9-12)
27 April 2004

Lords Committee: session 3 (clauses 13-35)
4 May 2004

Lords Committee: session 4 (clause 14)
18 May 2004

Lords Report stage: session 1 (all clauses except 

unification of appeals) 
7 June 2004

Lords Report stage: session 2 (unification of appeals)
15 June 2004
Lords Committee on Recommitment

28 June 2004
Lords Report on Recommitment

6 July 2004

Lords Third Reading
12 July 2004

Commons Consideration of Lords Amendments

14 July 2004

Lords Consideration of Commons Amendments 

20 July 2004

Further Commons Consideration of Lords Amendments 

22 July 2004

The Bill achieved Royal Assent on.

Reports of Parliamentary Committees on the Bill.

The Home Affairs Committee reported on the Bill on 16 December 2003

The Joint Committee on Human Rights published four reports on the Bill - on 26 January 2004, 10 February 2004, 4 June 2004 and the 5 July 2004.
The Delegated Powers and Regulatory Reform Committee published three reports - on 25 March 2004, 5 May 2004 and 17 June 2004.

SECTION 1
Assisting unlawful immigration

	Beverley Hughes MP, 
HC standing cttee 08.01.04 col 11
	The clause is a technical amendment designed to include Norway and Iceland as Schengen signatories, and any new Schengen signatories in the future, under the provision in section 25 of the Immigration Act 1971. Section 25 creates an offence of facilitating the commission of a breach of immigration law. Immigration law means a law that has effect in a member state and that controls entitlement to enter, transit or be in the state.

	Mr Heath
HL standing cttee 08.01.04 col 11
	Will the Minister confirm that the clause is needed solely because of an omission or oversight in the Nationality, Immigration and Asylum Act 2002?

	Beverley Hughes MP, 
HL standing cttee 08.01.04 col 11
	Yes, it corrects an omission so that countries can be included that cannot formally be designated as member states but that none the less are Schengen signatories


SECTION 2
Entering the UK without a passport

General intention and decision to prosecute 

	Beverley Hughes
HC cttee 08.01.04 col 22
	Our intention is to be able as a result of this clause to prosecute people who deliberately destroy or dispose of their documents between embarkation and claiming asylum in this country. It is absolutely not our intention to try to prosecute people where we believe that they never had documents in the first place or that they have not destroyed documents, whether false or not.

[…] On most occasions, there is no problem when people turn up in the country with no documents and we cannot establish that they ever had any: we shall not prosecute in such circumstances. However, we have.

	Beverley Hughes
HC cttee 08.01.04 col 23
	been working for some time on intelligence that tells us that there are certain groups of people—sometimes groups that have already been granted refugee status in another EU country—who come into the UK with bona fide section 51 documents, turn up at Croydon to claim asylum and say that they have no documents. That is organised, sophisticated activity. 

We are taking clear action against such groups of people, where we have the intelligence. We fingerprint them when they claim and try to match those fingerprints where other EU countries have fingerprint records, to enable us to return those people. Because some people will have been given refugee status before other EU countries started to fingerprint, we cannot, in many instances, make that match. That is one example of a category of people whom it would be right to prosecute under this offence. We must send a strong message, both to organised criminals and ordinary people, that they cannot abuse the system in that way.

	Beverley Hughes
HC cttee 08.01.04 col 24
	The clause provides for a defence, which is that the claimant has a reasonable excuse for being unable to present a document. Clearly, never having had a document would be a reasonable excuse. Placing the onus on the authorities here to establish the veracity of the detail of people's histories in countries far from this one would be unreasonable and make it very difficult to bring any kind of prosecution. 

I hope that hon. Members are assured as to the policy intention and have understood that there are categories of people outside those who arrive by plane to whom we want the clause to apply.

	Beverley Hughes
HC cttee 08.01.04 col 34
	If the official is given an explanation why the person does not have a passport—for example, ''It is 100 miles away; I can get it to you in two days,'' it is questionable whether the official can reasonably suspect that an offence has been committed. In those circumstances, we would expect that if the immigration officer believed that person—there would be an issue of credibility—they would have the power not to arrest that person, and to allow them leeway and more time to produce the document. We have to allow officials the discretion to make such reasonable judgments on the basis of whether the facts given by a person add up to a coherent explanation, which it would be reasonable for the officer to believe, and thus allow the person more time to present the document.

[…l in circumstances in which it is clear that someone is not trying to frustrate or deceive immigration control, and has given a reasonable explanation that the officer finds credible, an arrest is not required…

	Beverley Hughes
HC cttee 08.01.04 col 44
	I shall make some specific points, but it is important at the outset to go back to the intention of the clause, which we discussed this morning: it is to catch those who deliberately destroy the documents that they used for embarkation to the UK in the first place. It is not to catch the people who may be able to arrive here without the passport or other documentation that enables them to travel but perhaps with some evidence of experiences testifying to their claim to be refugees and in need of asylum. The clause is not to catch those people; it is precisely to catch people who we believe have deliberately destroyed their documents. 

[…] I made it clear to hon. Members that as well as trying to change people's behaviour so that they do not destroy documents, one of the main purposes of the proposal is to ensure that, at the point of claim, by avoiding the destruction of documents, as far as possible we can identify a person and establish their nationality with a high level of credibility. Thus we can do what hon. Members on both sides of the Committee want: return more people whose claims fail. That would be very difficult if we accepted at the outset of the process a document that the very countries from which those people came would not accept as sufficient proof of nationality.



	Beverley Hughes
HC cttee 08.01.04 col 50/51
	[…] [A person who cannot get a genuine passport,] who arrives with a false passport, does not destroy it and produces it at immigration control would not be caught by the [section 2 offence] 

[…] That person would have a reasonable excuse for not having a valid passport in the first place.

	Beverley Hughes
HC cttee 08.01.04 col 54
	[…] it is not our intention to penalise people who began their journeys without passports and where it would be a reasonable excuse for them to show that they did not begin their journey with a document. The test of whether to proceed along the lines of arrest and possible charging will be, ''Could this person have begun their journey with a passport—would they have had to have done so?'' If the answer to that is no, we do not intend to use the power in this clause. If the answer is yes and they then present without documents, that is the group for whom clause 2 has specifically been designed. Somebody who has not had a passport for five years or less prior to the journey would have a reasonable excuse

	Beverley Hughes
HC cttee 08.01.04 col 56
	If a person were undocumented, there would be no arrest if it were clear that there would be a reasonable defence, for example, if they have never been documented, if they could bring a passport in one or two days […] of if the circumstances arising from their not appearing with a passport that day are credible.

	Beverley Hughes
HC cttee 08.01.04 col 63
	I say it again, unreservedly, that our intention is only to prosecute people who deliberately destroy documents.

[…] One of the consequences of being able to change people's behaviour and ensure that they do not destroy their documents—as well as breaking the power of facilitators—is that we will be more able to determine where somebody has come from, the route they have travelled, and their identity and nationality. That is crucial in being able to remove people. There are many people whom we want to remove. We are talking very actively with a number of countries that will not accept their people back unless we can establish nationality. Some countries, China in particular, are not happy with the nationality alone, and want to know the identity of the person and where they come from in the country.

	Beverley Hughes
HC cttee 08.01.04 col 75
	As I said earlier, the point about the offence in clause 2 is to try to change people's behaviour, to try to break the power of facilitators and agents who exploit—and it is an exploitation—many thousands of people, take money from them and tell them that, if they get them into the UK, they can stay here. We have to challenge both those issues. We have to try to change the behaviour of people who destroy their documents. In so doing, I hope that we can begin to break the power of the facilitators who control so much of this traffic.


Prosecution of children 

	Beverley Hughes
HC cttee 08.01.04 col 15
	There is a well accepted principle that, if an adult and child are together and an offence is committed, in most circumstances, the adult would be subject to the law. However, we believe that the framework of the law should include the potential to prosecute an older young person who enters the country alone and deliberately destroys their documents.

[…] I accept that some individuals, particularly younger children, will be more likely to follow the instructions of facilitators. Because of their vulnerability they should not when they act in that way, be caught by the clause. It is not our intention that vulnerable people and, in particular, younger children should be convicted of the offence in question.

[…] The prosecution would need to take into account the circumstances of the case – the alleged age and what is established to be the child’s age – in determining whether to bring a prosecution. Guidelines will be needed and they will be defined with reference to the police, the immigration service and the Crown Prosecution Service. They will attend carefully to issues relating to the prosecution of children.

The Committee cannot, even in the Bill, establish in any a priori way the age thresholds. That must be done in relation to the circumstances of the case. I gave the example of a 17-year-old who, it was felt, had knowingly and deliberately disposed of or destroyed their documents. We need the option to consider a prosecution in those circumstances […]

	Beverley Hughes 
HC Report 01.03.04 
col 620
	[.....] I do not want to exclude children specifically from the Bill because that would provide a perverse incentive for people to declare themselves to be under 18. I can assure him—we had this discussion in Committee—that the guidance published for the authorities will make particular reference to that point.


Duress 

	Beverley Hughes
HC standing cttee 08.01.04 col 591
	I agree entirely that where a person destroys a document because they are under duress, they should not and will not be guilty of an offence. That is already the case. Acting under duress is materially different from following instructions or advice, so we consider that someone genuinely acting under duress in destroying a document would not be excluded from relying on the reasonable excuse in subsection (5). Someone acting under duress would therefore not be guilty of that offence because destruction in those circumstances would be either for a reasonable cause or beyond their control.

	Baroness Scotland
HL cttee 05.04.04 col 1628
	As currently drafted, Clause 2 allows a person who relies on the destruction or disposal of their document as their reason for not being in possession of it to rely on the fact that they destroyed or disposed of it on the instructions of their agent or facilitator if it would be unreasonable to expect them to have done otherwise. We believe that this will cover those exceptional circumstances where a refugee or any other applicant may be so vulnerable and so dependent upon their facilitator for ensuring their safe flight from persecution in their country that they may innocently agree to destroy or dispose of their passport at their behest.

	Baroness Scotland 
HL cttee 05.04.04 col 1607
	We recognise that there are concerns about those who inadvertently travel to the United Kingdom on a slightly out-of-date passport, which is spotted only on their arrival here. Let me assure the Committee that in cases of a genuine oversight, we will not prosecute someone under this offence […].
[…] the person who arrives in the United Kingdom with a recently expired passport and who was able to board the plane with it would have a reasonable excuse for not having a valid passport on arrival.
[…] the offence is designed to catch those who have a passport or similar document when beginning their journey to the United Kingdom but do not have it when presenting themselves to IND authorities and have no reasonable excuse for not having it.



Definition of Immigration Document 

	Beverley Hughes
HC cttee 08.01.04 col 46
	[…] the intention behind the clause is to be able successfully to prosecute people who deliberately destroy documents that we know that they had on embarkation. Someone getting on a plane, a sea ferry or Eurostar would not be able to embark on those methods of transport unless they had a valid travel document. For most of the citizens that we are discussing, that would not normally be some form of identity card. It would be a passport, or a document equivalent to a passport. 
For those reasons, the clause as drafted rightly specifies immigration documents to a high standard. We can be sure that people had a document at the point at which they got on, for example, a plane. They could not get on a plane with some other form of identification, such as a birth certificate. They would have to have a passport or a document that satisfied the requirements in subsection (10)(b). To widen the scope of the clause to other documents would not only frustrate its intention but muddy the waters as to whom we are intending to prosecute with the offence.


Numbers of prosecutions 

	Beverley Hughes
HC cttee 13.01.04 
col 99/100
	We are discussing 40,000 people claiming asylum, of whom 25 to 30 per cent. make their claim at ports. We need to be careful when we talk about claims and total numbers of people because some claimants have dependants, but between 60 and 70 per cent. of claimants at ports who have arrived on a plane, ship or the Eurostar say that they have no documents. The calculation is clear: on current figures, between 10,000 and 12,000 people could be prosecuted unless they had a reasonable excuse for not having their documents, which is provided for in the clause. However, it is clear that there will not be that many prosecutions. As I have said, the Crown Prosecution Service will apply its usual tests of the chance of success and whether a prosecution is in the public interest when deciding whether to prosecute. As with any other offence or behaviour on which authorities have to decide whether to proceed to charge and prosecution, the authorities will make their decisions based on the cases that come before them.


Publicity 

	Beverley Hughes
HC cttee 13.01.04 col 101
	We intend to publicise widely—on carriers, in host communities, and so on—the possibility of being charged and prosecuted for destroying and disposing of documents.

	Beverley Hughes
HC cttee 13.01.04 col 102
	Clearly, we would want to be selective and targeted about the flights involved. It would be a waste of resources to put the information that I am talking about on flights from which people rarely arrive undocumented and claiming asylum.


Publicity 

	Baroness Scotland
HL cttee 05.04.04 
col 1629
	We shall make efforts to ensure that people are aware, both before embarking for the United Kingdom and before reaching immigration control in the United Kingdom, that not having a document when or if they seek leave to enter or claim asylum is a criminal offence.


Prosecution of refugees: Article 31 of the 1951 Convention and s.31 of the 2002 Act

	Beverley Hughes
HC cttee 13.01.04 
col 116/117
	The hon. Gentleman said that the amendment would allow for the possible resolution of the asylum claim, and I agree in so far that there will be cases in which it is preferable to have the asylum claim resolved before the case goes to prosecution or a decision on whether to prosecute is made. However, it is not correct to frame an amendment that would constrain the system by providing for the order of process that he outlined to be followed in every case. It would be enshrined in legislation that an asylum claim must always be determined before any prosecution could proceed. It would not be right to make such a categorical provision about the order in which prosecutions are mounted and immigration applications are determined. 
As I said, there may be some cases in which a decision on the asylum claim—that is largely what we are talking about—has a bearing on whether it is in the public interest to bring a prosecution. I accept the logic of that argument, because there will be such cases. However, on some occasions we would want to know the outcome of criminal proceedings before deciding an immigration claim. Prosecution might provide for the refusal of the claim on the grounds of character or conduct. If someone were given the maximum sentence, it might bring them within the province of section 72 of the Nationality, Immigration and Asylum Act 2002. […]

	Beverley Hughes
HC cttee 13.01.04 
col 119
	Because of the way in which the offence would be operationalised, I do not believe that the exclusion of a section 31 defence would impact negatively on people who may liable to prosecution because they have disposed of or destroyed documents. Similarly, a person forced to flee their country with forged papers and who presents those papers to an immigration officer will not be liable to prosecution and would not be dependent on a section 31 defence. The behaviour that we intend clause 2 to catch is the destruction or disposal of a document by someone who had it when they began their journey. In such cases, the person would have had a passport when they left the country in which they feared prosecution, and a good reason could rarely be provided for dispensing with their passport after they left that country. If they have a good reason, the reasonable explanation defence that is already in clause 2 will protect them. We believe that the reasonable explanation defence in clause 2 is equivalent to the ''good cause'' demanded in section 31 of the 1999 Act.
I agree with comments made earlier when we strayed on to the issue that section 31 of the 1999 Act and article 31 of the convention are very important. I am fully aware of our obligations under those provisions. I am clear in my mind that the clause is satisfactory in that respect and that the linkage between ''reasonable explanation'' and ''good cause'' is a firm one.

	Beverley Hughes
HC report 01.03.04 
col 619
	In Committee, I said that the reasonable excuse contained in clause 2 provided for the protection offered under article 31, but I understood that that was an important issue, so I undertook to consider the way in which the defence, as set out in clause 2, would operate to ensure that it did not have the unintended effect of penalising any refugee who was protected by article 31. 
In particular, we have looked at subsection (5)(b), which rules out as a reasonable excuse three situations in which a person has deliberately destroyed or disposed of documents. We have concluded that the first two situations require no amendment, as there can never be a justifiable reason for a person to dispose of a passport to delay the handling of their claim or to enhance its chances of success. The third situation is where a person disposes of a passport at the behest of an agent or facilitator. In the great majority of cases, disposing of a passport for that reason is unacceptable, and it is important that clause 2 sends out the clear message that that is so. […]

	Beverley Hughes
HC report 01.03.04 
col 620/621
	In the great majority of cases, as I have said, disposing of a passport, even at the behest of an agent or facilitator is unacceptable, but I accept that there may be rare cases in which refugees are so vulnerable, possibly traumatised and dependent on the facilitator for ensuring safe flight from persecution in their country that it would be unreasonable to expect them to ignore the facilitator's instructions. In those rare cases, refugees could argue that they had good cause for no longer having their passport, thus meriting the protection of article 31 of the convention.
Government amendment No. 34 will modify subsection (5)(b)(iii), so that disposal on the advice or instruction of a facilitator is unacceptable, 
"unless in the circumstances of the case it is unreasonable to expect non-compliance with the instructions or advice." 
We have introduced the amendment primarily with refugees in mind, but Members will notice that we have not limited it to such persons. We have done so to ensure that we cater for the rare situation in which particularly vulnerable people can satisfy us that, despite their not being refugees, they still could not be expected to ignore instructions from their agent. I expect that exception to be relevant in only a very limited number of cases, but it is nevertheless important to have that safeguard in order to ensure that we comply with our obligations under the refugee convention and to cater for other exceptional cases.
Clause 2, as amended, has two safeguards that ensure that the offence is not inconsistent with a proper interpretation of the protection afforded to certain refugees under article 31. The first is the "reasonable excuse" defence, which would cover situations in which persons had no document when they began their journey. Secondly, subsection (5)(b)(iii), as amended, makes allowances for those rare situations in which a person's actions in deliberately destroying the document might be considered a reasonable cause for the purposes of article 31. I therefore believe that the amendment tabled to provide for article 31 is not necessary. In some respects, it does not go as far as my amendment, because, in rare situations, the latter can cover the actions of non-refugees who are nevertheless particularly vulnerable.

	Baroness Scotland
HL Ctte 05.04.04 col 1629
	Clause 2 is not there to prosecute those who arrive without documents and can show good reason for not having them. […] Not having a document at the start of your journey would qualify as a good reason. So a refugee forced to flee their country without papers would not be caught by Clause 2. 
The behaviour that the offence in Clause 2 is designed to criminalise is the destruction or disposal of a document which a person had when they began their journey. We do not think that a person should be automatically protected against prosecution or conviction for such behaviour when they are a refugee who can show that they meet the other requirements of Section 31. In such cases, the person will have had a passport when he left the country where he feared persecution. Having left that country, there is no reason why he would need to destroy or dispose of his passport. 
[…] two safeguards exist to ensure that the offence provided for by Clause 2 is consistent with Article 31 of the 1951 convention. First, we believe that, for the most part, a person who can establish that he never had a document will be able to demonstrate that he has a reasonable excuse for not being in possession of one. 
Secondly […] [subsection] (7)(b)(iii) […] makes allowances for the exceptional situations where it may be reasonable for a person to follow his facilitator's instructions to destroy or dispose of his document; for example, where a refugee is so vulnerable and so dependent upon his facilitator for ensuring his safe flight from persecution in his country that he may innocently agree to dispose of his passport at the behest of his facilitator.

	Baroness Scotland
HL Ctte 05.04.04 col 1630
	The noble Lord, Lord Avebury, also asked about data. We do not have the data, broken down by nationality, relating to the percentage of applicants arriving undocumented. However, overall, more than half of asylum applicants—perhaps as many as 70 to 80 per cent—arrive without documents. Therefore, this is a widespread problem which needs to be addressed. It does not follow that if a high percentage of certain nationalities arrive undocumented, asylum seekers cannot obtain documents. It could mean that they are destroying family documents en route to the United Kingdom. We think that that issue is appropriately and proportionately addressed in the new arrangements that we now have. 
As I made clear, Clause 2 is phrased so that it will catch only those who seek unreasonably to flout the rules and take advantage of them so that they can make unmerited claims. It is not there to catch the innocent or the unwary.

	Baroness Scotland
HL Ctte 05.04.04 col 1641/1642
	The noble Lord, Lord Avebury, raised concerns about the CPS, the police, and the Immigration Service. They do have guidelines on how to take account of Section 31 defence in the prosecution of relevant offences. We are not aware of any examples of inappropriate prosecutions where the possible relevance of Section 31 has come up…...We have been in discussion with the Immigration Law Practitioners' Association, among others, on the Section 31 guidelines. We will review these as necessary as we develop guidelines on Clause 2 […]. We believe that guidance will be appropriate. That guidance will be forthcoming; we simply do not think that it is necessary to put it in a statutory form.

	Lord Bassam
HL Report 18.05.04 
col 662
	The published asylum policy instructions on Section 31 are followed by the Immigration Service in deciding whether to pass cases to the CPS for possible prosecution. … the CPS has its own guidance on Section 31 and it is being updated. It is not felt that an overarching protocol on Section 31 is right, appropriate or required in the circumstances, and that the existence of instructions and guidance available to the various agencies is sufficient.


Exclusion for criminal conviction under s72 NIAA 2002

	Beverley Hughes
HC cttee 13.01.04 
col 103
	[…] if a person received a maximum penalty of two years under section 72 […] of the Nationality, Immigration and Asylum Act 2002, it would have to be taken into consideration in assessing an asylum claim. Theoretically, that is true: if someone got the maximum sentence, they would be liable under the provisions of that section. However, even then, if a person can show that, despite that, they are not a danger to the community, they will not be excluded from the provisions of the refugee convention.


The burden and standard of proof

	Baroness Scotland 
HL cttee 05.04.04 
col 1620
	The Government think that because of the circumstances that are peculiar to when this offence occurs and the extent of the problem of people arriving undocumented, we are fully justified in taking this approach. It is also the reason why we have a reverse burden of proof—although that is on the balance of probability—for establishing the defence of a reasonable excuse […].
Where someone has a reasonable excuse for not having a document at a leave or asylum interview, the details of that excuse will usually be solely within the knowledge of that individual. […] it is not unreasonable to ask the defendant to prove on the balance of probability that it did occur.
We believe, therefore, that it is justifiable to require the defendant to prove this himself or herself. I am pleased that the Joint Committee on Human Rights agrees with the Government. The chair of the committee said: 
"In light of the Government's response, we accept in principle that it can be regarded as justifiable to place the burden on the defendant of proving that he or she is entitled to the benefit of the excuse". 
The extent of the problem of people destroying their documents should not be underestimated. The majority of people who claim asylum do not have documents on arrival. That slows consideration of their claims and if they are refused can delay or prevent removal. We need an offence which deters people from destroying their documents and it must have the necessary teeth to achieve that goal.


Training of immigration officers in offences

	Baroness Scotland
HL cttee 05.04.04 
col 1649/1650
	[…] I share the belief […] that it is essential that those charged with arresting suspects and pursuing prosecutions are properly trained and provided with the necessary skills to operate effectively. 
Only immigration officers who have undertaken a comprehensive training course, which includes training on the provisions of the PACE codes of practice, are allowed to exercise the powers of arrest contained in the Immigration Act 1971 […].
In addition, immigration officers who are engaged in criminal investigation teams undertake a three-week training course in investigative skills. That course, which is provided by the IND College, includes an element on preparing cases and working with the Crown Prosecution Service and it teaches staff how to proceed with a case from the arrest to the appearance in court. 
We are satisfied that that training is adequate and gives staff the necessary skills to mount successful prosecutions […].


CLAUSE 3 
Immigration documents

Forgery 

	Beverley Hughes
HC cttee 13.01.04 col 141
	The amendments are largely technical and result from insertions into the Forgery and Counterfeiting Act 1981 made by the Crime (International Co-operation) Act 2003. Proposed new section 5(11) of the 1981 Act is necessary in order to include in the definition of immigration documents cards that are issued on request to persons such as European Community nationals to confirm their rights in respect of entry to or residence in the United Kingdom under the Community treaties. The current definition of immigration documents does not include the cards, as they are not issued to people who require leave to enter or remain in the United Kingdom. It is essential that we ensure the security of all the documents issued by the immigration and nationality directorate, because of the rights that they confer and their potential value to forgers.


SECTION 4
Trafficking people for exploitation

	Baroness Scotland
HL Cttee 05.04.04
col 1646
	I understand that. Let me make it clear that a child will not have to know that they are being requested or induced to do something for an offence to be committed. As long as there is an inducement or request, that is sufficient. The whole point of the vulnerability provision is that children and those who are ill can be manipulated and induced without being conscious that that is being done to them. So it is not their understanding but whether there is an inducement or a request that is sufficient which would have to be proved. We think that a child in that situation would be capable of getting the protection from subsection (4)(d) and that there is not, therefore, a lacuna, which needs to be addressed or filled by this amendment.

	Baroness Scotland
HL Cttee 05.04.04
col 1647
	On "inducement"—one could almost say, "caused to undertake"—there are a number of physical things one could do to ensure that a child complies with what one wants them to do. It would be perfectly capable of bringing that behaviour within, if not a verbal request, an inducement to undertake any activities. By the situation in which one places children, one can make them do all sorts of things which are outwith their control. We believe that these activities would and should be caught. I am very conscious of the Pepper v Hart basis on which I say that.

	Baroness Scotland
HL Cttee 05.04.04
col 1663
	[…] We remain absolutely committed to combating and preventing all forms of human trafficking and to providing appropriate support to the victims of such abuse […].
The noble Lord, Lord Hylton, raised the issue of what guidance was given to staff in relation to trafficking. We have a trafficking toolkit that is available to all staff, especially immigration officers, to help them to identify victims of trafficking. The Committee will know that training is provided, but I cannot stand here and guarantee that absolutely every single immigration officer to whom we have given proper training and the toolkit will use it appropriately on each and every occasion. I wish that I had the power to do so. All I can tell the Committee is that we will use our best endeavours to ensure that appropriate training and advice and the toolkit are made available for use. Whether immigration officers follow instruction seems very much to be a matter for themselves.

	Lord Bassam of Brighton
HL report 18.05.04
col 666
	With regard to Clause 4, we are all determined to ensure that we criminalise all instances of trafficking that should properly be criminalised, including those set out in the protocol to the United Nations Convention against Transnational Organised Crime, which deals with trafficking. In that respect, subsection (4) is crucial, in that it sets out the circumstances in which a person is exploited for the purposes of the offence.

	Lord Bassam of Brighton
HL report 18.05.04
col 667
	The sort of scenario that the amendments appear to envisage was well described by the noble Baroness. It is when the parents of a child are requested, induced or forced to give up their child and that child is then brought to the United Kingdom with the intention that he should be exploited. As I have explained, the key to the offences in Clause 4 is the intention of the accused to exploit his victim. In a case such as this, Clause 4 as currently drafted would capture the behaviour of the accused. That is the case because the accused has arranged or facilitated the arrival in the United Kingdom of the child and has done so with the intention that he will exploit the child. The fact that an inducement, request or threat may have been made to the child's parents certainly does not prevent the clause from operating to catch the behaviour of the accused.
If the amendments were accepted, the offences would be focusing not on the exploitation of the child but on the initial request, inducement or threat made to the parents of the child. While making such a request, inducement or threat may be considered morally repugnant behaviour, and may constitute an offence in the country where it takes place, we do not consider that it is strictly relevant to the question whether the child is in fact exploited. In this respect, one must take care not to confuse the initial request, inducement or threat made to the parents—which, as stated, we do not consider to be strictly relevant to the question of whether the child is in fact exploited—with any subsequent request or inducement which may be made to the child himself, which may be relevant to the issue of whether the child is exploited, if subsection (4)(d) is relied on. The issue of force, threats or deception or of a request or inducement in subsections (4)(c) and (d) respectively is simply a means of determining when a person is exploited.


SECTION 6
Employment

	The Lord Bassam 
of Brighton,
HL report 18.05.04 col 669
	The effect of our amendments would be to allow for increased fines to be imposed on those who employ illegal workers in the most serious of cases. The purpose is to send a powerful deterrent message to unscrupulous employers who use illegal workers, and to mark our strong disapproval of the practice. These government amendments relate to Section 8 of the Asylum and Immigration Act 1996, which is the main statutory control on illegal working. Section 8 makes it an offence to employ a person subject to immigration control if that person has not been granted leave to enter or remain, or if that person's leave is not valid and subsisting or is subject to a condition precluding him from taking up the employment. The offence is currently triable summarily only and the current maximum penalty is a fine of £5,000 in respect of each person employed illegally. 
The proposed amendment would make the Section 8 offence triable either way, which is to say on indictment as well as summarily. The maximum fine on summary conviction would remain £5,000, but in the more serious cases the Immigration Service would be able to pursue a prosecution in the Crown Court, where there is no limit on the level of fine that can be imposed following conviction on indictment. 
The amendment also makes a consequential change to the time limit for prosecutions that can be brought under Section 8. The amendment reflects the general legal principle that offences that are triable either way may be prosecuted at any time. This aspect of the amendment would not, however, result in any change to our enforcement practice and we would not expect employers to retain employee records for longer than three years.

	The Lord Bassam 
of Brighton,
HL report 18.05.04 col 673
	[The] purpose of the amendment is to provide us with the flexibility to pursue the most serious cases in the Crown Courts, where there is no limit to the level of fines that can be imposed. While the existing penalty is likely to be adequate in most cases, we know from recent successful criminal investigations that the trade in illegal working can be big business and, as I said earlier, has links to organised crime. For example, in March this year, six individuals based in Cambridgeshire were found guilty of money laundering and using false documents and immigration stamps to provide illegal workers to farms and factories. In a separate trial, two people from Norfolk were found guilty of facilitation, fraud and forgery offences in connection with the supply of illegal workers. 
As I said earlier, we believe that the proposed penalty increase for Section 8 is necessary to provide a firmer deterrent for those tempted by the profits to be made from illegal labour. However, it must be regarded in the context of a wider programme of measures, including greater enforcement activity, more secure document checks by employers, and the use of the proceeds of crime machinery to attack the profits of illegal working. Of course, we will also consider bringing more serious criminal charges against individuals where appropriate.
[…] The noble Baroness asked about the level of resources. In April 2002, there were approximately 1,677 staff involved in in-country enforcement activity nationally. By November 2003, the figure had risen to 2,463. That figure includes operational and case work staff. In 2003, the Immigration Service reported carrying out 446 illegal working enforcement operations, compared with just 301 in 2002. Therefore, we have stepped up the level of activity and it is our intention that that vigorous effort should be maintained and surpassed. 
The noble Baroness asked about the number of prosecutions brought over the past three years. Over the past three years for which data are available, 2000–02, there were 17 prosecutions and six convictions. We have now strengthened the security of the document checks that employers must carry out on prospective employees to establish a defence under Section 8. The revised legislation will make it easier for compliant employers to avoid giving work to illegal workers presenting false.

	The Lord Bassam 
of Brighton,
HL report 18.05.04 col 674
	. […] documents, and easier for us to take action against non-compliant employers who deliberately use illegal workers[…]
The low conviction rate and level of fines are probably a consequence of a number of different factors. The Home Secretary is to write to the Sentencing Guidelines Council about the low fines imposed in recent cases, which greatly concern us. 
We have taken action to address the previous frailty of Section 8. As I said, it was very vulnerable to the use of forged documents by illegal workers, and it is important to remember that, in many cases, successful Immigration Service operations against illegal working depend very much on co-operation with, or information received from, employers. I fully acknowledge that dialogue with the Magistrates' Association on the matter is important, but we should use the recently enacted Sentencing Guidelines Council as a means of ensuring greater understanding of the seriousness of the offences and the way in which the Government approach them.


CLAUSE 8
Claimant’s credibility

	Baroness Scotland,
HL cttee 05.04.04 col 1683
	By listing various behaviours in primary legislation which must be taken into account when assessing the credibility of statements in support of an asylum or human rights claim, Clause 7 will give a higher profile to these issues and a framework for deciding authorities to use. But they are by no means a straitjacket. The fact that various behaviours must be taken into account does not mean that an asylum claim has to be refused where those behaviours are exhibited. […]
First, for several of the behaviours "reasonable explanation" proviso exists. Secondly, nothing in the clause—nothing in the clause—alters our obligations under the Refugee Convention or the ECHR.So, while we will look especially closely at the credibility of the substantive statements made in support of a claim by someone exhibiting the behaviours listed in Clause 7, if a deciding authority comes to the view that an applicant has nevertheless shown themselves to come within the scope of the Refugee Convention or the ECHR, leave will be granted accordingly. The clause will not force a deciding authority to give undue weight to any of the factors it lists; it will merely ensure that all these factors are considered in a systematic and transparent way.

	Baroness Scotland,
HL cttee 05.04.04 
col 1684
	We accept that there will be rare occasions where, for example, a traumatised person finds it difficult to give full answers to some questions on arrival. Clause 7 already caters for such situations by having a reasonable explanation defence built into subsection (3)(e). However, only the applicant can know the truth of their claim and associated matters—such as how they travelled to the United Kingdom—and therefore the general principle is that it is for the applicant to co-operate fully in establishing the truth. 
It is the Government's view that where a person refuses to co-operate with our procedures by not providing information which is requested in connection with their claim and which it is in their gift to provide, that is a clear demonstration of non-cooperation. It is therefore entirely right that such failure, unless justified—and I say this for emphasis—by a reasonable explanation, should be taken into account when assessing the credibility of a person's claim. In that light, I urge noble Lords not to pursue the amendment.

	Baroness Scotland,
HL cttee 05.04.04 
col 1685
	[…] Although [this clause] prescribes that certain behaviour is to be regarded as damaging to the claimant's credibility, it prescribes neither the extent to which credibility is to be regarded as damaged nor the weight to be given to an adverse credibility finding on any point. What it does is provide a framework for decision makers so that all the listed factors are considered in a systematic and transparent way that is consistent across all stages of the process. The person adjudicating the decision will be free to come to a just decision within the context of the circumstances they find. 
As the noble Lord, Lord Avebury will recall, having considered the Government's case on these matters, the Joint Committee on Human Rights, at paragraph 32 of its report, stated: 
"We accept that it is legitimate for the Government to adopt this position, and we underline that the deciding authorities should at all times be conscious, when applying clause 6, that a claimant whose credibility is deemed to be damaged could well be telling the truth none the less".
That is still open for the court to so find. This does not present an obligation for it to disregard everything that the claimant says. It merely asks the court to bear these factors in mind when exercising its discretion in coming to a properly informed judgment. We suggest that that is right and proper […].

	Baroness Scotland,
HL cttee 05.04.04 
col 1687
	When over a period of time people are sometimes able to give a full account of their story, reasonable excuse and explanation can be properly taken into account by adjudicators and decision makers.

	Baroness Scotland,
HL cttee 05.04.04 
col 1688 / 1689
	If someone were to disregard the clause, one would expect that he would have to say why. He could not simply disregard it. He would have to give the evidence which he took into account and which caused him to believe that the weight to be given to this inference was not such as to cause him to disbelieve or disregard the applicant and that there were other cogent reasons which caused him to come to that decision. I hope that the noble Lord will not misunderstand if I say that it would be wrong and improper simply to disregard these inferences without justifying the basis upon which that disregard was founded.

	Lord Bassam of Brighton,
HL report 18.05.04 
col 687
	subsection (3)(e), "failure without reasonable explanation to answer a question asked by a deciding authority", […] We accept that some claimants may have some cultural distance from the experience of responding to questions and that some claimants may find it painful to recount the details of their experience. Obviously, it depends very much on the circumstances. It is possible that the circumstances could provide a reasonable explanation for a claimant's earlier reluctance, or reticence, to provide a full story or to be entirely truthful. We fully understand the need for sensitive evaluation to take place—we see that as a requirement. However, only the applicant can know the truth of the claim, and therefore it is right that the general principle must be that it is for the applicant to co-operate fully to establish what the truth is. 
It is the Government's view that where a person refuses to co-operate with our procedures by not providing information that is requested in connection with his claim, and which it is in his gift to provide, that is a clear demonstration of non co-operation. It is only right that such failure—unless justified by a reasonable explanation—should be taken into account and an adverse inference be made when assessing the credibility of a person's claim. Of course, we would accept a reasonable explanation.
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	30. We therefore asked why the Government considered that clause 6(3) would be compatible with ECHR Article 13 in so far as the clause would require a deciding authority to infer that a person making a human rights claim, who has not taken advantage of a reasonable opportunity to make the human rights claim in a safe country, has thereby damaged his or her credibility. 


31. The Government's response pointed out that: 


a) it is usually reasonable, in the Government's view, to require a person to make a claim for international protection in the first safe country which they reach; 


b) even if a person's credibility is deemed to be damaged, it would be open to a decision-maker to decide that the claimant's credibility had not been severely damaged, and to conclude that the claimant had made out his or her claim: the decision-maker would still have to consider all the circumstances of the case, and reach a decision in accordance with the United Kingdom's international obligations under the ECHR and the Refugee Convention; 


c) it would still be unlawful for a decision-maker to act in violation of rights under Article 6. 


32. We accept that it is legitimate for the Government to adopt this position, and we underline that the deciding authorities should at all times be conscious, when applying clause 6, that a claimant whose credibility is deemed to be damaged could well be telling the truth none the less.


SECTION 10
Failed asylum seekers
accomodation

	Lord Rooker, 15 June 2004
HL cttee col 634
	At present we are looking specifically for the work to be carried out in the immediate environment of someone receiving support. That might involve, for example, contributing to the upkeep or maintenance of their own accommodation. Additionally, we might wish to consider work on facilities situated close to their accommodation and which may be used by the failed asylum seeker.

	Lord Rooker, 15 June 2004

HL cttee col 635
	I should underline again that people who are unable to participate in community activity would not be required or expected to do so. It follows, therefore, that if a person's circumstances change or, for example, they are unwell, we would review whether they should continue to be expected to perform the activity. We would not terminate support without first having examined fully the reasons for a person failing to comply with the conditions.

	Lord Rooker, 15 June 2004
HL cttee col 651
	The activities would be of benefit to the immediate community but would not go beyond what we would regard as the individual's normal civic duty. If someone fails to comply, the person would have the support removed from them—that might be an argument. We remain satisfied that our requirements in this clause are fully compatible with the ECHR. It would be open to the person whose support was withdrawn to reapply immediately for support under Section 4 and to agree to abide by the conditions. As I have said, an appeal process will be set out in the regulations.

	Lord Rooker, 28 June 2004
HL Report col 29
	we would certainly want to utilise any available skills of those affected and we would seek their views and preferences on the nature of the activities that would be most suitable for them.


SECTION 10
Failed asylum seekers
accomodation

Joint Committee On Human Rights – 
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30 June 2004 (extract):

4. New clause 10 of the Bill gives the Secretary of State power to make regulations providing for the continuation of the provision of accommodation for a failed asylum seeker to be conditional upon his performance of or participation in community activities.[4] 

5. The provision of accommodation for failed asylum seekers is made under s.4 of the Immigration and Asylum Act 1999 and has become known as "hard case support".[5] Section 4 of the 1999 Act provides a wide power to provide support in the form of board and lodging for asylum seekers who are no longer eligible for asylum support and do not qualify for social security benefits, and would be destitute but for the provision of such support. Most recipients of hard cases support under s. 4 are individuals whose claims for asylum have been rejected but who are unable to return voluntarily, for example because there is no viable route, because conditions in their country are currently too dangerous, or because they are not fit to travel due to illness or pregnancy. Accommodation is also provided under s. 4 to those who have been granted permission to apply for judicial review of the decision that they are not to be allowed to remain in the UK. 

6. The Government's purpose in making community work a condition of entitlement to such support is said to be to require those who are receiving such support to give something back to the community in exchange, and so demonstrate to UK citizens and taxpayers that they are not receiving "something for nothing".[6] This is said to be necessary to preserve social cohesion. 

The human rights engaged

7. Article 4(2) ECHR prohibits forced labour: 

No one shall be required to perform forced or compulsory labour. 

Article 4(3) excludes certain forms of labour from the definition of "forced or compulsory labour" in Article 4(2): 

For the purpose of this article the term 'forced or compulsory labour' shall not include: 

(a) any work required to be done in the ordinary course of detention imposed according to the provisions of Article 5 of this Convention or during conditional release from such detention; 

(b) any service of a military character or, in case of conscientious objectors in countries where they are recognised, service exacted instead of compulsory military service; 

(c) any service exacted in case of an emergency or calamity threatening the life or well-being of the community; 

(d) any work or service which forms part of normal civic obligations. 

The human rights issues

8. The human rights issues raised by the new clause 10 are: 

(1) whether making the provision of accommodation to failed asylum seekers conditional on their performance of community work is in breach of the prohibition of forced or compulsory labour in Article 4(2) ECHR; 

(2) whether requiring only failed asylum seekers to perform community work as a condition of entitlement to social assistance is in breach of Article 14 ECHR in conjunction with Article 4(2) or Article 4(3)(d) ECHR; 

(3) whether withdrawing the provision of accommodation from a failed asylum seeker who is unable to return home, on the ground that they refuse to perform community work, is in breach of Article 3 ECHR. 

Compatibility with Article 4(2) ECHR

9. Apart from the exclusions in Article 4(3), what constitutes "forced or compulsory labour" is not defined by Article 4. The Court of Human Rights, however, has taken as its starting point for interpretation of Article 4 the definition of the term in ILO Convention No. 29, Forced Labour Convention, 1930: "all work or service which is exacted from any person under the menace of any penalty and for which the said person has not offered himself voluntarily".[7] 

10. In addition to the feature of involuntariness under menace of a penalty, the European Court of Human Rights has also interpreted "forced or compulsory labour" under Article 4(2) as characterised by an obligation which is unjust or oppressive or an avoidable hardship.[8] The Court's approach is to have regard to all the circumstances of the case in the light of the underlying objectives of Article 4 to determine whether an obligation to perform a service falls within the prohibition of forced or compulsory labour. 

11. The question therefore is whether the obligation to perform community work as a condition of continued entitlement to accommodation, as envisaged by the new section 4(6)(a) Immigration and Asylum Act 1999, constitutes forced or compulsory labour within the meaning of Article 4(2) ECHR, as interpreted by the European Court of Human Rights, or is within the scope of any of the forms of labour expressly excluded from that definition by Article 4(3) ECHR, particularly the category of work or service which forms part of normal civic obligations in Article 4(3)(d). 

12. The consequence for a failed asylum seeker who refuses to perform the community work required is the withdrawal of the state support which, by definition, prevents them from being destitute. In a recent case, the House of Lords rejected the argument that asylum seekers were resident in a particular area "of their own choice" because they had a choice between accepting accommodation in that area and destitution.[9] It was held that it was wholly unrealistic to characterise this as a choice by the asylum-seeker: the true position was that they were given no choice about where to reside, but were offered accommodation and the means to subsist in one place only.[10] The same would appear to apply to the proposed new provision. The threat of destitution amounts to the "menace of a penalty", and it would be difficult to argue that the work required to be performed, on pain of refusal or withdrawal of support, was offered voluntarily. 

13. It appears to us that the additional requirement in Article 4(2), that the obligation to perform the work is unjust or oppressive, is also likely to be satisfied, having regard to all the circumstances in the light of the underlying objective of Article 4. Two features in particular appear to us to be relevant to this conclusion. First, failed asylum seekers are prohibited from taking paid employment and it is therefore not through any choice of theirs that they are unable to make a contribution to the community as employees.[11] Second, it is surely discriminatory if failed asylum seekers would be the only recipients of emergency social assistance who are required to perform community work as a condition of that entitlement. 

14. The obligation to perform community work as a condition of entitlement to hard case support is likely to amount to "forced or compulsory labour" unless it is within the scope of any of the excluded forms of labour in Article 4(3) ECHR. The Government asserts that requiring the performance of such work by failed asylum seekers is compatible with Article 4 ECHR because what is required of them "would not go beyond what we would regard as the individual's normal civic duty";[12] in other words, the Government argues that the obligation to do community work is within the scope of Article 4(3)(d) ECHR. 

15. We are not persuaded that requiring failed asylum seekers to perform community service as a condition of receiving support to avoid destitution can be said to form part of "normal civic obligations". An obligation to perform community service as a condition of receiving emergency social assistance is not a "normal civic obligation" in the UK. On the contrary, it appears to us to be without precedent or even analogy. 

16. We conclude that there is a significant risk that making the provision of accommodation to failed asylum seekers conditional on their performance of community work would be in breach of the prohibition of forced or compulsory labour in Article 4(2) ECHR. We draw this to the attention of each House. 

Discrimination on grounds of nationality 

17. The power in the new clause 10 singles out failed asylum seekers for treatment which no other class of person in the UK receives in relation to the provision of the sort of emergency state assistance provided under s. 4 of the Immigration and Asylum Act 1999. 

18. An asylum seeker whose claim for asylum has been rejected and who has exhausted their rights of appeal, but who is unable to return to their country for reasons beyond their control, and who has no other means of support, is in an analogous position to a UK citizen or any other person in the UK who is entitled to emergency state assistance to prevent destitution. Clause 10 would treat them differently, on grounds of their status. 

19. This is a difference of treatment in the enjoyment of their right under Article 4(2) not to be made to do forced or compulsory labour. Even compulsory labour which is within the scope of "normal civic obligations" in Article 4(3)(d) ECHR (and therefore not in breach of Article 4(2) ECHR) must be non-discriminatory in its application.[13] The application of the clause 10 obligation only to failed asylum seekers is therefore a difference of treatment which requires justification under Article 14 ECHR. 

20. The Government has not suggested a justification for treating failed asylum seekers who cannot return to their country differently from others who need state assistance to avoid destitution. The Government's justification for the measure is the need to tackle the "something for nothing culture", and to show UK taxpayers that failed asylum seekers are not taking something for nothing. But this reasoning is of general application to any recipient of emergency state assistance; it does not explain why the requirement to perform community service as a condition of receiving state support is only to be applied to failed asylum seekers. 

21. We conclude that there is a significant risk that singling out failed asylum seekers from the class of those in need of emergency social assistance to prevent destitution, and exceptionally requiring them to perform community work as a condition of entitlement to such assistance, would be in breach of Article 14 ECHR in conjunction with Article 4(2) or Article 4(3)(d) ECHR, because it is a difference of treatment on grounds of nationality/immigration status for which there is no objective and reasonable justification. We draw this matter to the attention of each House. 

Inhuman or degrading treatment 

22. The introduction of the obligation to perform community work as a condition of entitlement to board and lodging in clause 10 inevitably contemplates a refusal to provide accommodation, or the withdrawal of such accommodation, where an individual refuses to perform the community service required as a condition of entitlement. The failed asylum seeker will then suffer destitution. 

23. The Court of Appeal has recently confirmed in Limbuela that exposure to destitution as a result of a denial of state assistance may constitute inhuman or degrading treatment in breach of Article 3 ECHR.[14] The Government has already accepted in relation to clause 9 of the Bill that its obligation to prevent inhuman and degrading treatment under Article 3 is absolute, and cannot be avoided on the basis that the individual concerned is responsible for his own misfortune. The decision in Limbuela indicates that the positive obligation to prevent inhuman and degrading treatment requires the state to have a policy to assist those who would otherwise be destitute. 

24. We conclude that there is a significant risk that refusing or withdrawing the provision of accommodation to or from a failed asylum seeker who is unable to return to their country, on the ground that they refuse to perform community work, would be in breach of Article 3 ECHR. We draw this matter to the attention of each House. 

SECTION 11
Accommodation for Asylum Seekers

Accomodation for Asylum Seekers: local connection 

General meaning and purpose

	Lord Rooker
HL cttee on Recommitment, 15 June 2004, Cols 658 - 660
	When an applicant [under part 7 of the Housing Act 1996] has no local connection anywhere in England, Wales or Scotland, the authority receiving the application must accept the duty. This means that such a person can effectively choose which authority will owe them the duty to secure accommodation. Earlier this year, the Law Lords, sitting as the Appellate Committee in the cases of Al Ameri v The Royal Borough of Kensington and Chelsea and Osmani v The London Borough of Harrow, held that under the homelessness legislation, as currently drafted, residence in an area which is pursuant to the provision of accommodation by the Home Office under Section 95 of the Immigration and Asylum Act 1999 is not capable of establishing a local connection with that area because it is not the residence of choice. That is the matter relating to the dispersal by the National Asylum Support Service. 

That clarification was helpful because there had been some uncertainty over the matter. However, your Lordships will appreciate that the current position does not help to achieve the Government's policy, which is that, for the purposes of the homelessness legislation in England and Wales, asylum seekers should automatically establish a local connection with an area when they are dispersed there by the Home Office and provided with accommodation under Section 95 of the 1999 Act. This is to ensure that the local housing authority in the dispersal area has the responsibility to secure accommodation for them, where a main homelessness duty is owed. … 

There is one important caveat—it is not the Government's policy that asylum seekers will establish a local connection with an area if they are accommodated there in an accommodation centre. This is because it has expressly been our intention that successful applicants processed through these centres should not be expected to settle in the locality. Accommodation centres will provide a move-on advice service to assist successful applicants with relocation and we are working on procedures to ensure that people receive offers of suitable accommodation, which will normally be in another part of the country. 

Amending the local connection provisions in Part 7 of the Housing Act 1996 will have effect in cases where asylum seekers are dispersed to a district in England or Wales but not in cases where they are dispersed to a district in Scotland and, having been granted leave to remain, seek homelessness assistance in England or Wales. That is because, under Scottish homelessness legislation—that is, the Housing (Scotland) Act 1987—asylum seekers do not establish a residence of choice, and therefore a local connection, with a district if they are resident in accommodation provided under Section 95 of the Immigration and Asylum Act 1999. 

Such a difference between the local connection provisions north and south of the Border means that it would not be possible for an English or Welsh housing authority to refer a homelessness case back to a Scottish local housing authority as, under the Housing (Scotland) Act 1987, the applicant would not have established a residence of choice, and therefore a local connection, by virtue of his residence in NASS-supported accommodation. The conditions for referral would be met for the purposes of Part 7 of the Housing Act 1996 but they would not be met for the purposes of the Housing (Scotland) Act 1987. That means that the Scottish authority would not be required to accept such a referral. 

The proposed new clause seeks to address that by providing that the main homelessness duty in England and Wales—that is, Section 193 of the Housing Act 1996—would not apply in a case where a former asylum seeker had been dispersed to Scotland and subsequently made an application in England or Wales unless he had established a local connection somewhere in England, Wales or Scotland.

Although the Section 193 duty would not apply in England and Wales, the local authority dealing with the case would have a new power to secure accommodation for such a period as to give the applicant a reasonable opportunity to secure accommodation. It would also have a power to provide the applicant with advice and assistance.


Exclusion of Interim or emergency accommodation

	Lord Rooker
HL Report, 28 June 2004, Col 37/38
	Amendment No. 4 [inserting new clause (7) (a) at end of section 199 of the Housing Act 1996] seeks to solve an operational difficulty of Clause 11. As drafted, Clause 11 provides that a person establishes a local connection—we discussed in detail in Committee the purpose of the need for a local connection, so I shall not go into that—with any area where he or she is provided with accommodation under Section 95 of the Immigration and Asylum Act 1999. However, in some cases, accommodation may be provided under Section 95 in more than one area. That may include accommodation provided on an emergency or interim basis prior to dispersal. 

That does not fully achieve the Government's policy for two main reasons. First, it is intended that asylum seekers should establish a local connection with the area to which they are dispersed, but, generally, not with an area where they are provided with emergency or interim accommodation. Dispersal areas are carefully selected for their capability to support long-term integration of former asylum seekers. Emergency or interim accommodation is not necessarily in an area which has the infrastructure to support integration. Secondly, although it is not exclusively the case, much emergency and interim accommodation is located in London and the south-east where the pressure on social housing and other local government services is most acute. Of course that was the very reason why dispersal was introduced in the first place.


SECTION 12
Refugees: backdating of benefits

	Lord Rooker
15 June 2004, HL cttee on recommitment, Col 665
	This [new clause] seeks to abolish back payments of income support and related benefits to refugees. Since the creation of the National Asylum Support Service in April 2000, those asylum seekers granted refugee status have been able to apply for a back-dated payment of income support equal to the 30 per cent differential between the cash element of asylum support and income support back-dated to when they made their claim for asylum. 

However, given that those in receipt of asylum support receive other benefits in kind, such as payment of utility bills and household items, the Government believe that this is no longer necessary. Those approximate roughly to the 30 per cent differential, which does not apply to children because 100 per cent income support is paid in respect of children.

This amendment, therefore, seeks to repeal Section 123 of the Immigration and Asylum Act 1999. The relevant supporting regulations made thereunder will also cease to have effect on the repeal of Section 123. For the sake of clarity and certainty we are taking the opportunity to revoke those regulations expressly in this legislation. With the money saved in this way, the Government intend to introduce a new integration loan for which refugees will be able to apply.


The savings

	Lord Rooker
15 June 2004, HL cttee on recommitment, Col 668
	Unfortunately…we have no statistics of back payments paid by the Department for Work and Pensions. On the basis of the number granted asylum and the average wait for decisions of six months, we estimate that the cost of back payments is about £11 million per year…


The timing of introduction

	Lord Rooker
15 June 2004, HL cttee on recommitment, Col 669
	… It is the Government's intention that the money saved by abolishing back payments of income support will be used to fund the new refugee integration loans. However, we do not consider it appropriate to place an obligation on the face of the Bill that back payments cannot be ended before the loans are put in place. That would tie things down to an unacceptable degree. We will work to bring about the abolition of back payments and bring the new loan scheme into effect as soon as possible. … I would not expect there to be any significant delay between the end of the old system and the beginning of the new one. That is a commitment; it is not intended that there should be a massive gap between the two…

…However, the clause will apply not only to those who claim asylum after the clause comes into effect, but to those with outstanding asylum claims. The Government do not consider it necessary or appropriate to phase in the provision. Given that the value of National Asylum Support Service in-kind support and cash support is broadly equivalent to what would have been received had the asylum seeker been in receipt of income support, there is no need for transitional protection.


Articles 23 and 24 of the 1951 UN Convention

	Lord Rooker
15 June 2004, HL cttee on recommitment, Col 670
	The question of the UNHCR report was raised. The Government have not seen the report, but the answer that we will give regarding allegations that the back payments are necessary to comply with Articles 23 and 24 of the 1951 Refugee Convention is this: so far as is relevant, Article 23 requires refugees to be given the same treatment in relation to public relief and assistance as is accorded to UK nationals. Article 24 contains similar provisions in relation to wages and related social security benefits. I do not think that anyone looking at the figures of the NASS benefits in kind—the 100 per cent support to children and the 70 per cent cash support—could argue that they are not broadly comparable. We believe that the package of support for asylum seekers received from NASS—or local authorities under the interim provisions—meets the equal treatment requirement of the Refugee Convention.


SECTION 13
Integration loans for refugees

General purpose
	Lord Rooker
HL cttee 15 June 2004 cols 673/674
	As I said, the money saved by abolishing the current back payments will be used to introduce the new integration loan for which refugees will be able to apply. Amendment No. 17 seeks to introduce the integration loan, to be funded out of that money. So it will not be new money; it will be funded out of the current back-payment system. 

We want to move away from the current system under which payments are made to all refugees, calculated according to the amount of time spent awaiting an asylum decision. Under the new system, the Government will be able to target loans to those refugees who are most in need of help to establish themselves in their new lives in the United Kingdom and, ultimately, to facilitate their successful integration into society. 

We are aware that many refugees who have sought protection and asylum in this country have skills and talents which are certainly needed in the United Kingdom. In providing the loan, the Government will be seeking to ensure that the refugees can quickly establish themselves in the United Kingdom, enabling them to fulfil their potential and contribute to society and the economy. By recovering the money loaned, the system has the potential to become a tool for facilitating refugee integration, not only for refugees today but for those who will need our help in the future. 

We are committed to administering the loan in the most cost-effective way possible and we are currently conducting detailed work across departments—including the Department for Work and Pensions and, obviously, the Treasury—to establish how the loan might best be delivered. I am not in a position to give that information today. At this stage it seems likely that the money disbursed by the Home Secretary will be recovered via mechanisms already established by the Department for Work and Pensions for collecting money owed either to that department or a third party.


Charging of Interest
	Lord Rooker
HL Report 28 June 2004 col 46
	The Government do not, at this stage, have any intention of charging interest on refugee integration loans.


Potential gap between the repeal of backdated benefit entitlement and the commencement of integration loans
	Lord Rooker
HL Report 28 June 2004 col 87
	On the issue of commencement and the gap, I can get the answer out of the way. I am pleased to be able to inform noble Lords that in the period between discussions in Committee and today, further considerations have been given to the matter. I can provide the assurance that there is no reason why there should be any gap whatever. It is the Government's intention that there should be none.


Repayment by instalments etc

	Lord Rooker
HL 3rd reading 6 Jul 2004 col 715
	We have now had the opportunity to confirm our original impression that we believe it is possible to make provision for the loan to be paid by instalments through the present drafting of the clause by conferring a discretion on the Secretary of State. There is one caveat. If the Secretary of State makes a loan by instalments it should not circumvent either the provision prohibiting the making of two loans to one person or any provision made for a minimum or maximum amount of a loan. We think that is right. If the Secretary of State makes a loan by instalments, it should be one loan that does not exceed any specified maximum amount, made in staged payments over time. It should not be a route that enables more than one loan to be made to any person or a way to enable a loan to be made in excess of the specified maximum amount. That will be in the regulations. 

During the debate at Report stage the noble Baroness explained that paying the loan by instalments would enable payments to be halted if there was a sudden change for the better in the fortunes of the applicant, given that the loans will be based on need and individual circumstances. The provision to confer a discretion on the Secretary of State or the amendment would not by themselves achieve that objective. However, we have considered this again and would suggest that it might be best achieved by making a provision under subsection (3)(d) for the loan to become repayable in full in specified circumstances, of which sudden affluence could be one.

This matter will return to the House for detailed examination when we have a scheme to present to Parliament.


SECTION 14
Immigration officer: power of arrest

	Beverley Hughes,
HL cttee 15 Jan 2004 col 211
	Immigration officers are required to have regard to any relevant provisions of PACE codes of practice when they are investigating an offence. In addition, section 145 of the Immigration and Asylum Act 1999 required the Home Secretary to issue a direction specifying the provisions of the PAC codes… to which immigration officers must have regard when exercising certain specified powers. Those powers are laid out in the Immigration (PACE Codes of Practice) Directions 2000… those codes of practice are under review, and the additional powers under this legislation will come under the remit of that review. We review the directions regularly…

	Beverley Hughes,
HL cttee 15 Jan 2004 col 213
	We have carefully restricted this power to those offences what are immigration-related… in the sense that they are offences that frequently arise, or of which immigration officers often suspect people, when they are pursuing immigration offences.

	Beverley Hughes,
HL cttee 15 Jan 2004 col 214
	It is not proposed that immigration officers will initiate investigations into theft, or into any other offences that specified in [the section].  An immigration officer will only be able to arrest for such an offence only when it comes to their notice in the pursuit of their ordinary duties under immigration law. …


Application to human trafficking offences – s14(2)(n)-(p)

	Lord Bassam of Brighton
HL report, 18 May 2004, Col 736/7
	The terms "people trafficking" and "people smuggling" are used indiscriminately and inaccurately, adding to the confusion on this subject and making it difficult to gauge the true size of the problem. If we are to bring clarity to this area, it is essential that we make the distinction at the outset; if a person is suspected of trafficking people for the purpose of exploitation, immigration officers should be able to arrest that person for trafficking rather than the less appropriate charge of facilitating the unlawful immigration of a person to a member state. As with the other offences specified in Clause 9, an immigration officer will be able to arrest a person for a trafficking offence only when, in the course of exercising a function under the Immigration Acts, the officer forms a reasonable suspicion that a person has committed or attempted to commit such an offence.


SECTION 15
Fingerprinting 

This section was not discussed in committee or debate 

Joint Committee on Human Rights

· Third Report on session 2003-04. 

· 19 January 2004:

1.9 Clause 9 would increase the scope of powers to fingerprint people in the immigration process. Instead of waiting until a direction for removal has been given, it would be possible to take fingerprints of a person as soon as a decision has been taken to reject a claim for leave to remain. It would thus be available from the beginning of the process of enforcing removal. This engages the right to respect for private life under ECHR Article 8.1, but in our view it is likely to be justifiable under Article 8.2 as a proportionate response to a pressing social need to prevent crime by making it more difficult for people whose applications have been rejected to remain unlawfully in the United Kingdom.
SECTION 16
Information about passengers

General purpose and operation

	Beverley Hughes MP, The Minister for Citizenship and Immigration

HL cttee 27 January 2004 (morning) col 389
	…We need effective ways to deter people from deliberately disposing of or destroying their documents. The power provided in the new clause to require carriers to copy passengers' documents before they embark for the United Kingdom would be such a deterrent…

	Beverley Hughes MP, The Minister for Citizenship and Immigration

HL cttee 27 January 2004 (morning) col 389/390
	…I made it clear in that letter that immigration officers would be able to make requests under the new power in respect of ships or aircraft expected to arrive in the UK. The request can relate either to particular ships or aircraft of the carrier, or to all a carrier's ships or aircraft. That request will have to be in writing and state the date on which it ceases to have effect, which may not be more than six months from the date on which the request is made. Only if a request is made under the new clause would a carrier be obliged to provide copies of the passenger's documents. There would be no blanket requirement imposed on all carriers to provide copies of all documents of all passengers they carry to the United Kingdom. We intend, if necessary, to use the statutory power. I hope that the voluntary schemes that I have identified will work, but if it is necessary to use the statutory power, we intend to do so in a very targeted and proportionate way …

	Beverley Hughes MP, The Minister for Citizenship and Immigration

HL cttee 27 January 2004 (morning) col 400/401
	With tracking and linking people to a flight, we do not envisage having to fax back to carriers in another country. If a carrier were asked to copy documents on a certain flight, the documents would then come, in a secure way, on the plane. The hon. Member for Upminster asked about security, an important question. She will be pleased to know that the documents will be handed over to the Home Office, which will be responsible for retaining them for checking and then destroying them as soon as possible. Therefore, the systems in place would put the onus on us.…


On consultation

	Beverley Hughes MP, The Minister for Citizenship and Immigration

HL cttee 27 January 2004 (morning) col 391
	On the subject of consultation, we are in discussion with the carriers about how such a provision would work in practice. We are working on two trial schemes, and I am sure that they will help us to resolve some of the technical and other issues to which we need solutions. They will also demonstrate the respective cost and time implications to the carriers. We shall not consider implementing the power, which would have to be made by a commencement order, unless the trial evaluation demonstrated that it was practical to gather the data at reasonable cost and that a voluntary scheme operated by the carriers proved not to be an effective proposition.…


CLAUSE 17
Retention of documents

Purpose

	Baroness Scotland 
of Asthal QC, Parliamentary Secretary, The Lord Chancellor’s Department
HL cttee 26 April 2004 col 674
	The 1971 Act does not cover caseworkers, but only immigration officers. The provision would widen the scope of documents that can be retained to include those that may help the redocumentation process. The noble Baroness, Lady Anelay, asked which documents we expect to be able to hold and what the time limits would be. We expect to hold any document that facilitates removal, but primarily passports and identity cards. We must be working towards removal, so the power would be limited. Such documents will be returned unless they are forged or counterfeit. The noble Baroness, Lady Anelay, and therefore all other noble Lords, asked about "come into possession". They come into possession if they can be supplied with applications and they can be obtained during enforcement visits. Those are the two main ways.


SECTION 19
Marriage restrictions

General purpose and justification

	Lord Rooker
HL cttee 15 June 2004 col 681/682
	To date in 2004 the Immigration and Nationality Directorate has received 2,251 Section 24 reports from registrars. That is a significant increase over the 2,700 reports received in total in 2003. Immigration and Nationality Directorate officials believe that this is due both to an increase in the sham marriages taking place and renewed confidence in registrars by the level of action taken against these offenders. 

In the last financial year, in following up registrar reports and other intelligence sources, UK immigration enforcement teams in London have carried out operations at over 60 weddings resulting in the arrest of 110 individuals. Those operations have not only resulted in the removal from the United Kingdom of illegal immigrants, but 37 of those arrested during the operations were charged with criminal offences. Those figures are indicative of the significant scale of the current problem where immigration offenders, who wish to remain in the United Kingdom, see the abuse of existing UK marriage laws as an easy option to get around existing immigration controls. 

The UK Immigration and Nationality Directorate has continued to take operational counter measures to combat this area of abuse, which intelligence suggests is on the increase. Marriage applications received by the Immigration and Nationality Directorate have been made subject to additional scrutiny, which has resulted in the detection of increased levels of fraudulent settlement applications, many involving forged supporting documentation. Registrars are also reporting increased levels of fraudulent documentation being presented in support of notifications for marriage at UK register offices. 

It has become clear that organised criminality is becoming increasingly more involved behind many of the applications received. Immigration enforcement action has also been stepped up specifically to target marriage abuse. Last month more than 200 suspected sham marriages were visited by immigration officers as part of an organised, high level enforcement operation. I repeat that several of those resulted in the arrest of over 100 individual offenders. A further 28 marriages did not proceed, following enforcement intervention. It is clear that where there is abuse of our existing immigration controls we must move to stamp it out. We have to acquire the evidence, which is not always easy. We must ensure that our immigration system is robust in preventing those engaging in sham marriages from bending the rules to the detriment of those entering this country legally through managed migration channels. It is the Government's view that legislative changes are needed to strengthen our capability to deal with this abuse where it occurs and to protect the integrity of our marriage ceremonies. 


EEA spouse marriages

	Lord Rooker
HL cttee 15 June 2004 col 725/6
	Reports from registrars and other intelligence sources suggest that fixers of sham marriages are increasingly favouring this EEA route. As an indication of this, 61 per cent of the Section 24 reports received by the Immigration Service in May involved EEA national spouses.

As such, if we are to stop spouses of EEA nationals abusing immigration law through sham marriages, the most effective option is to stop them from getting married in the UK in first place. Designated register offices in addition to the requirement for entry clearance or a Home Office certificate of approval will provide a complementary two-pronged approach to tackling this marriage abuse. 

While we are not obliged to issue a residence document in the case of sham marriages, the burden of proof in establishing whether the marriage is one of convenience lies with the Secretary of State. This is a very difficult and a resource-intensive activity.

No right of appeal against refusal of certificate of approval

	Lord Rooker
HL cttee 15 June 2004 col 727
	In Amendment No. 24 the noble Lords, Lord McNally and Lord Avebury, have requested that a statutory right of appeal be introduced for those persons who are refused a certificate of approval by the Home Secretary under subsection (3)(b) of Clause 19. The Government do not believe that a statutory right of appeal is necessary in relation to such refusals, as a decision to refuse a certificate of approval will be subject to challenge by way of judicial review

	Lord Rooker
HL cttee 15 June 2004 col 728
	All applications for certificates of approval will be considered and determined in accordance with published guidance, which will set out the factors to be taken into account by caseworkers when determining such applications. Where an application for a certificate of approval is refused, a person would be free to challenge the decision by judicial review on what are commonly known as Wednesbury grounds—by the way, that is a place in the Black Country in the Midlands—which is that no reasonable person in the same position could reasonably have reached the same conclusion. For example, a person might challenge the decision on the basis that it was not made in accordance with the published guidance, or that the published guidance was itself unreasonable. Therefore, we think that judicial review is a sufficient and appropriate method of challenge to decisions to refuse an application for a certificate of approval

	Des Browne
HC Amendment debate, 12 June 2004, Col 1220/1221
	Subsection (2) of the proposed new clause in Lords amendment No. 21 requires that where a marriage involves a non-EEA national, both parties will be required to give notice of their wedding to the superintendent registrar of a designated registration centre. I must make it clear that that requirement will not restrict a couple from eventually getting married. It applies only where they give notice of that marriage. Once the notice has been accepted, the couple will be free to get married wherever they wish. The provisions will not infringe a person's ability to get married in a church, in a local mosque or, indeed, anywhere else that they wish to wed... We do not want to inconvenience genuine couples any more than is absolutely necessary, and I and my officials are working closely with registrars to identify the most suitable number of designated centres to assist in the enforcement effort while minimising the inconvenience caused. At the moment, we are considering the possibility of about 70 such centres, as I said.


Section 3(a) entry clearance

	Des Browne
HC Amendment debate, 12 July 2004, col 1222
	The requirement in new subsection (3)(a) to have entry clearance expressly for the purpose of marrying refers to entry clearance for fiancés and marriage visitors. Applications for such entry clearance will continue to be considered in the usual way under paragraphs 290 and 41 respectively of the immigration rules…


Section 3(b) permission

	Des Browne
HC Amendment debate, 12 July 2004, col 1222
	It is envisaged that written permission from the Secretary of State, as provided in new subsection (3)(b), will normally be granted if a person has been granted more than six months leave since entering the United Kingdom and where that leave is extant. In addition, we would grant an application if it is considered that it would be unreasonable to expect a person to return home or travel abroad and apply for entry clearance. 

The written permission will be known as a certificate of approval and all applications will be considered and determined in accordance with published guidance, which will set out the factors to be taken into account by caseworkers when determining such applications. If an application for a certificate of approval is refused, applicants will be free to challenge the decision in judicial review proceedings—for example, on the well understood and well known Wednesbury ground of unreasonableness.


Exemption under s 19(3)c

	Des Browne
HC Amendment debate, 12 July 2004, col 1222
	New subsection (3)(c) confers on the Secretary of State the power to exempt in regulations categories of person from the requirement for entry clearance or for Home Office permission. We have not included those categories in the Bill as we think that secondary legislation would be a more suitable vehicle for introducing the exemptions, allowing full opportunity to consider changes in trends and future changes to the immigration rules. However, at this point we envisage that any person with settled status in the United Kingdom will be exempted under the provision.

	Des Browne
HC Amendment debate, 12 July 2004, col 1222/1223
	…it was always our intention that the permission document would contain several security features. We intend that it will be granted in the form of a vignette. That will contain the same security features as our leave-to-remain vignettes, and will be equally secure. I am not sure at the moment whether it will have a specific identifying number, but it will have significant security features. Registrars at designated centres who do not have the ability at present will be trained to identify those documents, including fake EEA documents, and will be well placed to gain experience in identifying them.

	Des Browne
HC Amendment debate, 12 July 2004, col 1224
	It would be unreasonable and potentially unworkable to expect registrars to inspect the passports of all non-EEA nationals giving notice of a marriage for valid leave to remain, as that would require registrars to become familiar with every stamp, every vignette and every category of leave to remain.


Marriage restrictions and discrimination

	Des Browne
HC Amendment debate, 12 July 2004, col 1225
	There is no evidence of sham marriages taking place in the Church of England and the Government do not feel that abuse is likely in future. People who wish to marry in their parish church are normally known to the priest of the church. Although it is not a statutory requirement, there is an expectation upon couples to meet the priest to talk through why they wish to marry and to discuss church proceedings. The Government believe that that acts as a real disincentive to parties intending to engage in a sham marriage, and that it will continue to do so. The Marriage Registration Act 1836 provides for marriage in the Church of England and the Church in Wales to take place after either ecclesiastical preliminaries or civil preliminaries. The vast majority of Anglican marriages take place after ecclesiastical preliminaries—banns or common licence. All other marriages, whether civil or by other religious rites, must be preceded by civil preliminaries. The discrimination is therefore not new: that has been the position since the 1836 Act introduced civil marriage and civil preliminaries, and the Government do not feel that it is appropriate or necessary to change the position at this time.

As for the suggestion that the provisions discriminate on the ground of nationality, the crucial point is that the provisions are expressly aimed not at people of a certain nationality or nationalities, but at people who use marriage as a means of circumventing immigration control. Although we accept that we are treating persons who are subject to immigration control and their partners differently from other persons wishing to get married, it would be unlawful and disproportionate to impose such obligations on those couples where neither party is subject to immigration control, because there is no rational connection between the measures and those who are simply not subject to immigration control


Effect of raising numbers of illegitimate children

	Lord Rooker
HL Report, 28 Jun 2004, Col 70
	The fact is, as I said at Committee stage, it is not our intention deliberately to force children into being born out of wedlock. The ability to travel might be a factor for a heavily pregnant woman, but I cannot see the marriage being refused for that. It would be wholly inequitable because we would be bringing in legislation almost forcing children to be born out of wedlock.
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New Clauses 19-25: Restrictions on the Right to Marry of Persons Subject to Immigration Control 


The effect of the new provisions 

36. New clauses 19 to 25 of the Bill introduce a new procedure for marriage for persons subject to immigration control.[22] Persons subject to immigration control for this purpose are defined as non-EEA nationals who require leave to enter or remain in the UK (whether or not such leave has been given).[23] 

37. The Government's purpose in introducing the marriage provisions was explained by the Minister on recommittal.[24] The aim of the measures is to prevent the circumvention of immigration controls by "sham marriages". A sham marriage is statutorily defined as a marriage entered into by a non-EEA national for the purpose of avoiding the effect of immigration control.[25] 

38. The Government states that the number of sham marriages is increasing. Since 1 January 2001 registration officers have been under a duty to report "suspicious marriages" to the Secretary of State without delay, where they have reasonable grounds for suspecting that the marriage will be a sham marriage.[26] In 2003, 2,700 such reports were received from registrars. The total for 2004 is set to be much higher: by 15 June 2004, 2, 251 such reports had already been received. The Government relies on this increase in the number of reports from registrars as an indication that sham marriages are on the increase. It also states that registrars are reporting increased levels of fraudulent documentation being presented in support of notifications for marriage at UK register offices. The Government also states that organised crime is becoming increasingly involved in this abuse of the immigration system. 

39. The general aim of the new measures is therefore to strengthen the Government's ability to deal with this abuse of immigration control and to protect the integrity of marriage ceremonies.[27] They are specifically designed to tackle marriage abuse at the earliest opportunity: that is, before a sham marriage has taken place rather than after. 

40. The new procedure introduces two new requirements for persons subject to immigration control who wish to marry in the UK. 

41. First, it requires that notice of a marriage can only be given to the registrar of a registration district specifically designated for this purpose by the Secretary of State in regulations.[28] The purpose of restricting the number of districts at which notice can be given of a marriage involving a person subject to immigration control is to enable the Home Office's enforcement efforts against marriage abuse to be more focused.[29] 

42. The second new requirement is that notice of a marriage involving a person subject to immigration control is not to be entered by the registrar into the marriage book unless satisfied that the person subject to immigration control:[30] 

has an entry clearance granted expressly for the purpose of enabling him to marry in the UK; 

has the written permission of the Secretary of State to marry in the UK; or 

falls within a class specified for this purpose in regulations made by the Secretary of State (such regulations to be made by negative resolution procedure[31]). 

43. The registrar must be satisfied that one of these conditions is satisfied by the provision of "specified evidence", meaning such evidence as may be specified in guidance issued by the Registrar General.[32] 

44. Clause 19(3) is therefore in effect a prohibition on persons subject to immigration control marrying (other than in a Church of England religious ceremony) without specific authorisation to do so, either in the form of an entry clearance granted expressly for that purpose, or written permission of the Secretary of State (referred to in debate by the Minister as "a Home Office certificate of approval"), or by falling within an exempt class to be defined by the Secretary of State in regulations. 

45. The Bill is silent about the criteria by which the Secretary of State will decide whether to grant permission to marry to non-EEA nationals who are already in the UK, or whether to refuse it and require them to return to their country to reapply for entry clearance. The Minister, on recommitment, stated that they will be set out in detail in administrative guidance, and indicated that permission would be refused where the individual is in the UK unlawfully, or when they have leave to remain for less than 6 months, and when it is reasonable for that person to return to their country of origin and apply from there for entry clearance in order to marry.[33] 

46. The legislation is also silent about the purpose of the open-ended power in the Secretary of State to exempt certain classes of individuals subject to immigration control from the new requirements. There is no indication of the sort of differentiations which might be made between different categories of people. 

47. The new procedures apply to marriages which are to be solemnised on the authority of certificates issued by a registrar.[34] They do not therefore apply to religious marriages in the Church of England, which do not require the involvement of a civil registrar.[35] They do, however, apply to other religious marriages, which require the involvement of the registrar of marriages to be recognised, and to non-religious registry office marriages.[36] 

The human rights engaged

48. The provisions in clauses 19 to 25 engage both the right to marry and the right not to be discriminated against in the enjoyment of that right, both of which are guaranteed in the Universal Declaration of Human Rights ("the UDHR"), the International Covenant on Civil and Political Rights ("the ICCPR") and the European Convention on Human Rights ("the ECHR"). 

Article 12 ECHR provides: 

Men and women of marriageable age have the right to marry and to found a family according to the national laws governing the exercise of this right. 

Article 14 ECHR provides: 

The enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status. 

Articles 12 and 14 ECHR reflect similarly worded provisions in the UDHR and ICCPR. Article 16(1) of the UDHR provides: 

Men and women of full age, without any limitation due to race, nationality or religion, have the right to marry and to found a family.

Article 2 UDHR provides: 

Everyone is entitled to all the rights and freedoms set forth in this Declaration, without distinction of any kind, such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status. 

Article 23(2) ICCPR provides: 

The right of men and women of marriageable age to marry and to found a family shall be recognised. 

Article 26 ICCPR provides: 

All persons are equal before the law and are entitled without any discrimination to the equal protection of the law. In this respect, the law shall prohibit any discrimination and guarantee to all persons equal and effective protection against discrimination on any ground such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status. 

The human rights issues

49. The provisions concerning the new procedures for marriage for persons subject to immigration control raise the following human rights issues: 

(1) whether they are in general, and in particular the requirement in clause 19(3) that express authorisation be obtained, in breach of the right to marry in Article 12 ECHR because they reduce the right to such an extent that the very essence of the right is impaired; 

(2) whether they are in breach of Article 14 in conjunction with Articles 12 and 9, because they discriminate between different religions and beliefs; and 

(3) whether they are in breach of Article 14 in conjunction with Article 12, because they discriminate, on grounds of nationality, and without objective and reasonable justification, between people of marriageable age who wish to marry. 

Breach of the right to marry 

50. Under Article 12 ECHR the right to marry is expressed to be "according to the national laws governing the exercise of this right." This has not been interpreted to mean, however, that the right to marry in Article 12 is entirely subordinate to national law. It has long been established in the Strasbourg case-law that the wording of Article 12 "does not mean that the scope afforded to national law is unlimited. If it were, Article 12 would be redundant. The role of national law, as the wording of the article indicates, is to govern the exercise of the right".[37] 

51. National laws can therefore lay down rules governing matters such as notice, publicity, and the formalities whereby marriage is solemnised, as well as more substantive rules on matters such as capacity and consent. National laws can also introduce limitations and restrictions on the right to marry, including prohibitions serving generally recognised considerations of public interest, such as prohibitions on bigamous marriages and based on degrees of consanguinity. 

52. Any restrictions, limitations or prohibitions, however, must be in pursuit of a legitimate aim and must be proportionate. Proportionality includes the requirement that they must not restrict or reduce the right in such a way or to such an extent that the very essence of the right is impaired. "National law may not otherwise deprive a person or category of persons of full legal capacity of the right to marry. Nor may it substantially interfere with their exercise of the right".[38] 

53. In a case brought against the UK concerning restrictions on the right of prisoners to marry, the European Commission of Human Rights held that there was no justification for the UK to refuse to make arrangements to allow prisoners to marry, thereby delaying the date at which they could marry until they were released from detention.[39] It held that the fact that national law did not allow the applicant to marry in prison and the fact that the Home Secretary would not allow him temporary release so that he could marry elsewhere amounted to an interference with the exercise of his right to marry. The Commission stated that "the essence of the right to marry is the formation of a legally binding association between a man and a woman. It is for them to decide whether or not they wish to enter such an association in circumstances where they cannot cohabit".[40] It held that the imposition of any substantial period of delay in the exercise of this right must in general be seen as an injury to its substance. 

54. The question therefore is whether the restrictions on the right to marry imposed on persons subject to immigration control by new clauses 19-25 restrict or reduce the right in such a way or to such an extent that the very essence of the right is impaired, so as to be disproportionate to any legitimate aim pursued and in breach of the right in Article 12. 

55. We regret that, because of the very late stage at which these amendments have been introduced, we do not have the benefit of the Government's considered reasoning as to why these provisions are compatible with Articles 12 and 14 ECHR. All there is as a matter of public record is the assertion of the Minister on recommittal that the new procedures are compatible with those Convention rights.[41] 

Legitimate aim 

56. Preventing the evasion of immigration control by marriages which are not genuine marriages is a legitimate aim. We also accept that there is evidence to suggest that such evasion is taking place in the UK. We therefore accept that there is a need for some regulation of the right to marry in order to achieve the legitimate aim of preventing circumvention of immigration control. The question is whether the measures which are being proposed are proportionate to the achievement of that legitimate aim. 

57. Firm evidence of the scale of the problem to be addressed by these measures has not so far been made available by the Government. The increase in the number of reports of suspicious marriages from registrars raises a number of more detailed questions about the extent to which this increase demonstrates an increase in the scale of abuse. How many refusals of leave to remain have there been arising out of the 2,251 reports of suspicious marriages from registrars? What explains the striking discrepancy between the large number of such reports (2,251 so far this year) and the relatively small number of criminal charges (37)? With what offences were the 37 people charged? How many were convicted? What are the "other intelligence sources" relied on by the Government as demonstrating an increase in the number of sham marriages? 

58. In the absence of this more detailed evidence, it is very difficult to conduct any meaningful proportionality scrutiny of the measures which are said to be necessitated by the scale of marriage abuse. We hope that this evidence will be provided to Parliament in the course of the debates on these measures. 

59. Nevertheless we proceed to consider the compatibility of the proposed measures with the right to marry in Article 12 on the assumption that the Government can demonstrate by evidence that the number of sham marriages is increasing on the scale alleged. 

Proportionality 

60. The Government argues that "the right to marry under Article 12 can be subject to the requirements of immigration control".[42] The Court of Human Rights has established in Abdulaziz, Cabales and Balkandali v UK, that although the right of a foreigner to enter or remain in a country was not as such guaranteed by the Convention, nevertheless immigration controls had to be exercised consistently with Convention obligations.[43] Even the wide margin of appreciation which is accorded to states under Article 12 is not without limit: restrictions on the right to marry are still required to be proportionate to their legitimate aim and must not take away the very essence of the right. 

61. Three factors in particular persuade us that there is a significant risk that the proposed restriction on the right to marry may be disproportionate. 

62. First, there appears to be a lack of clear rational connection between the purpose of the measures, namely to prevent sham marriages, and the criteria to be applied by the Secretary of State when deciding whether to grant permission to marry under clause 19(3)(b). Proportionality requires that there must be a rational connection between the end which it is sought to achieve by a particular measure (in this case, the prevention of "sham marriages") and the measure itself, in the sense that the measure must be logically related to the achievement of the aim. 

63. The criteria which it has been suggested will be applied by the Secretary of State in deciding whether or not to approve of a marriage in an individual case will not be based on an assessment of the genuineness of a marriage.[44] They will include whether the person is lawfully resident, whether they have been granted over six months' leave or are a visitor, and whether it is reasonable or unreasonable to expect them to return home to apply for entry clearance from outside the UK. The length of time for which a person has leave to remain in the UK, for example, has nothing to do with the genuineness or otherwise of any marriage into which he or she proposes to enter. This criterion will effectively operate as a statutory presumption that a marriage involving a person with less than six months leave to stay is not a genuine marriage. But there is no necessary or logical connection between the genuineness of a proposed marriage and the length of time for which a person has leave to stay in the UK. 

64. Second, the measures are drawn very widely; they potentially affect more people than is necessary to achieve their purpose of preventing sham marriages. The new procedures for marriage apply to non-EEA nationals who require leave to enter or remain "whether or not leave has been given".[45] It is not confined to those who are unlawfully in the UK (overstayers and illegal entrants). The express permission of the Home Office to marry will therefore be required by those with indefinite leave to remain, refugees, work permit holders, overseas students and ordinary visitors. In the absence of further justification for this wide application, there is a significant risk that the measures are disproportionate. In the debate on recommittal, the Minister appeared to state that a Home Office certificate of approval would be granted automatically to anyone who is entitled to remain in the country for more than six months.[46] This would restrict the scope of the provisions considerably, but we consider that it would be desirable for such a restriction to be explicit on the face of the legislation, and not left to ministerial assurances to Parliament about the way in which an overbroad power will be exercised in practice by the Secretary of State. 

65. Third, there appears to us to be a significant risk that the new procedures on marriage will prove excessively burdensome to individuals who are within the scope of the new requirements but who wish to enter into a genuine marriage. In particular, the requirements that notice be given in only designated registration districts, and that a fee of between £155 and £250 be paid, are likely to operate in practice as considerable disincentives to genuine marriages, given the nature of the class of people affected. 

66. In our view there is also a significant risk that the imposition of what is in effect a prior permission requirement on non-EEA nationals who wish to marry in the UK may impair the very essence of the right to marry. 

67. An individual who is refused permission to marry by the Home Office will still have the opportunity to apply for entry clearance to enter the UK for the purposes of marriage. However, the effect of the provisions for such an individual will be to impose a substantial period of delay in the exercise of his or her right to marry and, as the European Commission of Human Rights held in the case concerning prisoners' right to marry while still in prison, the imposition of any substantial period of delay in the exercise of this right must in general be seen as an injury to its substance.[47] 

68. We conclude that there is a significant risk that the requirement to obtain permission to marry, as presently drawn, will be incompatible with the right to marry because it introduces restrictions on that right for a wide class of people which are disproportionate to the legitimate aim of preventing sham marriages and which may impair the very essence of the right. 

Discrimination on grounds of religion/belief
69. The restrictions on the right to marry contained in clauses 19-25 apply only to marriages which are to be solemnised on the authority of certificates issued by a superintendent registrar. To be valid in English law, a marriage must observe all the formalities contained in the Marriage Acts. A marriage may be solemnised in one of two ways: according to the rites of the Church of England[48] or under a superintendent registrar's certificate.[49] 

70. The restrictions on the right to marry do not therefore apply to marriages in the Church of England. They do, however, apply to all other religious marriages, because any other religious ceremony which takes place without any civil formalities is not effective as a solemnisation of marriage.[50] They also apply to non-religious marriages in a registry office between people who do not wish to go through a religious ceremony. 

71. The marriage provisions are therefore discriminatory on their face: by prescribing procedures for marriages which apply to all religious marriages except those in the Church of England, and to all non-religious marriages, they treat differently people who are in an otherwise analogous position, on grounds of their religion or belief. This gives rise to the possibility of a breach of the right not to be discriminated against in the enjoyment of Convention rights in Article 14 in conjunction with the right to marry in Article 12 and the right to manifest one's religious beliefs in Article 9. 

72. To be compatible with Article 14 there must be an objective and reasonable justification for such differential treatment. The justification which has been offered by the Government is that "there is no evidence of sham marriages in the Church of England".[51] We are not persuaded that this is a sufficiently weighty justification for such a clear difference of treatment on grounds of religion or belief in relation to a matter which affects almost everybody in one of the most fundamental aspects of their private lives. 

73. We consider that the exemption of Church of England marriages from the proposed restrictions leads to a significant risk that the provisions will discriminate on grounds of religion and belief without objective and reasonable justification. We draw this to the attention of each House. 

Discrimination on grounds of nationality
74. Article 14 ECHR is also engaged in conjunction with Article 12, because the marriage provisions apply only to non-nationals. The provisions impose restrictions on the right to marry which affect only non-nationals, and which amount to less favourable treatment of people wishing to marry who, but for their nationality, are in an analogous position to nationals wishing to marry. The measures therefore call for justification under Article 14. 

75. We accept that it is a legitimate aim to regulate the exercise of the right to marry in order to prevent it from being used as a means of circumvention of immigration control. We accept also that in principle this is capable of justifying the imposition of a prior authorisation requirement in relation to individuals who are in the UK unlawfully. However, for the reasons explained above in relation to Article 12, we are concerned that the measures as currently drawn are disproportionate in their effect and not rationally connected to the aim they seek to achieve. 

76. We consider that there is a significant risk that the provisions relating to marriage would discriminate, on grounds of nationality, without objective and reasonable justification, between people of marriageable age who wish to marry. 

SECTION 26
The AIT: Management etc of members

	Mr David Lammy
HC cttee 20 01 04 col 317
	No tribunal member will have a draft determination altered by the supervisor. No tribunal member will expect to have a decision to adjourn challenged. No tribunal member will be pressurised by his supervisor when deciding an appeal. That would be quite inappropriate, and outside the context and the arrangements in this country for the independence of our judiciary. 

We propose that senior members of the judiciary will be responsible for supporting a group of approximately 10 immigration judges. The senior judiciary will play a role in communicating information and case law and will be available if the immigration judge wishes to discuss any issue. They will play a role in ensuring that the judges receive appropriate training and mentoring… should they need it…It is the management structure that was thought appropriate when collapsing the two tiers into the single-tier system....

	Mr David Lammy
HC 3rd Reading, 1 Mar 2004, col 700
	These [immigraton] judges, although independent and sitting alone, will have access to much better support and guidance than they do now. There will be a new collegiate structure for the judiciary in the tribunal. If a difficult point arises, the immigration judge will have the opportunity to discuss it with his or her experienced judicial colleague.

I want to assure those hon. Members who have raised this issue that there is absolutely no threat to judicial independence. We value the independence of the judiciary very highly. Adjudicators already work within judicial management structures. I want to reassure the House that I absolutely guarantee that at no time will determinations ever be altered by a more senior judge.

	Lord Filkin
7 Jun 2004, HL Report, Column 70
	The judiciary is a substantial body. There will be a judicial hierarchy. While individual judges have to make their own judgments on the facts before them without interference from anyone else, there is benefit in their being in a much more collegiate environment, which will be one of the aims of the tribunal. 

We believe strongly that experienced judges working with and passing on their expertise to less experienced judges will help to improve the quality of decision making in the tribunal. We propose that immigration judges should be supported by a tier of supervisory judges who will be available to offer advice and guidance, appraise performance, identify training needs and other similar responsibilities that do not impinge on judicial independence. I can say categorically that draft determinations will not be subject to amendment by senior judiciary prior to promulgation. 

As to the concerns that the briefing to the IAA judiciary suggested that the terms of appointment could be amended to require compliance with procedure rules or practice directions, officials were considering whether the terms of appointment should include compliance with procedure rules and practice directions. It was floated with the intention of ensuring quality, consistency and accuracy in decision making. However, that approach is no longer considered necessary.

	Lord Filkin
6 Jul 2004, HL 3rd Reading Col 782
	We have listened to the noble Lord, Lord Clinton-Davis, and others in the House who are concerned that the term "dismissal" seemed to be inappropriate for judges who are, of course, office holders. Therefore we have replaced the word "dismissal" with the word "removal" and I emphasise that no removal can take place without the agreement of the Lord Chief Justice of England and Wales. 

The second concern of the noble Lord, Lord Clinton-Davis, was whether the concept of supervision might be seen to imply an interference with judicial independence. In response we have tabled Amendment No. 49, which removes that entire provision from the Bill, as it is no longer our intention that those matters should be provided for in rules. Instead, Amendment No. 44 specifies that the terms of appointment of an immigration judge may also make provision for training, appraisal and mentoring, which was exactly what we wanted to achieve in the first place. I have now made that more explicit. With these amendments, I very much hope that the noble Lord, Lord Clinton-Davis, and the House are content.


Lay members
	Lord Filkin
7 June 2004, HL Report, Col 47/48
	My Lords, I wish to place on the record that I am well aware of the value that lay members have brought in the past in these matters, and of the value that they bring to tribunals in a range of circumstances, not least employment tribunals, as the noble Lord, Lord Goodhart, indicated. 

However, even within the IAT it has become open to question whether lay members can claim to be an essential component to panel determinations on points of law, especially since the Nationality, Immigration and Asylum Act 2002, which restricted appeal to the IAT to points of law only. Lay members have made a valuable contribution to the IAT over the past 30 years or so, but these changes have diminished the role of lay members and placed them in an anomalous position—a position that the Government have addressed as part of their proposals for the new Asylum and Immigration Tribunal. 

The majority of cases in the new tribunal will be heard by a single immigration judge. As adjudicators do now, they will need to consider points of law and of fact, and will therefore need to be legally qualified, legally experienced and competent to do this effectively. This rules out the deployment of lay members in this role, as their sole contribution to the decision-making process is restricted to matters of fact. It might be argued that lay members should be utilised in three-member panels, as is done now. However, in the new Asylum and Immigration Tribunal, the intention is that panels will usually be set up to hear only appeals that raise novel or complex points of law, or those that help to set authoritative case law for the tribunal. It goes without saying that the judicial bench hearing these appeals must be legally qualified.

	Lord Filkin
7 June 2004, HL Report, Col 49
	While lay members have had a role in the existing system, the Government have considered the needs of the new tribunal very carefully. We have concluded that the case for retaining lay members is no longer sustainable. To retain their services purely on the basis of custom and practice—which is what these amendments call for—would not be appropriate, courteous or right.

	Mr David Lammy
12 Jul 2004. HC Amendment debate Column 1168
	The Government …… accept that there is a role for lay members in the new tribunal …... We disagree with Lords …, and Government amendment (a) in lieu does not require the majority of appeals to be heard by panels. Instead, it allows the president to make arrangements having regard to the complexity of the case and other circumstances. We must ensure the appropriate level of scrutiny, and giving the president discretion, having regard to the complexity of the case and other circumstances, will create a flexible and efficient approach to case management. Our amendments will ensure that panels hear the right cases, which will benefit from the input of lay members.


SECTION 26
Statutory Review

Respondents’ written submission
	Mr Lammy
20 Jul 2004 HC Amendment debate.
Col 288
	It will be after a case has been considered by the new asylum and immigration tribunal and a party to the appeal has claimed that the tribunal has made an error of law.
In the majority of cases, the judge in the High Court will simply look at the applicant's papers to decide whether or not there may have been an error of law. However, in some circumstances, it may be appropriate for other submissions to be considered. For example, it might be helpful for the respondent to file submissions in fast-track cases. Where speed is key, allowing respondents' submissions would enable the reconsideration to take place more quickly.
Amendments Nos. 28C and 28D allowed rules of court to make provision for that flexibility. Amendment No. 28DA introduces a similar flexibility while the filter is in place. For a transitional period, the tribunal will first consider the review application. The amendment means that the rules of procedure for the AIT can similarly allow the tribunal to consider additional papers.


Transitional filter mechanism
	Lord Falconer
4 May 2004 HL Cttee 
Col 999
	The transitional provision will apply for an indefinite period until an order is made by the Lord Chancellor to bring it to an end. The Lord Chancellor will consult the Lord Chief Justice—and I will make a commitment to publish the Lord Chief Justice's advice—before making the order. If an order is made, the Lord Chancellor will also have the power later to restore the filter provision by order, if circumstances require it to be put back in place.

	Mr David Lammy
20 July 2004, HC Amendment debate. Col 288/299
	The hon. Gentleman will know that the transitional period has very much been devised in consultation with the judges themselves, who are conscious that asylum levels remain, as we move to a new system, at a level that they can handle. I cannot tell the hon. Gentleman exactly how long the transitional period will be in place, but it is right to give the tribunal the opportunity to consider the application before it goes up, as it were, to the High Court.


SECTION 26
Unfounded human rights or asylum claim

General purpose and application

	Beverley Hughes MP, The Minister for Citizenship and Immigration

HL cttee (morning) 
22 Jan 2004, col 326
	Clause 11 will enable a country or part of a country to be designated, for the purposes of section 94, in respect of a ''description of person'', where the Secretary of State is satisfied that the refugee convention and the ECHR tests that I have outlined apply to the description of person in the country in question. This provision will give us greater flexibility in respect of section 94 powers. We may not consider that the two-part test set out in the section has been met when taking all the population of a given country together, but there might be occasions when it would be useful and appropriate to designate that country with regard to a specified group of persons for whom that test is met. 
New subsection (5C), inserted into section 94 by clause 11, details that to which a ''description of person'' may refer. We have listed seven specific examples of attributes or circumstances that we think are most likely to be relevant to this particular power. We have added a final category covering any other attribute or circumstance that the Secretary of State considers appropriate. We will consider that list in debates on later amendments. 

	Beverley Hughes MP, The Minister for Citizenship and Immigration

HL cttee (morning) 
22 Jan 2004, col 334
	…every case is decided on its merits at the first stage; there is no presumption at that point about safety. In 2003, there were 1,260 decisions, most of which were refused and certified, but 69 were refused and not certified. In other words, we did not think there was a case but we took the view that there should be an in-country appeal and that the case should be considered in country by an independent adjudicator. 
I hope that that reassures hon. Members that it is not our intention to send back those who we think may have a case. If we think that there is no case, but believe that it should be looked at, we remove the case and perhaps refuse it, but do not certify it, so people have the right of appeal here. 


The descriptions in new s94(5c) of the 2002 Act
	Beverley Hughes MP, The Minister for Citizenship and Immigration

HL cttee (morning) 
22 Jan 2004, col 335
	…The [1951 UN ] convention designates people who would not be safe, identifying people for whom there are grounds specified in the convention for thinking that they may be discriminated against. Our proposal is the corollary of that: identifying people who are generally safe. Therefore, the definitions are potentially wider than those of the convention and the link that he makes is not appropriate…
In listing the seven main categories in new subsection (5C) we have also had regard to article 14 of the ECHR, which relates to discrimination. Gender and language, two categories that amendment No. 151 would delete, are included in article 14. 

	Beverley Hughes MP, The Minister for Citizenship and Immigration

HL cttee (morning) 
22 Jan 2004, col 336
	We have listed seven specific examples of the circumstances and attributes that we think most likely to be relevant. We expect to use the provision in relation to those seven examples. The list may not be exhaustive, and it is not easy to give now the sort of situations that we have in mind. For example, factors such as age, employment status and shared history may be relevant in some countries and may not necessarily be caught by the other listed examples. In seeking assurances about the way in which we shall operate, the Committee must remember that every claim will be considered on its merits. Nothing will be prejudged. For the reasons that I have outlined, I do not think that the amendments would make best use of the flexibility that the clause will offer. I hope that hon. Members are assured, by the way in which we have operated section 94 so far and the figures that I have given, that we shall continue to use the system responsibly. We shall continue to use it in a way that identifies people who do not fall into the category that we are discussing and that gives us the flexibility to ensure that we have an efficient system and can return people whose claims are not well founded.… 


CLAUSE 28
Appeal from within UK

General purpose and application
	Baroness Scotland 
of Asthal QC, Parliamentary Secretary, The Lord Chancellor’s Department
HL cttee 27 April 2004, col 699.700
	Clause 16 [section 28] replaces Section 92(3) of the Nationality, Immigration and Asylum Act 2002. It removes the work permit holders from the general provision, giving rise to an in-country right of appeal. The provision of appeal rights to those holding entry clearance or a work permit is historical, and harks back to the time when there were fewer visa nationals, and most holders of entry clearance had sought, when not required to do so, to find out in advance if they were eligible to enter the United Kingdom in the capacity for which the entry clearance was sought. It seemed right in those circumstances to provide an in-country appeal if, for whatever reason, the immigration officer refused leave to enter on arrival. But times have moved on, as I am sure noble Lords accept. 
There are many more visa nationals who must hold entry clearance, and it is now inappropriate to afford them such special treatment. The purpose of Clause 16 is to prevent possible abuse in cases where an individual has entry clearance but then seeks to enter the United Kingdom for a purpose which is not that for which the entry clearance was issued. Where such a person is refused leave to enter the United Kingdom, they will not benefit from an in-country right of appeal. Therefore, any appeal against a refusal of leave to enter will be exercisable only from outside the United Kingdom. Clause 16, as I am sure noble Lords will remember, works in conjunction with Clause 13 [section 18] , which gives immigration officers the power to examine an entry clearance holder, to establish whether leave to enter should be cancelled on the grounds that the holder is seeking to enter for a purpose other than that specified in the entry clearance. I should emphasise that all applications for asylum, whether or not these are made by an entry clearance holder, are considered carefully on their merits, and that this provision will not affect that. If an asylum application is made by an entry clearance holder that is not clearly unfounded but is still refused, an in-country right of appeal will still exist. Clause 16 also removes the right to an in-country right of appeal for those persons who hold a work permit. 
This will not affect most work permit holders, as it is now a requirement that any holder of a work permit for more than six months' duration must also hold an entry clearance. Holders of other immigration employment documents, such as seasonal agricultural workers, those on the sector-based scheme and the highly skilled migrants programme must hold entry clearance, whatever the length of their planned stay. So unless leave to enter is sought for a changed purpose, the holder of an immigration employment document would have an in-country right of appeal if refused entry, by virtue of having entry clearance. 
However, in the interests of consistency, it is necessary to alter the right to an in-country appeal for the holders of work permits, in order that similar rights to an appeal are available to the majority of those who have obtained prior entry clearance. This change will only affect non-visa nationals who hold a visa permit of six months or less and who are refused leave to enter the United Kingdom. Specified British nationals who do not have a right to abode in the UK will continue to benefit from the same in-country right of appeal as they currently have under Section 92(3). 
That means they will retain their in-country right of appeal against a refusal of leave to enter where they hold a work permit at the time of removal, regardless of whether they also hold entry clearance. The specified British nationals, under the meaning of the British Nationality Act 1981, are as follows: British overseas territories citizens, British overseas citizens, British nationals overseas, British protected persons, and British subjects. 
These persons have been exempted from the proposed change to prevent further erosion of their status. We believe that we have a particular responsibility to these groups, and that it is consistent with that responsibility that their entitlement not be reduced. Their rights of appeal from within the United Kingdom remain as set out on the face of the 2002 Act.


SECTION 29
Entry clearance appeals

	Lord Rooker
HL Third reading, 6 Jul 2004, col 774
	We want this to be highly targeted and precise so that there is no argument; otherwise, it would be grossly unfair if the matter were subjective. After the previous debate, we agreed to consider whether Clause 29 could be amended so that the only grounds that could be specified by order are those that relate to a factual requirement of the Immigration Rules. We explained that it would be difficult to define what was meant by "factual". However, we made it clear that we were sympathetic to the principle behind the suggestion; namely, that the power should be used only in relation to requirements of the rules which concern a simple question of fact.

We explored the suggestion with parliamentary counsel but concluded that Clause 29 should not be amended in the manner suggested. For similar reasons we are resisting this amendment. Inserting the word "factual" or referring to "objectively verifiable facts" would not give effect to the principle behind the suggestions. We reached the same conclusion when, previously, we considered using the word "objective". All the Immigration Rules could be described as relating to factual matters or as being objectively verifiable. The question is the extent to which there is room for debate—the noble Lord gave a couple of examples in his opening speech—and thus scope for appeal, in coming to an objective conclusion about a factual matter. Generic limitations of the kind suggested would not necessarily prevent the use of the power in relation to requirements which we would have no intention or wish to include.

	Lord Rooker
HL Third reading, 6 Jul 2004, col 775
	Whether or not the right of appeal against a refusal of entry clearance on a particular ground should be removed is best judged on a case-by-case basis……

There are some grounds for refusal which are straightforward and self-evident, where there should be limited scope for appeal. I have a fresh example to give. It is a fair example and I offer it for the record. The requirements to be met by applicants wishing to set up as a businessperson are set out in paragraph 200 to 210 of the immigration rules. These include the fact that the person has at least £200,000 of his own money to invest in the business. The availability of funds is assessed through scrutiny of the applicant's business plan and supporting documents such as financial accounts. Checks are also made to ensure that funds are the applicant's own and not from another source, and that they are entirely under the applicant's control.

Applications can be, and have been, refused solely on the grounds that the applicant has not provided sufficient evidence that he is investing not less than £200,000 of his own money directly into the business in the UK.

	Mr Des Browne
12 Jul 2004, HC Amendment debate, col 1203
	We intend to use this power only in respect of provisions in the immigration rules, which are based on objective criteria. It makes little sense for an applicant to appeal in these circumstances. The decision that an applicant fails to meet such a requirement is a question of fact. Appeals in such circumstances would be fruitless and wasteful…

The provision will support the steps that we are taking to tackle areas of abuse in entry clearance cases. Where it is necessary to amend the immigration rules to create additional objective criteria, the power could be used to preclude a right of appeal against refusals based on a failure to meet that new requirement.

	Mr Des Browne
12 Jul 2004, HC Amendment debate, col 1204
	I understand the concern about the operation of the order-making power. I assure the House that it will be applied only to provisions of the immigration rules that are based on objective criteria—that is to say, provisions about which there can be little debate as to whether the necessary requirements have been met. 

It is appropriate for me to give some helpful examples as to how the power might be used. As is known, the Government are creating a register of bona fide colleges. If such a register were put in place, we would make it a specified requirement for entry clearance as a student that the applicant is enrolled at a registered college. As enrolment at a non-registered college is a clear matter of fact leaving no issue to be argued on appeal, it would make no sense for a right of appeal to exist, so this circumstance would be a candidate for designation under the provision.

Similarly, we are in the process of implementing proposals for a new scheme specifically for science and engineering graduates, which was announced last year, and a scheme for MBA—master of business administration—graduates that was announced in this year's Budget. Those also might be considered for designation under the provision. Under such schemes, leave to enter would be contingent on specific qualifications from specific institutions. Again, that would not be open to argument and a right of appeal would be unnecessary.

An example of where the power could be used in relation to an existing provision of the immigration rules is in respect of paragraph 246, which deals with "the requirements to be met by a person seeking leave to enter the United Kingdom to exercise access rights to a child resident in the United Kingdom". 

It is necessary for an applicant to produce evidence that he has access rights to the child in the form of a residence order or a contact order granted by a court in the United Kingdom or a certificate issued by a district judge confirming his intention to maintain contact with the child. Without one of those documents, the appeal cannot succeed. Whether an applicant had produced the required evidence would not be open to argument, so an appeal would be unnecessary. 

I shall quickly go through some examples of further such provisions, as they might help the rest of the debate. Paragraph 87A(i) deals with the requirement that the applicant has been elected to a full-time salaried post as a sabbatical officer at an educational establishment at which he is registered as a student. Paragraph 110(i) states that a teaching or language exchange must be approved by the education departments or administered by the Central Bureau for Educational Visits and Exchanges or the League for the Exchange of Commonwealth Teachers. Finally, paragraph 178(i) deals with when an applicant had been transferred to the UK by an overseas-owned airline

	Mr Des Browne
12 Jul 2004, HC Amendment debate, col 1205
	operating services to and from the UK to take up duty at an international airport as a station manager, security manager or technical manager. Those examples show that the immigration rules already contain provisions about which there can be little room for debate, as whether they are met is a matter of objective fact. There is no evidence of abuse in any of those categories at this time, and we do not intend to specify the requirements at present, but they are good examples in relation to which the power would be useful if abuse or problems arose.

	Mr Des Browne
12 Jul 2004, HC Amendment debate, col 1207
	On further specification in the proposed new section, drafting challenges that cannot be overcome mean that we cannot define what constitutes an objective criterion. Consequently, the Government have given assurances on how the power will be used and are committed to abiding by them. In trying to interdict abuse, we cannot be constrained by what other Governments more meanly disposed to this area of public policy might do. The fact that any order made under the provision will be subject to affirmative resolution procedure should address any concerns about the scope of the power.


SECTION 30
Earlier right of appeal

General purpose and application

	Lord Rooker
HL cttee on recommitment 15.06.04 col 716
	Amendment No. 37 [introducing section 30] is a technical amendment. It adds nothing to the law; it is not a change in the law at all. It adds nothing to one-stop powers, but it clarifies how further applications are dealt with once an earlier application has been determined.

Currently, the definition of what amounts to a fresh asylum claim is to be found in paragraph 346 of the Immigration Rules. Similar principles may apply to human rights cases by virtue of Court of Appeal case law. There is no guidance for other cases. Since only a fresh application can be decided and certified under the one-stop provisions, it is important that there is a consistent definition. We shall accordingly amend the Immigration Rules to define fresh claims in respect of all types of case.

With the passage of time we are now able to remove the provisions for certifying an appeal after it has been instituted. They were vital only to deal with certain appeals under the 1999 Act that arise in circumstances where no certificate could be issued earlier.

The new wording for Section 96 reduces the present four options for certifying to two: where there has been a chance to appeal, or where a one-stop warning has been issued. In both cases there must be no good reason why the applicant has delayed raising the new issue, and this is what the words say, rather than the earlier reference to, "no other legitimate purpose", and, "in order to delay removal".


SECTION 33
Removal of asylum seeker to a safe third country

	Beverley Hughes MP, The Minister for Citizenship and Immigration

HC Cttee, 22 01 04, col 350
	As regards the potential to make human rights claims…schedule 3 will […] mirror the approach taken in the safe country of origin provisions in part 5 of the 2002 Act. 

.[T]he schedule will contain four categories of country.... First, individuals who are removed to one of the states listed in part 2, all of which will participate in the Dublin mechanism after enlargement, will have no scope to challenge their removal on refugee convention grounds. Those countries will be deemed safe on refugee convention grounds.

In addition, the listed countries are deemed safe on human rights grounds only in the limited sense that they would not remove an asylum seeker to another country in contravention of article 3 of the ECHR—the narrow, so-called refoulement issue. For that group, any other ECHR challenge to removal will be certified, unless the Secretary of State is satisfied that the claim is not clearly unfounded. Such challenges could be based on article 3, in that the applicant could face inhuman or degrading treatment in that safe third country, or on article 8, in that removal from the UK could interfere with his or her private life. Judicial review is also possible on those grounds.

If removal is to a safe third country in [the second] group, there is similarly no scope for challenge on refugee convention grounds. However, as states on that list will not be party to the Dublin arrangements, there will be no automatic safety provision relating to onward removal in breach of article 3. Instead, all human rights challenges to removal will be certified as

	Beverley Hughes MP, The Minister for Citizenship and Immigration

HC Cttee, 22 01 04, col 351
	clearly unfounded, unless the Secretary of State is satisfied that they are not. In other words, the Secretary of State is required to certify on all human rights challenges.

If removal is to a country in [the third] group, there will again be no scope to challenge that removal on refugee convention grounds… [T]here would be a case-by-case consideration of any ECHR challenge, to see whether the claim could be certified as clearly unfounded. That is a different approach to consideration of ECHR challenges. The fourth group, in part 4, corresponds exactly to part 3 of schedule 3 as drafted and provides for a case-by-case consideration of both the refugee convention and ECHR challenges to removal, to see whether they could or should be certified. 

[W]e are attempting to acknowledge that not all countries are the same in relation to potential human rights claims. We can have a graduated approach on a statutory basis to how we deal with human rights claims from the countries listed in the existing part 2 that are party to Dublin. We can make safe assumptions about how those countries would deal with a person who was removed to them with relation to article 3 and potential removal onwards. In other words, we can assume that they will not remove somebody in breach of article 3. Following from that, we take a progressively more cautious approach, in relation to the other groups of countries, to how human rights challenges may be dealt with under the law. The amendments split the initial first group into two, to ensure that, with the new second group of people, all human rights claims are subject to certification if a non-suspensive appeal is to apply.

	Beverley Hughes MP, The Minister for Citizenship and Immigration

HC Cttee, 22 01 04, col 355
	On the limited issue of whether those countries would be likely to act in breach of article 3, for the reasons that I have outlined, any European country removing someone to them under Dublin 2 would then be likely to be in breach of article 3. These are all countries that, under Dublin 2, will have fully to operate the ECHR. On the specific issue, we believe that the Dublin regulations and the EU legislative framework that surrounds them, assure us that we can deem all those countries to be safe. For all other aspects of potential human rights claims, our legislation will require the Secretary of State to certify the cases as clearly unfounded.

If we had evidence that a country was not operating to the letter of the human rights convention, I think that that would mean that we would consider the provisions of part 2 of schedule 3 and the inclusion of that country on the list. I shall take advice on that, and if I need to correct or embellish my answer, I shall write to the hon. Gentleman. For refugee convention purposes and for the narrow human rights issue, we are deeming all those countries to be safe. If there was evidence that one was not safe for this purpose, we would consider that and amend the legislation.


SECTION 35
Deportation or removal cooperation

General purpose and application

	Baroness Scotland 
of Asthal QC, Parliamentary Secretary, The Lord Chancellor’s Department,
HL cttee 27 04 04 col 274
	The offence is all about encouraging people to co-operate with the process of redocumentation so that they may be returned home. Our aim is not to imprison people. The offence is aimed at stopping people from being obstructive. Only in the most extreme circumstances would we want to prosecute people; clearly we would far rather remove them.


Timing of prosecutions
	Baroness Scotland 
of Asthal QC, Parliamentary Secretary, The Lord Chancellor’s Department,
HL cttee 27 04 04 col 724
	Our starting point is that we want to remove people with no basis to stay in the United Kingdom as soon as we can; in most cases, that will be after their appeal rights have been exhausted, but in some cases removal is lawfully possible before that stage—in the case of NSAs, for example.

	Baroness Scotland 
of Asthal QC, Parliamentary Secretary, The Lord Chancellor’s Department,
HL cttee 27 04 04 col 725
	We would therefore not usually require actions to be taken with the prospect of criminal action until after an initial decision has been made. For those with asylum appeals outstanding, we believe that many of the listed actions are ones that we can reasonably expect a person to take. It is rare for a person to be required to attend an interview at an embassy at this stage but, if we do require this, we make it clear to the person that he is not required to answer any questions relating to any asylum application that he may have made.

The offence provided for by Clause 20 is committed if a person fails to take action without a reasonable excuse. Thus we would be unlikely to prosecute those who had a reasonable excuse for not undertaking the actions required. This should ensure that someone who may have been requested to do something that in his particular circumstances could be deemed to be too restrictive would not have committed the offence.

	Baroness Scotland 
of Asthal QC, Parliamentary Secretary, The Lord Chancellor’s Department,
HL cttee 27 04 04 col 726
	Where a person is not complying with a process that we consider he should be complying with, our efforts will go first and foremost into persuading the person to comply. So there is no risk of someone being landed with a criminal charge out of the blue. We will make clear to him what we expect to be done and the consequences of failing to do it. If a person is charged with this offence, it will be for the prosecution to prove in the usual way that he has failed to take the action required. The prosecution authorities would need their own guidance for implementing this offence, as they do for other offences

	Baroness Scotland 
of Asthal QC, Parliamentary Secretary, The Lord Chancellor’s Department,
HL cttee 27 04 04 col 725
	Where a person is not complying with a process that we consider he should be complying with, our efforts will go first and foremost into persuading the person to comply. So there is no risk of someone being landed with a criminal charge out of the blue. We will make clear to him what we expect to be done and the consequences of failing to do it. If a person is charged with this offence, it will be for the prosecution to prove in the usual way that he has failed to take the action required. The prosecution authorities would need their own guidance for implementing this offence, as they do for other offences


Notice of redocumentation interviews

	Baroness Scotland 
of Asthal QC, Parliamentary Secretary, The Lord Chancellor’s Department,
HL cttee 27 04 04 col 725
	In relation to the verbal notice, we do … currently give verbal notice of the timing and purpose of any redocumentation interviews that a person may be required to attend to establish identity and nationality or citizenship with a view to issuing a travel document that will facilitate his deportation or removal from the United Kingdom. Knowledge of the nature of questions to be asked at the interview is not crucial since the person attending will know its general purpose and what he is there to do.

	Baroness Scotland 
of Asthal QC, Parliamentary Secretary, The Lord Chancellor’s Department,
HL cttee 27 04 04 col 726
	Where a person is not complying with a process that we consider he should be complying with, our efforts will go first and foremost into persuading the person to comply. So there is no risk of someone being landed with a criminal charge out of the blue. We will make clear to him what we expect to be done and the consequences of failing to do it. If a person is charged with this offence, it will be for the prosecution to prove in the usual way that he has failed to take the action required. The prosecution authorities would need their own guidance for implementing this offence, as they do for other offences.


Prosecution of children
	Lord Bassam of Brighton
HL report 18 May 04 col 752
	In Committee, concerns were raised about how this offence, which will apply to those above the age of criminal responsibility, will affect unaccompanied children. I can assure the House that we would seek to remove an unaccompanied child only if we were confident that we had put in place reception arrangements and long-term care for that child in his or her country of nationality or we were returning the child to their family who had been traced.

Unless one of the above circumstances applied, we would not try to remove that child. Therefore, no application for redocumentation would be made and the child would not be requested to take actions of the type that are covered by this offence. In cases where we are looking to remove, expecting the child to comply with the redocumentation process is not unreasonable. Guidance will contain specific reference to measures which will be used to ensure that no unreasonable demands are made of children.


Nature of reasonable excuse

	Lord Bassam of Brighton
HL report 18 May 04 col 753
	First and foremost, I do not consider this offence to be one for which it is appropriate to include a list of reasonable excuses. It is for the prosecution to prove that the person did not take the step and does not have a reasonable excuse for failing to do so. That is better left to the circumstances of each individual case and, ultimately, the courts.


Joint Committee On Human Rights 
- Fifth Report of session 2003-04.  2 February 2004:

Clause 15 (formerly clause 14): 
Power to require co-operation of deportees 

79. Clause 15 would allow the Secretary of State to require a person to take specified action, including providing information, documents, identification data and co-operation, in order to facilitate that person's deportation or removal by enabling a travel document to be obtained for the person. Failure to co-operate would be an offence. The clause as drafted would enable the administration to abuse the power by demanding information and co-operation which can then be used to facilitate the person's deportation later, and to allow the Secretary of State to require any person to co-operate even if that person is in no danger of deportation or removal, with refusal to co-operate being an offence. 

80. The provision seems to us to engage the right to respect for private life under ECHR Article 8.1, and is very widely drawn. When we first examined the Bill, it seemed to us that the powers of the Secretary of State and the definition of the offence in clause 15 would go far beyond the particular mischief at which the clause is directed, namely the difficulty of arranging necessary travel documents to allow people to be removed or deported without the assistance of the person in providing information needed to obtain a travel document on their behalf from the person's Embassy or High Commission.[53] We feared that it might therefore be difficult to justify as being proportionate to a pressing social need so as to be "necessary in a democratic society" for a legitimate aim under ECHR Article 8.2. 

81. We raised the matter with the Government. In its response, the Government said that it believes that any interference with Article 8 rights would be both justified and proportionate both to the pursuit of effective immigration control and to the economic well-being of the country. Failure to co-operate or take required steps can cause delay and may be done on purpose to frustrate the process. This undermines the efficacy and credibility of the immigration system. The purpose of clause 15 is to ensure that there is a sanction for obstruction. 

82. We note, first, that the pursuit of effective immigration control is not in itself one of the purposes for which it is legitimate, under ECHR Article 8.2, to interfere with the right to respect for private life. The Government does not explain in its response exactly how, or how severely, obstructing the immigration process damages the economic well-being of the country. 

83. We therefore cannot say that we are satisfied that the provision serves a legitimate aim, or that it would in all cases be proportionate to the aim. We recognise that any individual requirement imposed pursuant to clause 15 which interferes with the right to respect for private life would have to be capable of being shown to serve a legitimate aim and to be proportionate to it in the circumstances of the case, in order to be a valid requirement (because it would otherwise be unlawful by virtue of section 6 of the Human Rights Act 1998). However, we draw the matter to the attention of each House, as Members of each House may wish to seek further information from the Government about the extent of any damage to the economic well-being of the country resulting from obstruction of the immigration system. 

CLAUSE 36
Electronic monitoring

Nationality general
general 

definitions
‘nationality’ and ‘citizenship’
	Beverley Hughes MP, The Minister for Citizenship and Immigration

HC cttee 22 01 042 col 363
	Persons subject to electronic monitoring in accordance with these provisions are obviously required to co-operate with arrangements for detecting and recording their location at specified times, during specified periods. The hon. Member for Winchester (Mr. Oaten) asked about alternatives. As he rightly said, the electronic means employed in connection with such arrangements could include voice recognition technology, the use of a tag to confirm a person's presence in or absence from a specific location, perhaps at a specific time and, when technology develops, tracking someone to monitor their whereabouts continuously.

We intend eventually to pilot all three types of electronic monitoring. They potentially have the ability to respond to different levels of risk in relation to absconding. As the hon. Gentleman said, the voice recognition technology uses biometric voice recognition software to facilitate reporting over a telephone from a fixed landline from a fixed address at a notified time. We could use that technology to obviate the need for people to report physically to a centre on a weekly basis. We would obviously specify a particular hour—there would be some flexibility—for them to ring in and to have their voice and location checked.

Tagging involves wearing a bracelet similar to a wrist watch, which emits a signal to a receiver at the subject's home address. We may require a subject to be at home for a particular hour in the week, or more frequently for people who present other kinds of risk to confirm that they are complying with a residence restriction. That would again serve in lieu of physical reporting.

	Beverley Hughes MP, The Minister for Citizenship and Immigration

HC cttee 22 01 042 col 364
	Tracking involves using global positioning satellite technology to pinpoint the whereabouts of a subject on a continuous basis, and is of a different order. That technology is in its infancy. However, we seek the powers to be able to use it in the future, if and when it becomes available on a practical basis. 

Tagging will allow those at the lower end of the risk spectrum, who would otherwise have to be detained or would have to report on an onerous basis, to be monitored electronically in other ways. That will free detention space for those whom we believe present a higher risk of absconding. Hon. Members will see that it will be potentially efficient both for the immigration and nationality directorate, and for some of the people whom we would otherwise require to report regularly. The intention is to use the provision in cases in which there is a risk of absconding, but in which we assess that that risk can be managed by electronic monitoring. 

… I would like to think that some of the few families who would otherwise have to be detained could be considered for electronic monitoring. However, the risk assessment is more complex, because of the potential for the family to split up if they are in the community. We would need to consider that carefully. 

Detention should be for the smallest amount of time possible to remove someone or to obtain the documents that will enable them to be removed. We will continue to impose that constraint. When

	Beverley Hughes MP, The Minister for Citizenship and Immigration

HC cttee 22 01 042 col 365
	someone's claim has failed, we work towards removing them, and we would want to apply that constraint to electronic monitoring as well as to detention.

I assure the hon. Gentleman that, as with existing arrangements for temporary admission, conditions of bail and so on, genuine reasons for apparent non-compliance with electronic monitoring are and will continue to be taken fully into account. The measures are not intended to trip up people who want to comply and who tell us voluntarily that they genuinely cannot meet a particular appointment or a particular reporting session

… decisions to require electronic monitoring will be taken following a thorough risk assessment of individual cases. It is one of a range of contact management tools available, ranging from detention at one extreme to release bail, temporary admission or temporary release, with or without conditions, at the other. We shall choose the least intrusive option necessary to manage the risk in all cases, taking into account not only the individual but our resources.

… the rule-making power under subsection (8) is designed to maintain maximum flexibility in the light of new and rapidly developing technology.


Joint Committee On Human Rights - Fifth Report on session 2003-04.  2 February 2004:

84. Clause 16 would allow an electronic monitoring requirement to be imposed on an applicant for immigration to complement a residence restriction or as a condition for immigration bail, or as an alternative to a reporting restriction. This engages the right to respect for private life under ECHR Article 8.1. Although the step may be justifiable under Article 8.2 as being in accordance with the law and being necessary in a democratic society for the prevention of crime (illegal immigration), there would be no power to challenge the decision to impose a monitoring requirement, because of the restriction on remedies contained in clause 11.[54] 

85. We therefore raised with the Government the possibility that this might result in the absence of an effective remedy for a violation of a Convention right under ECHR Article 13, and a violation of the right of access to a court for the determination of one's civil rights (such as the right to be free of an assault) as required under ECHR Article 6.1. 
86. The Government's response is in two parts. First, the Government reiterates its confidence in the ability of the Tribunal to provide effective remedies. Secondly, the Government considers that in practice it would be unlikely that any Convention rights would be affected, because it intends that an electronic monitoring requirement would be imposed only with the consent of the subject, and would require the subject's consent to operate effectively. 

87. We have already expressed our concern about the logistical capacity of the Tribunal to provide reliably effective remedies for violations of Convention rights [paragraphs 64 to 66 above], and we will not repeat it here. As to the consensual nature of electronic monitoring, we appreciate that the subject's co-operation would be needed to some extent. Clause 16(2)(a) states that a person "may be required to co-operate with electronic monitoring", and the reference to co-operation is repeated in clause 16(5). However, we do not regard co-operation as being the same as consent. The fact that the subject may be "required to co-operate" shows that the co-operation may be against the subject's will. That being so, we are not persuaded that there is in practice no significant risk of an interference with Convention rights. Any such interference would require to be justified. We draw this to the attention of each House.

CLAUSE 38
Immigration Services Commissioner: power of entry

	Beverley Hughes MP, The Minister for Citizenship and Immigration

HL cttee 22 01 04 col 371
	Clause 16 [section 38] is not intended to compromise those who have received advice from unregulated advisers and I do not believe that it will do so. The commissioner has no remit and no power to investigate the client and their immigration status. That would be contrary to his statutory remit. Onward disclosure by the commissioner of information that he has obtained during the exercise of his statutory duty is limited by section 93 of the Immigration and Asylum Act 1999. The purpose of this power is to provide information to prosecute unregulated advisers, not to investigate the immigration status of those whom they are advising.

The commissioner's statutory remit relates only to the regulation of advisers. The information will not be forwarded to the IND. The concern is that the information may leak into the process of determining someone's immigration status or how we deal with them. The limitations are set out in section 93, which specifies, in addition to the fact that the person's consent must be obtained, four purposes for which the commissioner may disclose information onwards. Those would not include disclosure to the IND on immigration matters.

I am entirely confident that the commissioner would not abuse his power. …The purpose of the power is to prosecute unregulated advisers, not to investigate the immigration status of those whom they are advising.

	Beverley Hughes MP, The Minister for Citizenship and Immigration

HL cttee 22 01 04 col 375
	[The]... potential impacts on the immigration process of a person whose documents were seized as a result of the commissioner's investigating his adviser… are important. They are logistical issues of administration, which we must get right.

We are speaking to the commissioner about how to ensure that people are not disadvantaged if they lose their adviser. We have a process of immediate liaison with the Legal Services Commission to appoint a new adviser. I am happy to write to the hon. Gentleman, when we have concluded discussions with the commissioner, outlining that process in some detail. He is right that we need to establish processes to ensure that a person's immigration application is not disadvantaged by his adviser's being investigated.

	Beverley Hughes MP, The Minister for Citizenship and Immigration

HL cttee 27 April 04 col 730
	Clause 23 enables the Immigration Services Commissioner, subject to obtaining a court warrant, to enter and search premises. The commissioner will then be able to seize and retain material for which the search was authorised. The current draft of Clause 23 includes the categories of "excluded" and "special procedure" material among the categories of material that the commissioner may seize. The Committee will know that concerns were raised about this issue by the Joint Committee on Human Rights. We have consulted the commissioner on the need for him to be able to seize these categories of material. We have concluded that excluded and special procedure material would not be of value to his investigations. As a result, we propose to amend the Bill to remove these categories from the list of material the commissioner may seize using this new power. …

…The category of excluded material will of course have included material such as personal records—those relating to a person's health, human tissue and so on. It can also be used in relation to journalistic materials. The category of special procedure material includes information acquired or created in the course of business. That is subject to a statutory restriction or undertaking of confidentiality

	Beverley Hughes MP, The Minister for Citizenship and Immigration

HL cttee 27 April 04 col 731
	given to a third party. I hope the noble Lord, Lord Renton, will not be disappointed to hear that it is not, I believe, the first time that it has been used in this way.


SECTION 39
Offence of advertising services

	Beverley Hughes MP, The Minister for Citizenship and Immigration

HC cttee 22 01 04 col 378
	Since the Bill was drafted, the immigration services commissioner has considered the issue of advertisements that appear only in another country or on the internet. As far as I recall, the clause only covers advertisements in the UK. The commissioner is examining that because primary legislation would be required for that to be extended. The commissioner has already brought the hon. Gentleman's point to our attention, and we are examining it


SECTION 41
Professional bodies

	Beverley Hughes MP, The Minister for Citizenship and Immigration

HC standing cttee 22 1 04, col 379
	[Section 41] requires the designated professional bodies listed in section 86(1) of the Immigration and Asylum Act 1999 to comply with a request by the commissioner for the

	Beverley Hughes MP, The Minister for Citizenship and Immigration

HC standing cttee 22 1 04, col 380
	provision of information, which may be general or specific to a particular case of matter.

The requirement has not been informed specifically by a problem with flows of information from any quarter. It exists primarily because an important part of the commissioner's statutory duty in his annual report and report to the Secretary of State is to detail the designated professional bodies' effectiveness in regulating their members in the provision of immigration advice and services. Clause 19 reflects that duty—hence the references to general information. In order to fulfil that duty, it is not only advice in relation to specific cases that is important.

For example, the commissioner would need statistics on the number of complaints sent directly to designated professional bodies, and how many were upheld. Clause 19 will ensure that the commissioner receives the information that he requests, either general or specific, that is necessary for him to fulfil his statutory duty. The amendment would compromise that. It is not necessary. The type of information that he may reasonably request is limited to what is necessary for him to fulfil his statutory duties relating to immigration advice. Any request unrelated to those responsibilities would be unreasonable and subject to judicial review. 

Not only are the amendments unnecessary but they would severely circumscribe the commissioner's ability to fulfil his statutory duties, so I ask the hon. Lady not to press them.


SECTION 42
Amount of fees and charges

	Beverley Hughes MP, The Minister for Citizenship and Immigration

HC cttee 22 01 04 col 385
	The provision in clause 20 is an enabling measure, to allow for the revision of the way in which charges are made. We have made no firm decisions on how the powers in the clause should be exercised in the immediate or long term. The powers should be as flexible as possible.

… I assure hon. Members that we will consult widely when considering how to use the additional powers. Those additional powers could allow recovery over and above costs. We would not be bound by Treasury regulations and would have to consult widely and on a time scale that conforms with normal Cabinet Office standards. I hope that the hon. Gentleman will accept my assurance that, because the powers are wide-ranging, we will try and get the consultation right




Refunds in case of maladministration

	Lord Bassam
HL report 18 05 04 col 759
	We recognise that in addition to ongoing improvements to the service and the limitation of mistakes and errors we must be able to deal with cases of maladministration. If and when they do occur, we must deal with them efficiently. We have made it clear in previous debates that we already have the power, and have used it, to make ex gratia payments in clear cases of maladministration. That exists independently of charging legislation, so there is no need to make express provision for it in Section 5 of the Immigration and Asylum Act 1999. All error cases reported are fully investigated; when there is a clear case of maladministration, we will rectify the case free of charge. We have successfully reduced delays in processing cases and are now working with UK visas to set up a co-ordinated system for rectifying errors, which will provide our customers with a central point of contact and a more streamlined service.


Relation to section 43, transfer of leave

	Beverley Hughes MP, The Minister for Citizenship and Immigration

HC cttee 22 01 04 col 388
	I can assure my hon. Friend that clause 21 [transfer of leave stamps] is not affected by clause 20 [amount of fees]. Fees for applications to transfer leave stamps will be set under Treasury rules and will cover only the full administrative costs. I can also assure him that this is a technical clause in the sense that it will ensure that leave stamps include any new forms of stamps, stickers and other attachments. We are working to new vignettes for residence permits and so on, and the definition of stamps will include some of the new technology that we are using.




Exemption of fees for asylum and HR convention applications

	Lord Bassam of Brighton
HL report, 18 May 2004, Col 763
	Section 5 of the 1999 Act, which enables the Secretary of State by regulations to prescribe fees for certain immigration applications, including those for leave to remain in the United Kingdom, provides for exemptions to the leave to remain application fee in two ways. First, it provides that asylum claims and Article 3 ECHR claims can be made without charge. This reflects the special status of these claims for international protection and our international obligations.
During the passage of the 1999 Act, the then Home Office Minister Mike O'Brien stated that,

"no fee will be levied on applications for the right to remain by asylum seekers . . . In our view that would not comply with the 1951 Convention . . . It is debatable whether article 3 of the ECHR would allow a fee to be charged, but in any event, we have no intention of charging any such fee".

Secondly, the 1999 Act provides that regulations prescribing fees may provide for no fee to be payable in certain prescribed circumstances. This enables particular categories of applicants or applications to be exempted from the prescribed fee from time to time, as appropriate.

It would not be inconsistent with our international obligations to impose a charge on unaccompanied asylum seeking children or former unaccompanied asylum seeking children whose application for further claims is not based on asylum or Article 3.

We do accept that children or those applicants who sought asylum whilst under the age of 18 who subsequently apply for further leave to remain in the United Kingdom are in some ways a special case…


	Lord Rooker 

HL 3rd reading, 6 Jul 2004, col 781
	I [take this] opportunity to state on the record the Government's position in relation to charges for applications for further leave to remain by former asylum-seeking children. While it would not be inconsistent with our international obligations to impose a charge on former asylum-seeking children whose application for further leave to remain in the UK is not based on asylum or Article 3 grounds, we believe this group is in many ways a special case
We know, for example, that many of these applicants are in receipt of benefits and support from local authorities under the Children (Leaving Care) Act 2000 and would find it difficult to pay the fee themselves. Consequently, I can confirm that we agree that children, or all those applicants who sought asylum while under the age of 18 who subsequently apply for further leave to remain should be exempted from the leave to remain application fee.

However, as we indicated on Report, we do not believe that an amendment to Section 5 of the Immigration and Asylum Act 1999 is the most appropriate means to achieve that. Section 5 enables the Secretary of State by

	Lord Rooker 

HL 3rd reading, 6 Jul 2004, col 782
	regulation to provide for exemptions to the leave to remain application fee for certain immigration applications, including applications for leave to remain in the UK. We do not therefore believe it is necessary to amend the primary legislation and we shall, very shortly, be making an amendment to the Immigration (Leave to Remain) (Fees) Regulations 2003, which I understand is SI No. 1711. We to achieve that aim. By "very shortly" I think that I am allowed to say this summer.


Consultation prior to introduction of fees

	Lord Rooker 

HL 3rd reading, 6 Jul 2004, col 779
	Prior to the laying of the order to levy fees, we will undertake all possible consultation with appropriate bodies. For example, where the fee is payable by employers, as in the case of work permits, we would expect to consult with a large sample of those organisations on the UK work permit database, members of the UK work permit user panel and sector panels, as well as representative organisations including the Recruitment and Employment Confederation, the CBI, the Trades Union Congress and its Scottish counterparts, the British Chamber of Commerce, the Forum for Private Business, the Institute of Directors, the British Hoteliers Association, the Restaurants Association and the Federation of Small Businesses and others, to name but a few. 

Where the fee is payable by individuals, we intend to consult with a wide range of representative bodies and organisations. These include, but are by no means limited to, the Immigration Law Practitioners' Association, the Law Society, the National Association of Citizens Advice Bureaux, the Immigration Advisory Service, the Joint Council for the Welfare of Immigrants, the Refugee Council, Justice, the Commission for Racial Equality, the International Bar Association, London Refugee Voice, the Association of Regulated Immigration Advisers and the Audit Commission. There will be a whole range of other bodies that will be consulted. I have listed some of those that have been consulted in relation to the education colleges. A fairly substantial consultation operation will be launched. In due course, details of the fees and how they will apply will come back to your Lordships' House because final approval will have to be given here.




Joint Committee On Human Rights
 - Third Report on session 2003-04. 2nd February 2004:

Clause 21 (formerly clause 20): fees for immigration applications 

100. Clause 21 proposes a power for the Secretary of State to set fees for applications and certain other processes which exceed the cost of determining the application or undertaking the process. In particular, the Secretary of State would be allowed to calculate the level of the fee by reference to the potential benefits which the Secretary of State thinks are likely to accrue to the applicant if the application is successful or the process is completed.[61] This could allow the Secretary of State to impose very high fees, on the footing that the right to British nationality, leave to remain in the United Kingdom, or (perhaps most of all) a work permit are economically valuable, even if the application is not being made for economic reasons. Such fees could place an impossible hurdle in the way of applicants who do not have a large amount of ready cash. The fee structure could, deliberately or not, discourage poor people from making applications, or in some cases make it financially impracticable for them to do so. It could amount to indirect discrimination against poor people: a standard fee set at too high a level would impose a condition on applicants which could be met significantly more easily by wealthy people than by poor people, and it might mean that only wealthy people would be able to apply. 

101. When we first examined the Bill, we took the view that this could discriminate on the ground of wealth in a matter touching their private lives, engaging the right to be free of discrimination in the enjoyment of Convention rights under ECHR Article 14 taken together with Article 8. It could also be contrary to ICCPR Article 26, which provides so far as relevant— 

All persons are equal before the law and are entitled without any discrimination to the equal protection of the law. In this respect, the law shall prohibit any discrimination and guarantee to all persons equal and effective protection against discrimination on any ground such as … property …

Article 26 binds the United Kingdom in international law, although the right to be free of discrimination on the ground of property is not part of domestic law. 

102. We therefore asked the Government why it considered that fees calculated on the basis set out in clause 21(1) and (3) would not impact on poor people in such a way as to be incompatible with the right to be free of discrimination on the ground of property under ICCPR Article 26. (The issues are essentially the same under ECHR Article 14.) The Government replied that it would be open to the Secretary of State to address in subordinate legislation the problem of fees being so high as to discriminate in an unjustified way, allowing fees to be waived in such circumstances. The Government also notes that Treasury approval would be needed before an order imposing an enhanced fee could be made. 

103. These points do not seem to us to address what we consider to be the fundamental problem: the clause contemplates setting a fee by reference to a speculative future benefit rather than to either the cost of processing the application or the applicant's ability to pay. We do not regard a power for the Secretary of State to make subordinate legislation allowing an officer to waive a fee in case of destitution (or, perhaps, other hardship) as a satisfactory protection for the right to be free of discrimination. We draw this matter to the attention of each House. 
SESSION 43
Transfer of leave stamp

	Beverley Hughes MP, The Minister for Citizenship and Immigration

HL cttee 22 01 04 col 388
	I can assure my hon. Friend that clause 21 [transfer of leave stamps] is not affected by clause 20 [amount of fees]. Fees for applications to transfer leave stamps will be set under Treasury rules and will cover only the full administrative costs. I can also assure him that this is a technical clause in the sense that it will ensure that leave stamps include any new forms of stamps, stickers and other attachments. We are working to new vignettes for residence permits and so on, and the definition of stamps will include some of the new technology that we are using.


Government views on immigration lawyers

	David Blunket, the Secretary of State for the Home Department
HC 3rd Reading: 1 Mar 2004, col 720
	Clause 11 [unification of appeals before government redrafting] has caused controversy and will cause it in another place. It is a classic example, which shows that had people been more modest in their operation of the law and their approach to their job, they would not have cooked the goose that laid the golden egg. I am talking about lawyers who simply abused the judicial review system by dragging out cases for months and, in some instances, years. That is what happens when those who preach liberalism lead us down the wrong path so that those who try to protect human rights and individual interests find that the system has been so abused that we have to remove the golden thread. The legal aid budget has doubled to £174 million. That is public money that has not gone towards asylum seekers or people in the community but into lawyers' pockets. That is a disgrace that is coming to an end. 

	Lord Falconer
HL Cttee 4 May 2004, col 998
	I am not taking this power [legal aid changes] as part of some anti-lawyer agenda. There are many good immigration lawyers, but a serious consequence of widespread bad practice is that specialist immigration lawyers are all tarred with the same brush. I wish to make it clear that I am wholly committed to keeping good lawyers within the legal aid scheme. There are a number of dedicated, highly skilled immigration solicitors and counsel. We recognise that these lawyers provide value for money to the Government and the taxpayer. They help us to process cases efficiently and to get the results right first time. They deal with difficult cases, often in difficult conditions. They enable us to be sure we fulfil our international obligations, and so perform a valuable public service. There are many good lawyers active in the Immigration Law Practitioners Association. ILPA works with my department, and with the Immigration Appeal Authority, in a way that benefits the appeals process as a whole. We are grateful for their hard work and contribution to the policy process. 

	Beverley Hughes MP, The Minister for Citizenship and Immigration

HC cttee 22 01 04 col 348
	I would not wish to deter solicitors from contacting us—there may be situations of emergency in which a solicitor does need the advice of an MP, or in which it is in the best interests of the person to be directed to their MP—but it is happening as a matter of routine, rather than one of urgency. 


HO decision making and interviews

Decision making

	Mr David Lammy
HL reading, 1 Mar 2004, col 700
	… we are doing something about the initial decisions made by the immigration and nationality directorate. We have external scrutiny of those decisions through sampling by Treasury solicitors, and we are seeking to do more with the United Nations High Commissioner for Refugees. Yes, we want to do more in terms of those initial decisions. There are ways in which we can make them better, which is why we set up the country information panels. These are panels of experts who help our caseworkers and senior caseworkers to make their determinations. There has been improvement in the initial decisions over the last three or four years,…

	Lord Rooker
HL report 7 Jun 2004 col 64/65
	We recognise that accurate, balanced country information is vital to an effective system. As the noble Lord, Lord McNally, indicated, the 2002 Act established the advisory panel, and the UNHCR has cited the creation of the panel as an example of good practice. The panel's work has demonstrated that it is fulfilling its function in a robust and effective manner and the Home Office is keen to respond positively to its recommendations. With the assistance of the panel, we are confident that we can ensure that Home Office country material meets the highest standards.… 


HO interviews

	Lord Rooker
HL report, 7 Jun 2004, col 64
	they themselves conduct will also be observed by a senior officer or an experienced colleague. There is also a certain amount of "learning on the job" as a typical asylum caseworker may conduct around 200 interviews during the course of a year.

All asylum caseworkers attend a three-day intensive training course following their basic asylum training. After that, they have an opportunity to sit in on live interviews and the first interviews

… Wherever operationally possible, we offer an interviewer of the same gender as the applicant upon request. Where a request has been made in advance, there has been no difficulty in doing this. If the request is made on the day, we still do our best to comply.

It is standard practice to keep an accurate, verbatim and legible manuscript record of the interview and to provide the applicant with a copy of the same at the end of the interview. Under current procedures, the interviewing officer has the discretion to allow a read-back of the interview to vulnerable applicants. Our experience is that the present system works well and that there is little demand for interviews to be read back generally. Any complaint about the accuracy of the interview record may be made after the interview and may also be raised at appeal if asylum is refused. We have received very few complaints about the conduct and the manuscript recording of interviews.

In many cases the person conducting the interview will be the person who decides the claim. This clearly has some advantages. However, with caseworkers being absent on leave or training and with some caseworkers working part-time, it would be operationally inefficient for the system to be too rigid and to always have the interviewer as the decision maker. It is possible for a person who has not interviewed the applicant to reach a decision on the claim, given that he or she will have available the full interview record and the relevant background information

 We recognise that accurate, balanced country information is vital to an effective system. As the noble Lord, Lord McNally, indicated, the 2002 Act established the advisory panel, and the UNHCR has cited the creation of the panel as an example of good practice. The panel's work has demonstrated that it is fulfilling its function in a robust and effective manner and the Home Office is keen to respond positively to its

	Lord Rooker
HL report 7 Jun 2004 col 65
	recommendations. With the assistance of the panel, we are confident that we can ensure that Home Office country material meets the highest standards. 

	Lord Rooker
HL 3rd reading, 06 07 04 col 681
	Nevertheless, that still leaves the issue, about which the House should be concerned, of whether people who have experienced rape or torture or who have a genuine fear will still receive a fair hearing. My first point is that it may be desirable for some clients to bring a companion to the interview for medical or emotional support. That does not mean a lawyer; it means someone who will give them support. But it is clear that that is the existing IND practice in such cases, and there is absolutely no impediment to people bringing someone along in those circumstances.

Again, in process terms, what is needed is not a lawyer who sits saying nothing during an asylum interview but one who tries to ensure that a vulnerable 

	Lord Rooker
HL 3rd reading, 06 07 04 col 682
	applicant puts before the IND interviewing officer all the written representations with supporting medical evidence to support and bolster his case either as to why he has been tortured or as to why he has a genuine fear of torture. It is far better if lawyers spend their time preparing and presenting a case to put to the IND interviewer rather than sitting there saying nothing but taking notes. 


Legal Aid

5-hour initial limit

	Baroness Scotland 
of Asthal QC, Parliamentary Secretary, The Lord Chancellor’s Department
HL 2nd Reading, 15 03 04 col 117
	I can assure the right reverend Prelate and the noble Lords that five hours refers to the time provided to ascertain whether there is a valid case. If more time is merited , more time can be provided.


	Lord Falconer
HL cttee 04 05 04 col 998
	I am wholly committed to keeping good lawyers within the legal aid scheme . . . We recognise that these lawyers provide value for money to the Government and the taxpayer . . . They deal with difficult cases, often in difficult conditions.


SCHEDULE 2, clause 11

	Lord Rooker 
HL 3rd reading 06 07 04 col 782
	My Lords, paragraph 4(b) of Schedule 2 empowers the Asylum and Immigration Tribunal, in the event of a successful appeal against deprivation of British nationality, to direct that any order for such deprivation made prior to determination of the appeal is to be treated as having no effect.

The amendment will confer a parallel jurisdiction on the Special Immigration Appeals Commission in relation to successful appeals to that body against deprivation of nationality under Section 2B of the Special Immigration Appeals Commission Act 1997.

This might be thought to be a minor technical amendment, and I suspect that it probably is, but it ensures that the Bill gives full effect to the policy on joining deprivation appeals with appeals against deportation action and/or certification, as the case may be, under the Anti-terrorism, Crime and Security Act 2001, whose daily passage I remember even now. The measure was described in detail at recommittal, and your Lordships supported it. I believe that the noble Lord, Lord McNally, said at the time that they were sensible and overdue provisions that should be supported.

I want to make it clear for the avoidance of any doubt, because there will not be opportunities later, that the Bill does not alter the grounds for deprivation of citizenship. It is important to make that clear. The Bill does not have retrospective implications. It is not directed, for example, at Abu Hamza and his appeal. The changes in the Bill would make the procedure for appeals against deprivation of citizenship and the effect of such appeals not retrospective. Any appeal currently in progress will be conducted in accordance with the existing procedure. That is an important point; I would not want people to get the wrong idea. Furthermore, the Bill does not limit the grounds for appeal against deprivation of citizenship or take away appeal rights in those cases.

Deprivation of citizenship is one issue—but it does not necessarily mean that deportation or removal from the United Kingdom automatically follows. Each case will be considered on its merits and separate decisions taken about the propriety of deportation or removal, as distinct from deprivation of citizenship. There might, for example, be practical or legal difficulties

	Lord Rooker 
HL 3rd reading 06 07 04 col 784
	preventing deportation or removal which would not prevent deprivation of citizenship, and circumstances in which the latter action would be desirable or appropriate notwithstanding the impossibility of the former. 

I believe that I have milked everything that I can from this minor technical amendment. I beg to move.


SECTION 55
	17 Dec 2003, col 1594
	The process and the legality of section 55 of the Nationality, Immigration and Asylum Act 2002 was upheld by the courts, and we intend to respond to that through the Bill. The measures that we are introducing, following discussions with refugee organisations, will allow us to be more flexible in assessing whether people have been in the country for any length of time. That is why my hon. Friend the Minister for Citizenship and Immigration will announce today that we will provide to those who make the decisions the necessary adjustment in advice to allow them—subject to people's giving an honest account of how they reached the country and how long they have been here—72 hours, rather than the current 24 hours, in relation to people claiming asylum and being entitled to benefit.

	The Rt Hon
David Blunkett MP
The Home Secretary

17 Dec 2003, col 1595
	Mr. Blunkett: I think that during that meeting [informal discussions with a number of MP’s including Iain Coleman prior to the introduction of s55 of the 2002 Act] we moved delphically from 72 hours to a period of months. I have never said that those who have been in this country for months could establish a claim to asylum. The purpose of section 55 was to prevent those who had been in the country for other purposes, on other visas and for other requirements from finding themselves destitute and deciding that this route was the fastest and most effective way of gaining public support in relation to subsistence and housing. We indicated that that was not the correct way in which to do so. 


Delays in transfer from NASS to benefits

	Beverley Hughes MP, The Minister for Citizenship and Immigration

Standing cttee 27 01 04 col 435
	The difficulty perceived by hon. Members is that, legally speaking, the clock starts ticking when the decision letter arrives. Their point is that notification of the termination of NASS support follows the decision letter, so asylum seekers and refugees might not pick up from the letter the fact that the clock has started ticking, and some of the notice period will have been eroded by the time they receive the NASS 35 letter. 

We have been working on this issue. Although I recognise that successful asylum seekers face considerable difficulties when leaving NASS support and entering the mainstream benefits system, I do not want to change the legislation so that the grace period commenced on receipt of the letter terminating NASS support, because that would simply elongate the process. Instead, we have concentrated on improving existing processes and working with the Department

	Beverley Hughes MP, The Minister for Citizenship and Immigration

Standing cttee 27 01 04 col 436
	for Work and Pensions to make more effective use of the existing statutory period. Let me say a little about what we have done and what stage we have reached. 

When we analysed the issue, we found that the main hold-up in accessing mainstream benefit before NASS support runs out arises from the issuing of the national insurance number by DWP. We have conducted a feasibility study in partnership with the DWP and the Inland Revenue and we have developed a process, although we have not yet rolled it out universally because we have only just got the results. As part of that process, however, successful asylum applicants are given a national insurance number with their decision letter. In that way, we eradicate at a stroke the problem of people not understanding the situation until they get their NASS 35 letter.
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Practice direction

Hansard extracts

The following practice direction was issued by the Lord Chief Justice 

on December 20. 1994 [1995] 1 WLR 192; [1995] 1 All ER 234

17A–69/1
1. Authority – The Practice Direction was issued with the concurrence of the Lord Chancellor by the Lord Chief Justice, the Master of the Rolls, the President of the Family Division and the Vice-Chancellor. It applied throughout the Supreme Court, including the crown court and the county courts.

17A–69/2
2. Application – The Practice Direction concerned both final and interlocutory hearings in which any party intended to refer to the reports of parliamentary proceedings as reported in the official reports of either House of Parliament, Hansard. No other report of parliamentary proceedings was to be cited.

17A–69/3
3. Documents to be served – Any party intending to refer to any extract from Hansard in support of any such argument as was permitted by the decisions in Pepper v. Hart [1993] A.C. 593; [1992] 3 W.L.R. 1032, and Pickstone v. Freemans plc [1989] A.C. 66; [1988] 3 C.M.L.R. 221, HL., or otherwise, must unless the judge otherwise directed, serve upon all other parties and the court copies of any such extract together with a brief summary of the argument intended to be based upon such report.

17A–69/4
4. Time for service – Unless the judge otherwise directed, service upon other parties to the proceedings and the court of the extract and summary of arguments referred to in paragraph 3 was to be effected not less than five clear working days before the first day of the hearing. That applied whether or not there was a fixed date. Solicitors had to keep themselves informed as to the state of the lists where no fixed date had been given.

17A–69/5
5. Methods of service – A service on the court was to be effected in accordance with Order 65, rule 5 of the Rules of the Supreme Court appropriately addressed as the circumstances might demand to:


(i)
In the Court of Appeal, Civil Division, three copies to the Registrar, Room E325, Royal Courts of Justice, Strand, London WC2A 2LL;


(ii)
In the Court of Appeal, Criminal Division, three copies to the Registrar of Criminal Appeals, Room C212, Royal Courts of Justice;


(iii)
In the Crown Office list, two copies to the Head of the Crown Office, Room C312, Royal Courts of Justice;


(iv)
In the Queen’s Bench Division in cases to be heard in London, the Clerk of the Lists, Room W16, Royal Courts of Justice. In the Queen’s Bench Division cases to be heard out of London, the chief clerk of the relevant district registry;


(v)
In the Chancery Division in cases to be heard in London, the Clerk of the Lists, Room TM 8.13, Thomas More Building, Royal Courts of Justice. In the Chancery Division in cases to be heard out of London, the chief clerk of the relevant district registry;


(vi)
In the Family Division in cases to be heard in London, the Clerk of the Rules, Room WC4, Royal Courts of Justice. In cases to be heard out of London, the chief clerk of the relevant district registry;


(vii)
In the Principal Registry of the Family Division, the assistant secretary, Somerset House, London SW1R 1LP;


(viii)
In the crown court, the chief clerk of the relevant crown court centre;


(ix)
In the county court, the chief clerk of the relevant county court.

N.B. Service upon other parties was to be effected in accordance with Order 65, rule 5 of the Rules of the Supreme Court, or otherwise as might be agreed between the parties.

17A–69/6
6. Failure to serve – If any party failed to comply with this Practice Direction the court might make such order, relating to costs and otherwise, as was in all the circumstances appropriate.
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