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LEGAL AID, SENTENCING AND PUNISHMENT OF OFFENDERS BILL – 

Bill 205 
 

Removal and Deportation 
(Schedule 1, Part 1, Paragraph 25) 

 
 
Paragraph 25, Page 109, after line 11 insert – 
 

(2) Civil legal services provided in relation to –   
(a) deportation under section 5 of the Immigration Act 1971 
(b) deportation under section 32 of the UK Borders Act 2007 
(c) removal under section 10 of the Immigration and Asylum Act 1999 
(d) removal under paragraphs 8 to10 of Schedule 2 to the Immigration Act 
1971 

   
 
Purpose 
This amendment preserves Legal Aid for removal and deportation cases.   
 
Briefing Note 
 
Removal is an administrative act.  It is used for  
a) Those who arrive in the UK without the necessary leave; 
b) Those who are in the UK but can no longer meet the terms and conditions of their 

leave (e.g. a worker who loses his/her job, a spouse or partner whose 
relationship breaks down); 

c) Those who breach the conditions of their leave (e.g. a student who works more 
than the permitted number of hours); 

d) Those who no longer have leave or permission to be in the UK.  For example, a 
person who has overstayed or a person whose application for asylum has been 
refused. 

 
In category b) will fall, for example, a domestic worker who flees his/her employer.  
The worker is no longer working as a domestic worker and therefore no longer meets 
the terms and conditions of his/her leave.  In category d) will fall, for example, a child 
who claimed asylum and was refused, but was granted discretionary leave because 
arrangements could not be made for their safety and welfare on return. Discretionary 
leave is normally granted to age 17 ½ at which point the child may face removal 
when they turn 18.  Those who continue to assert a fear of persecution will get legal 
aid, but those who simply say „I have lived my whole life here; I have nothing to which 
to return” will not. 
 
Deportation is used for persons whose presence in the UK is not considered to be 
conducive to the public good and in particular for those who have been convicted of 
criminal offences, although a person need not have a criminal conviction to face 
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deportation. It is also the case that when deporting a person, orders may be made to 
deport his/her family members who are persons under immigration control, although 
their own presence in the UK is not in itself cause for any concern.  Those family 
members have separate rights of appeal against their deportation.  It is not possible 
to deport a British citizen child along with his/her parent being deported, because the 
child is not a person under immigration control, but such a child will often leave with 
the parent, and arrangements are normally made for this.  It has been described by 
commentators as „constructive deportation.” 
 
In removal and deportation cases, the whole question of a person‟s future in the UK 
is at stake.  If a person has no basis for arguing that s/he should be allowed to 
remain in the UK, s/he will not pass the merits test for legal aid.  If the person does 
pass the merits test, then the arguments they will be putting forward will concern 
separation from family members, or removal from the country in which they have 
grown up or spent most of their lives. 
 
Paragraph 4.101 of the consultation paper states (with regard to public law children 
family proceedings): 
 

‘...we recognize that families must have a practical means of taking part in 
proceedings brought by public authorities that affect the integrity of the family 
unit’. 

 
In the family cases in question the prospect is of families being separated through 
children being taken into care. In such cases the family members remain in the same 
country, under the same legal jurisdiction and the overriding concern will be the best 
interests of the children and the aim to preserve family as far as possible consistent 
with that.  
 
However that statement can apply directly to immigration “family” cases. In those 
cases what is likely to be at stake is the disintegration of the family unit through 
separation across national borders, in circumstances where, if a person is 
administratively removed they will have no automatic entitlement to return.  A person 
who is deported rather than removed will be prevented by the deportation order from 
returning to the UK until the Order is lifted, and in the overwhelming majority of cases 
for very many years.  
 
Those families too “must have a practical means of taking part in proceedings 
brought by public authorities” and where their means are such that they would be 
financially eligible for legal aid that practical means will come only through legal aid 
funding. The Supreme Court has recently highlighted the importance of ensuring that 
the views of children are adequately represented in such cases in ZH (Tanzania) v 
SSHD [2011] UKSC 4. To deny funding in immigration cases involving the separation 
of families is inconsistent with aims of the proposal and the criteria. 
 
Removal cases include many that command considerable sympathy, especially from 
the local community.  Individuals who lose their job, or whose relationship breaks 
down, may be valued members of the community and it is difficult for them and those 
around them to understand that they are expected to leave.  It is important for public 
confidence in immigration control that the arguments for and against removal are 
seen to be weighed with care. 
 
Deportation cases frequently command less sympathy, although often this changes 
when people contemplate individual case examples (see annexe).  But it is precisely 
the controversial nature of these cases that makes it so important that the courts are 
seen to have given them a fair hearing and considered all the evidence.  The 
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offences will have been punished through the criminal sentence of the courts and the 
imposition of the additional punishment of exile from home and family, possibly 
forever, requires the most careful scrutiny.  
 
For further information please get in touch with: 
Steve Symonds, Legal Officer, steve.symonds@ilpa.org.uk, 020-7490 1553 
Alison Harvey, General Secretary, alison.harvey@ilpa.org.uk, 020-7251 8383 

mailto:steve.symonds@ilpa.org.uk
mailto:Alison.Harvey@ilpa.org.uk
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Annexe Case Examples  
 
Case of M 
M was a national of a South Asian State on a domestic worker visa. Despite being in 
the UK for approximately six years she had almost no English and a very basic 
education, having left school at a very young age. He employer wrote to the UK 
Border Agency to inform them that she no longer wished to employ her and renew 
her domestic worker visa. This was as a result of an argument the employer had had 
with M‟s boyfriend. Her employer then appeared to change her mind when M 
separated from her boyfriend and said she would support an application to renew her 
domestic worker visa. By this time the UK Border Agency had refused to extend M‟s 
domestic worker visa. 
M came to legal appointments with her employer who attempted to speak on her 
behalf. It was explained to her employer that she would not be able to be present 
when M was giving instructions. 
M‟s appeal was allowed under Article 8 of the European Convention on Human 
Rights (Right to a private life. M was granted Discretionary Leave to Remain in the 
UK. After her grant of Discretionary leave she was able to leave her employment as a 
domestic worker. It transpired that although she had a work contract with her former 
employer, that her employer did not honour this contract and required her to work 
additional hours for no additional payment. M was too afraid to say anything about 
this; it had been as a result of M‟s boyfriend raising this issue with her employer that 
her employer had contacted the UK Border Agency to say that she did not wish to 
renew M‟s visa. 
M would not have been in a position to afford private legal representation. Without 
legal help representation it is unlikely that M would have understood her rights or 
would have been able to lodge her appeal against the decision to refuse to renew her 
domestic worker visa. 
Case of T 
T was fifteen when he came to the UK. The whereabouts of T‟s family in his country 
of origin was unknown following flooding there.   He came to the UK and claimed 
asylum.  His application was refused but he was granted discretionary leave until his 
18th birthday.  He was then told he would be removed from the UK.  He had a 
younger cousin in the UK who suffered from Down‟s Syndrome and he had helped to 
care for him.  Legal aid lawyers appealed the decision to remove T relying on Article 
8.  They obtained evidence, including evidence from his cousin‟s teachers that T‟s 
removal would be devastating for his cousin.  The appeal succeeded. 
 
Case of Y 
Y had resided legally in the UK for nineteen years, always renewing her visa and 
complying with the rules. Two of her children had become British citizens. When she 
was diagnosed with HIV during a pregnancy, her psychological health also suffered.  
With her current visa due to expire, a new born baby whose HIV status was still 
unclear and all her friends and family in the UK, Y tried to investigate her immigration 
options herself. She concluded that she either had to separate from her partner and 
return to her country, where she and her baby would be stigmatised and separated 
from his father, or overstay.  With only days before her visa expired, she met a legal 
aid solicitor and was advised of the European Convention on Human Rights and that 
her medical history and family could be relevant to her immigration status.   Two 
applications were made under legal help. The first was made under the Freedom of 
Information Act to ascertain what had happened to a previous application and the 
second was for a visa extension on the basis that forcing Y to leave with her new 
baby would breach their rights under Article 8 of ECHR to family and private life.  The 
UK Border Agency agreed that this was a compelling and compassionate case and 
granted three years discretionary leave. 


