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15 March 2012 
 
The Rt Hon Lord Wallace of Tankerness QC 
The Advocate General for Scotland 
Advocate General's Private Office 
Dover House, Whitehall, London SW1A 2AU 
 
 
Dear Lord Wallace  
 
Re: Legal Aid, Sentencing and Punishment of Offenders Bill – 

unaccompanied children & legal aid 
 
On the third day of Report, you agreed to take concerns expressed by 
Baroness Lister of Burtersett to your colleague in Government, Mr Jonathan 
Djanogly MP, Parliamentary Under-Secretary of State regarding the situation 
of unaccompanied children and their need for legal advice and representation 
(Hansard HL, 12 Mar 2012 : Column 131). 
 
Earlier, in response to the concerns of Baroness Lister, you stated that: 
 

“Children will rarely be applicants in non-asylum immigration cases and 
will normally be considered as part of their parents’ application.  Child 
applicants are much more likely in asylum cases for which legal aid will 
remain available.  The noble Baroness also referred to unaccompanied 
children.  Unaccompanied children with an asylum or immigration issue 
would have a social worker assigned to them.  Their role includes 
helping the child to access the same advice and support as a child 
permanently settled in the United Kingdom, and they could also offer 
assistance in filling in forms, explaining terms and providing emotional 
support.  I was asked particularly about training in immigration law.  
The proposal is not for social workers to give detailed legal immigration 
advice but to help with form filling.  As I indicated in an earlier debate, 
we intend to work with the Office of the Immigration Services 
Commissioner to exempt local authorities from regulation so that they 
can offer low-level advice and assistance.” 

 
We write because in ILPA’s experience children are not infrequently 
applicants in non-asylum immigration cases and because of questions raised 
by the proposal about social workers.  
 
Immigration claims and appeals brought by unaccompanied children 
 
It was indicated that unaccompanied children bring very few non-asylum 
immigration claims and appeals.  This is not correct.  It is correct that the 
majority of unaccompanied children make asylum claims.  However, a very 
large number of these claims are refused, and the children are granted what is 
known as discretionary leave to remain – for whichever is the shorter period of 
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a grant for three years or until the child is aged 17½ years of age.  At this 
point, the child may (and very many do) apply for further leave to remain.  
Many of these cases are not brought on asylum grounds.  Moreover, where a 
child is refused asylum, he or she may (usually) appeal.  Some of these 
appeals have sufficient merit on non-asylum grounds (but not on asylum 
grounds) for those appeals currently to be brought on legal aid, or to be 
continued on legal aid.  There are a substantial number of children in the 
situations we describe here.  As the Bill is currently drafted, those children not 
applying for further leave on asylum grounds or not appealing on asylum 
grounds would not qualify for legal aid. 
 
Moreover, there are some children who never make an asylum claim but are 
in the care of local authorities and have good non-asylum claims to make.  A 
recent example of such a case, where a good non-asylum claim likely could 
and should have been made (but was not) while the child was in the care of a 
local authority and before reaching his 18th birthday is provided by the 
judgment in D v SSHD [2012] EWCA Civ 39.  Children, such as D, abandoned 
in the UK may fall into this category as may children whose parent dies, and 
sometimes such children will have been living here for many years (perhaps 
almost all their lives) before reaching 18 years. 
 
Many children in the care of a local authority may continue to be in the care of 
that authority after their 18th birthday.,  Under provisions of the Children Act 
1989, this may continue up until the young person reaches the age of 25 
years.  Again, many of these children may be pursuing good non-asylum 
immigration claims with no good asylum claim to make. 
 
We consider that the Government has underestimated the number of children 
in the care of local authorities with non-asylum immigration problems. 
 
Children who are not unaccompanied may have distinct non-asylum 
immigration claims.  In both EM (Lebanon) [2008] UKHL 64 and ZH 
(Tanzania) [2011] UKSC 4, the UK’s highest court found there to have been 
good non-asylum grounds for a child’s distinct representation in those 
particular appeals before the court and other appeals like them.  Moreover, as 
was referred to in those judgments, there may be situations in which there is a 
conflict of interest between the child and his or her parent.  Where there are 
distinct issues as regards the child (and/or where there is a conflict), there will 
be a serious risk that the parent will either not spot or not pursue those issues; 
and where the issue or evidence is not before the court, that the court is in no 
position to identify the existence of that issue or evidence. 
 
‘Low-level advice’ and ‘form-filling’ by social workers 
 
The proposal that social workers be exempted by the Immigration Services 
Commissioner so as to provide ‘low-level advice’ and assistance with ‘form-
filling’ to these children is one in respect of which we have two general 
concerns. 
 
The non-asylum immigration claims and appeals brought by unaccompanied 
children and appeals are generally brought outside the immigration rules and 
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usually on the basis of Article 8 of the European Convention on Human 
Rights, which in turn reflects rights under the UN Convention on the Rights of 
the Child (including as to the best interests of the child) and the duty upon the 
UK Border Agency to safeguard and promote the welfare of children.  These 
are not ‘low-level’ or routine matters.  The Immigration Services 
Commissioner does not permit those regulated only at level 1 of her scheme 
to do work on matters outside the rules or on Article 8 matters, but only those 
regulated at the higher levels.  For those separated children who are 
recognised as refugees, their refugee family reunion rights are also matters 
outside the scope of level 1 of the Commissioner’s scheme – indeed, the 
family reunion rights of these children are especially complex because such 
cases are not within the rules. 
 
There may be some basic form-filling that a child may require, the key forms 
that the child will be required to complete are to make an application outside 
the rules on Article 8 etc. grounds, notices of appeal and applications for 
permission to appeal (against a decision of a judge of the First-tier Tribunal 
(Immigration and Asylum Chamber)).  Again, none of this work is within scope 
of level 1 of the Commissioner’s scheme, which reflects the fact that 
identifying grounds of appeal or grounds of an Article 8 etc. claim are not 
straightforward. 
 
Even at level 1, the Commissioner’s scheme entails such matters as adequate 
supervision and continuing professional development in respect of 
immigration law and policy.  It is not a question of simply a one-off attainment 
of a degree of expertise in what is a frequently and rapidly changing area of 
law and practice. 
 
Social workers are not trained, supported or supervised to provide immigration 
advice or services.  There is a potential conflict of interest between 
representing the local authority assisting the child to advance an immigration 
case.  In matters such as those that turn on the child’s age, the child and local 
authority may themselves be in dispute.  The local authority has obligations 
toward the financial support of the child if the child remains in the UK (a grant 
is provided by the Home Office for separated children but Local Authorities 
identify costs not met by such grants) which also creates the potential for 
conflict, as does the role the local authority will have in meeting legal costs as 
the case develops (see below).  Many separated children have multiple needs 
and etiolated, if any, support networks and already require intensive support 
from very busy social workers. If a social worker were to operate beyond the 
level of his or her exemption he or she would commit a criminal offence. A 
social worker who has wrongly advised (or even correctly advised, but not in 
such a way as to be welcomed by) a child, risks doing very serious, possibly 
irreparable damage to his or her relationship with the child he or she is 
supporting.  That, in turn, can only add to risks of children going missing from 
care, and being put at increased risk of exploitation.   
 
Burden on local authorities 
 
In the circumstances, the proposed removal of legal aid from unaccompanied 
children in non-asylum matters, would pass an unknown but substantial 



 4

financial obligation onto local authorities by reason of what you identified in 
the debate as their “...role [in] helping the child access the same advice and 
support as a child permanently settled in the United Kingdom”.  That 
obligation, in the absence of legal aid, will have to be met by local authorities 
paying for solicitors, barristers and or those properly qualified under the 
Immigration Services Commissioner’s scheme at private rates – i.e. rates that 
can be expected to be considerably higher than legal aid rates.  As we have 
highlighted previously in correspondence to Lord McNally, there are very few 
not-for-profit advice agencies permitted to do immigration work beyond level 
1. 
 
In the circumstances, we urge the Government to reconsider this matter.  If 
legal aid is withdrawn now, there is a real risk that expertise (and there is 
particular expertise in working with unaccompanied children) that is currently 
available to advise and represent these children will be lost. 
 
Sincerely, 
 
 
Alison Harvey 
General Secretary, ILPA 
 
cc Lord McNally 
 Lord Bach 
 Baroness Lister of Burtersett 
 Lord Newton of Braintree 
 Immigration Services Commissioner 
 Children’s Commissioner 

Local Government Association 
 


