Annex 2 to TPC consultation on UT Rules

Tribunal Procedure Committee
Judicial Review in the Upper Tribunal: Consultation on proposed amendments to the Tribunal Procedure (Upper Tribunal) Rules 2008

Questionnaire

We would welcome responses to the following questions set out in the consultation paper. Please return the completed form by email to tpcsecretariat@justice.gsi.gov.uk by Thursday 30 June 2011. Thank you.
	Respondent name
	Immigration Law Practitioners’ Association

	Organisation
	Immigration Law Practitioners’ Association 


Q1.
As regards amendments which would bring section 18(3) of the TCE Act into play, or would give rise to an obligation to transfer the application to the High Court under the proposed new rule 33C:
	(a)  is it appropriate that the UT’s general powers to permit or require amendments under rule 5(3)(c), or to permit the applicant or another party to rely upon additional grounds of challenge, should extend to amendments and additional grounds which would, once made or relied upon, require the application to be transferred to the High Court?

	Comments: 
Yes. ILPA considers that the power of the Upper Tribunal to determine judicial review claims should remain limited. It is in the interests of justice for amendments to be permitted to be made to the existing claim rather than requiring an applicant to issue a new claim in the Administrative Court, with the attendant costs implications, even where that would result in the claim being transferred back to the Administrative Court. The issues will often be closely connected and it would be a waste of court time, costs and risk injustice if the claims have to be considered separately by the Administrative Court and the Upper Tribunal. 


	(b)  If so, is the proposed new rule 33B a satisfactory way of ensuring that this will be the case?


	Comments: 
Yes 


	(c)  if not, ought there to be a rule that would prohibit the UT from permitting or requiring an amendment, or permitting reliance upon an additional ground, which would, once made or relied upon, give rise to an obligation to transfer the application to the High Court?     

	Comments: 
No. For the reasons set out above, it is appropriate for such amendments to be permitted to be made, even if they would require transfer back to the Administrative Court. 


	(d)  when the UT is under an obligation to order transfer to the High Court, would it be appropriate for a rule to require the parties to state whether they wish the High Court to transfer the application back to the UT, and why, if the High Court’s discretionary powers under section 31A(3) of the Senior Courts Act 1981 permitted it to do so?

	Comments: 
ILPA has no objections to such a rule, which would appear to be an efficient way of dealing with such issues without the need for separate applications to be made to the Administrative Court. 


Q2.  As regards an application for JR or an application for permission to apply for JR, which the High Court has transferred as a matter of discretion, or as regards an application for JR following grant of permission by the UT in a case where the application for permission was transferred by the High Court as a matter of discretion:

	(a)  is it appropriate that the UT should have a power to transfer the application to the High Court where the significance of an amendment, or additional ground of challenge, makes it just and convenient that the High Court rather than the UT should deal with the proceedings?

	Comments: 
Yes. 

	(b)  If so, is the proposed new rule 33C a satisfactory way of ensuring that this will be the case? 

	Comments: 
Yes. However, ILPA considers that the parties should be afforded the opportunity to make representations as to whether it is just and convenient that the High Court rather than the Upper Tribunal deal with the proceedings. 

	(c)  ought the UT to be required to transfer the application to the High Court where an amendment, or additional ground of challenge, is such that if the amendment or additional ground had been relied on at the time of transfer the conditions which must be met for discretionary transfer would not have been satisfied?

	Comments:
Yes. 

	(d)  If so, is the proposed new rule 33C a satisfactory way of ensuring that this will be the case? 

	Comments:
Yes. 


Q3.   As regards an application for JR or an application for permission to apply for JR, which the High Court has transferred because it was required to do so, or as regards an application for JR following grant of permission by the UT in a case where the application for permission was transferred by the High Court because it was required to do so:
	(a)  ought the UT to be required to transfer the application to the High Court where an amendment, or additional grounds of challenge, is such that if the amendment or additional ground had been relied on at the time of transfer the conditions which must be met for compulsory transfer would not have been satisfied?

	Comments:
Yes. It is likely that in such cases the Upper Tribunal would not have jurisdiction to determine the claim if it were commenced in that form in the Upper Tribunal. It ought not to be possible to circumvent that limitation on the Upper Tribunal’s jurisdiction by subsequent amendment, but similarly it would not be in the interests of justice, for the reasons set out above, to preclude such amendments being made to claims which are pending in the Upper Tribunal. 

	(b)  If so, is the proposed new rule 33C a satisfactory way of ensuring that this will be the case? 

	Comments:
Yes



Q4.  Are there any other rule changes that would be appropriate for JR claims in the UT?
	Comments:
Please see ILPA’s response to the consultation on Fresh Claim judicial reviews, particularly our response to Q. 7. 
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