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Introduction 

The equalities impact on clients and providers of the Government's proposals 
to remove a number of areas of work from the scope of civil legal aid was 
assessed in: 

 the equality impact assessment (EIA) ‘Legal Aid Reform: Scope 
Changes’ which accompanied the consultation paper ‘Proposals for 
the Reform of Legal Aid in England and Wales’ published on 15 
November 2010; 

 the EIA ‘Reform of Legal Aid in England and Wales: Equality 
Impact Assessment (EIA)’ which accompanied the consultation 
response paper ‘Proposals for the Reform of Legal Aid in England 
and Wales – Consultation response’ published on 21 June 2011. 

This EIA relates to proposals for the processing of applications for Excluded 
Cases Funding (ECF) under section 10 of the Legal Aid, Sentencing and 
Punishment of Offenders Act. The proposals apply to England and Wales and 
will affect providers of legal services and their clients. 

http://www.justice.gov.uk/consultations/legal-aid-reform.htm
http://www.justice.gov.uk/consultations/legal-aid-reform.htm
http://www.justice.gov.uk/consultations/legal-aid-reform.htm
http://www.justice.gov.uk/consultations/legal-aid-reform.htm
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Summary 
 
 
 
As a consequence of reductions in the scope of civil legal aid funding 
contained in the Legal Aid, Sentencing and Punishment of Offenders Act, we 
anticipate that additional applications will be submitted for excluded cases 
funding (ECF). We therefore propose to introduce a new process for dealing 
with such applications, within a framework where correct funding decisions are 
made, targeting limited resources on those cases that are likely to require 
exceptional funding. 
 
We have analysed the equality impacts of our proposal on legal aid clients and 
providers in the light of the available data and reviewed that analysis in the 
light of a stakeholder engagement exercise. We believe that the proposed new 
arrangements are neither directly nor indirectly discriminatory, and that they 
are consistent with our duties under the Equality Act 2010. 
 
We have noted in particular a risk that in some cases legal aid providers may 
refuse a case that would have been granted ECF, or refuse to act on behalf of 
potential clients unless they agree to make a payment towards the cost of 
preparing the ECF application (which, in line with the position for present 
exceptional funding cases where all levels of service are out of scope, will only 
be made by the legal aid fund if the application is successful). We have 
considered whether it would be appropriate for the legal aid fund to pay for 
unsuccessful applications, or for reasonable adjustments made in the 
preparation of unsuccessful applications for groups of clients who might 
require more work at the application stage. 
 
It is anticipated that for the most part legal aid providers will make correct 
judgements in terms of putting forward applications on behalf of clients with a 
strong case for ECF, and refusing to do so for those that would not be granted 
it. The risk or potential cost in question will reduce over time as providers gain 
more experience in identifying which cases are likely to be granted ECF. 
Paying for all applications whether successful or not would encourage 
applications as a matter of routine, incurring costs which might ultimately be of 
no benefit to clients. We therefore do not consider it appropriate to pay for 
unsuccessful applications. 
 
The new ECF process should enable applications to be handled with less 
delay than if the existing process for exceptional funding was maintained. 
Greater integration with the in-scope cases process should over time make 
the new arrangements easier to understand. 
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Equality duties 

Under the Equality Act 2010 section 149, when exercising its functions, the 
Ministry of Justice is under a legal duty to have ‘due regard’ to the need to: 

 Eliminate unlawful discrimination, harassment and victimisation and 
other prohibited conduct under the Equality Act 2010; 

 Advance equality of opportunity between different groups (those who 
share a protected characteristic and those who do not); and 

 Foster good relations between different groups.     

The relevant protected characteristics for these purposes are: race, sex, 
disability, sexual orientation, religion and belief, age, marriage and civil 
partnership, gender reassignment, pregnancy and maternity.   

Consistent with these duties, and with the statutory objectives of section 149 
of the Equality Act 2010 in mind, the following EIA considers how these policy 
proposals are likely to impact on people sharing protected characteristics. 
 
The forms of prohibited conduct 
 
The provisions of the Equality Act 2010 currently in force contain, in Chapter 
2, several forms of prohibited conduct, namely: 
 
- direct discrimination (s.13) 
- discrimination arising from disability (s.15) 
- pregnancy and maternity discrimination (s.17 and s.18) 
- harassment (s.26) 
- victimisation (s.27) 
- breach of a non-discrimination clause (s.61) 
- indirect discrimination (s.19) 
- failure to comply with a duty to make reasonable adjustments (s.20 and s.21) 
 
These forms of prohibited conduct are considered, where relevant, in more 
detail below. 
 
Advancing of equality of opportunity and fostering good relations 
 
In relation to the second and third statutory objectives to which, under section 
149, the Ministry of Justice is obliged to have due regard, guidance is provided 
in subsections 149(3) and (5):  
 
‘(3) Having due regard to the need to advance equality of opportunity between 
persons who share a relevant protected characteristic and persons who do not 
share it involves having due regard, in particular, to the need to –  
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(a) remove or minimise disadvantages suffered by persons who share a 
relevant protected characteristic that are connected to that characteristic; 
 
(b) take steps to meet the needs of persons who share a relevant protected 
characteristic that are connected to that characteristic; 
 
(c) encourage persons who share a relevant protected characteristic to 
participate in public life or in any other activity in which participation by such 
persons is disproportionately low.’ 
 
‘(5) Having due regard to the need to foster good relations between persons 
who share a relevant protected characteristic and persons who do not share it 
involves having due regard, in particular, to the need to— 
 
(a) tackle prejudice 
 
(b) promote understanding’ 
 
These provisions indicate that the matters to which the Ministry must have due 
regard include the need for steps to be taken – although the duty remains one 
of due regard (as opposed to, for example, a duty actually to take steps or a 
duty to achieve a particular result). 
 
We have considered the implications of these proposals for the advancement 
of equality of opportunity and the need to foster good relations with the 
guidance in subsections 149(3) and (5) in mind. 
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Context setting  

An exceptional funding process currently allows for legal aid funding to be 
provided in cases that would otherwise be excluded from the scope of the civil 
legal aid scheme. Approximately 200 exceptional funding applications are 
currently submitted each year.  Around half of these cases relate to inquests, 
although a number of other out of scope cases are also funded, such as social 
security welfare benefit cases brought before the Social Entitlement Chamber 
of the First Tier Tribunal. 

As a result of its recent consultation exercise on legal aid reform, the 
Government is introducing changes which will reduce the scope of civil legal 
aid funding. These reforms aim to ensure that finite public resources are more 
accurately and fairly targeted at those individuals most in need, for the most 
serious cases in which legal assistance or advice is justified, as well as 
encouraging early resolution of disputes and delivering significant savings. 

As a consequence of these changes, we anticipate that additional applications 
will be submitted for excluded cases funding (ECF). For many categories of 
law, some or all cases will be removed from the scope of legal aid. In certain 
instances, these out of scope cases will be granted ECF. This will arise where 
the Director is satisfied that (i) failure to provide such funding would amount to 
a breach of an individual’s Convention rights, or any rights of the individual to 
the provision of legal services that are enforceable EU rights, or (ii) in an 
inquest case, there is a significant wider public interest in funding legal 
representation.  

These proposals are reflected in provisions contained within the Legal Aid, 
Sentencing and Punishment of Offenders Act. When the changes are 
implemented, it is estimated there could be approximately an additional 6,500 
applications for ECF Legal Representation per year. This figure is subject to 
uncertainty, and could change over time. It is assumed that if funding is 
granted in these cases, this will also extend to cover Legal Help. It is possible 
that further additional applications may be made for Legal Help only. The 
volume of such applications is uncertain. 

This EIA focuses on the proposed administrative arrangements accompanying 
the new ECF process. It does not address issues of contracting or 
remuneration in excluded cases. A process is needed that will handle the 
anticipated increased volume of cases effectively.   

The proposals do not include the criteria which the Director will use to decide 
whether or not to grant ECF in an individual case. Those criteria will be 
published as guidance provided by the Lord Chancellor. The criteria will 
continue to ensure the protection of an individual’s rights to legal aid under the 
European Convention on Human Rights as well as those rights to legal aid 
that are directly enforceable under European Union law. In considering 
whether legal aid should be provided in an individual case engaging Article 6 
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of the Convention, the Director would need to take into account, for example, 
the importance of the issues to the individual concerned and the nature of the 
rights at stake; the complexity of the case; the capacity of the individual to 
represent themselves effectively; and alternative means of securing access to 
justice. Any application will also need to satisfy the relevant means and merits 
tests, as now. 
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Aims and outcomes of the policy 

The objective is to introduce a new process that is well suited to dealing with 
an increased volume of applications for exceptional funding, whilst ensuring 
the correct cases are taken forward according to the criteria underpinning the 
scheme. The intended effects of the policy are to ensure an efficient 
exceptional funding process is introduced within a framework where correct 
funding decisions are made, targeting limited resources on those cases that 
are likely to require exceptional funding.    
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Stakeholder engagement 

As noted above the Government has previously consulted on the proposed 
changes to the scope of legal aid and the inclusion of provision for exceptional 
funding of excluded cases. Responses to the consultation on equality issues 
have been considered in the development of legal aid policies. We have 
carried out a short stakeholder engagement exercise on the process for 
dealing with ECF cases, which asked for views on likely impacts on the 
protected characteristics of age, disability, gender reassignment, marriage and 
civil partnership, pregnancy and maternity, race, religion or belief, sex, and 
sexual orientation. A summary of the responses to that exercise and our 
comments on the points made is at Annex B to this EIA. 
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Evidence sources 

In this EIA we have used data for 2009/10 presented in the ‘Reform of Legal 
Aid in England and Wales: Equality Impact Assessment’ published in June 
2011. This data is based on the following data sources: 

 Legal Services Commission (LSC) data on clients collected through 
provider billing for financial year 2009/2010 (LSC client data). This 
includes records of clients’ sex, age, race, and illness or disability 
status;   

 LSC claim data, which provides data on providers’ legal aid income; 
and 

 Legal Services Research Centre (LSRC) provider data, collected in 
support of their Routine Diversity Monitoring of the Supplier Base 
report, which provides equalities data on legal services providers.  This 
is a census of suppliers carried out by Resource Information System 
on behalf of the LSC. 

None of the data sources cover all of the protected characteristics. This EIA 
includes the available data on age, sex, race and disability. 

Details of clients are recorded by providers, not the clients themselves, and 
are therefore unlikely to be as accurate as self defined data, particularly in 
respect of disability/illness and race. 

As with many administrative datasets, the quality of the data is affected by the 
extent of missing data particularly regarding illness/disability status and race. 

Data on disability/illness does not contain details of the exact nature of the 
disability or illness, so it is not possible to identify those specific groups that 
might be affected by different policies. We acknowledge where appropriate in 
specific sections in this EIA where a proposal might have a greater impact on 
some people with certain specific disabilities. 

LSRC’s provider equality data is based on a survey of providers which overall 
has a 54 per cent response rate. A larger proportion of not for profit (NfP) civil 
providers responded (76 per cent) than solicitors (52 per cent). The findings 
for NfP providers are therefore a more robust basis on which to generalise 
than for other providers. The combined data on all providers over represents 
NfPs relative to solicitors. NfPs make up 9 per cent of all affected civil 
providers, but 13 per cent of the civil providers equalities data sample.  

Where data is only available for a very small number of providers (less than 
5), analysis is withheld to protect the privacy of providers. 

http://www.justice.gov.uk/consultations/legal-aid-reform.htm
http://www.justice.gov.uk/consultations/legal-aid-reform.htm


Legal Aid Reform: Excluded Cases Funding Process Equality Impact Assessment 

11 

Volumes of missing data are reported and, where appropriate, the data is 
analysed both including and excluding the missing cases to assess the 
possibility of disproportionate impacts. Where missing cases are excluded 
from the analysis this makes the assumption that clients and providers for 
whom data is missing are distributed across the protected characteristic 
categories in the same proportion as the clients and providers for whom data 
was available. This type of analysis allows comparisons to be drawn with 
population data. 

In making these comparisons, we have used where possible the 
characteristics of the England and Wales population aged 16 and over to 
provide adult population comparators. These data are drawn from the Office 
for National Statistics Annual Population Survey for the period 2009/10. 
Although children are represented in some case categories, LSC data indicate 
that 99 per cent of clients in 2009/10 were aged 16 and over.  

With regard to the disabled population, we have used as a comparator the 
published estimates for the working age population in England and Wales 
during 2009/10. Although this estimate excludes those who are outside this 
age, comparisons with data for previous years suggest differences with the 
England and Wales population on the whole are small.  
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Methodology 

In analysing the potential equalities impacts of these proposals, we have 
considered the impact on clients and providers, as follows: 

 Clients: we have identified the characteristics of clients who may 
be affected by reduction in scope of face-to-face and telephone 
services and therefore will form the pool of people from which the 
additional applications for ECF will come;  

 Clients: as we expect the majority of applications to be for the 
private family category of law we have separately identified the 
characteristics of clients who may be affected by reduction in scope 
of face-to-face and telephone services from this category of law; 
and 

 Providers: we have identified which providers may be more likely 
to be involved in the ECF process by examining the estimated 
change in income implied by the reforms expressed as a 
percentage of total civil legal aid income as appropriate1.  

 
 

                                                           

1
 We have used detailed data on the number and value of legal aid cases completed in 2009/10. 

Where providers have undertaken work which would be outside the scope of the legal aid 
scheme following implementation of the legal aid reforms, or remunerated at a different rate, we 
have re-priced their work. The amount a provider would be paid under the reform proposals has 
been compared with what it was actually paid in 2009/10. The LSRC matched equalities data 
for providers to the LSC claim data on those providers in order to estimate the average 
percentage reductions in legal aid income for groups of providers which share a protected 
characteristic. These average figures are compared between equality groups in order to identify 
whether certain providers may be more likely to be differentially impacted as a result of the 
proposals regarding the ECF process. 
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Analysis 

Impact on clients 
 
We anticipate that the number of applications for exceptional funding will 
increase substantially under the reformed legal aid scheme, with around 6,500 
additional applications for Legal Representation a year. We anticipate that a 
large majority of these cases will be private family cases. Information is not 
available on the protected characteristics of the 200 exceptional funding 
applications currently submitted each year.   
 
The new ECF process is designed to deal with a far larger number of 
applications than under the existing exceptional funding arrangements. This 
should mean that ECF applications can be handled with less delay than if the 
existing process for out of scope exceptional funding was maintained (with an 
increased volume of cases). This would represent a benefit for legal aid 
clients.  
 
The decision to grant or refuse funding will be taken in accordance with criteria 
published by the Lord Chancellor. Nothing in the ECF process compromises 
the applicant’s ability to have the decision reviewed either through the internal 
review process or through an application for judicial review proceedings. From 
this perspective it is not considered that the procedures taken as a whole 
would put legal aid clients at a particular disadvantage. It is anticipated that for 
the most part legal aid providers will make correct judgements in terms of 
putting forward applications on behalf of clients with a strong case for ECF, 
and refusing to do so for those that would not be granted it.  
 
There is a risk that in some cases legal aid providers may refuse a case that 
would have been granted ECF, or refuse to act on behalf of potential clients 
unless they agree to make a payment to cover the cost of preparing the ECF 
application. That represents a risk or a cost to legal aid clients but the same 
could arise under the existing exceptional funding process for completely out 
of scope cases. It is anticipated that this risk or potential cost will reduce over 
time as legal aid providers gain more experience in identifying which cases 
are likely to be granted ECF. 
 
For those cases that will remain in scope for Legal Help but not Legal 
Representation, such as inquests, it is assumed that there will be no impact on 
legal aid clients from the new arrangements. 
 
 
Potential Age Impacts 
 
Table 4 (Annex A) shows that the clients affected by reduction in scope of 
face-to-face and telephone services are more likely to be aged between 25 
and 64, and less likely to be aged either under 25 or over 64 compared with 
the general adult population. Those with a Private Family case are also more 
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likely to be aged between 25 and 64 than the general population aged 16 and 
over. 

Our current assessment, based on this evidence, is that there is the potential 
for the new process to have a differential impact in relation to age. 

Potential Disability Impacts 
 
Table 3 (Annex A) suggests that ill or disabled people make up a larger 
proportion of the clients affected by reduction in scope of face-to-face and 
telephone services than the population aged 16 to 64, whether or not unknown 
cases are excluded from the figures (21 per cent including unknowns and 25 
per cent excluding), compared with a figure of 19 per cent disabled for the 
those aged between 16 and 64 in the general population. 

The proportion of the clients affected by reduction in scope of face-to-face and 
telephone services who are ill or disabled (8 per cent excluding unknowns) is 
lower in Private Family cases than in most other categories of law, and lower 
than for the general population aged 16 to 64 (Table 3, Annex A). Missing data 
means that it is not possible to rule out the potential that ill or disabled people 
might be differentially affected by this change. 

Disabled clients or those with mental health issues or learning difficulties might 
require more work at the application stage and thus incur a bigger 
unrecovered expense if an application is unsuccessful.  

It is possible that some disabled clients might be more likely to apply for ECF 
than clients without disabilities, on the basis of a more limited capacity to 
represent themselves effectively, although the fact that a solicitor will oversee 
the process should mitigate this risk.  

Our current assessment, based on this evidence, is that there is the potential 
for the new process to have a differential impact in relation to disability. 

Potential Gender Reassignment Impacts 

Due to limitations in the available evidence we are unable to identify the 
potential for any differential impact. 

Potential Marriage and Civil Partnership Impacts 

Due to limitations in the available evidence we are unable to identify the 
potential for any differential impact. 

Potential Pregnancy and Maternity Impacts 

Due to limitations in the available evidence we are unable to identify the 
potential for any differential impact. 

Potential Race Impacts  
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Table 2 (Annex A) shows that Black and Minority Ethnic (BAME) clients 
affected by reduction in scope of face-to-face and telephone services are 
over-represented compared with the population aged 16 and over (25 per cent 
of clients excluding unknown cases, compared with 11 per cent of the 
population).  

Table 2 (Annex A) shows that the proportion of the clients affected by 
reduction in scope of face-to-face and telephone services in the Private Family 
category from BAME groups (12 per cent excluding unknowns) is in line with 
that of the adult population (11 per cent). 

Clients in need of translators might require more work at the application stage 
and thus incur a bigger unrecovered expense if an application is unsuccessful.  

Our current assessment, based on this evidence, is that there is the potential 
for the new process to have a differential impact in relation to race. 

Potential Religion and Belief Impacts 

Due to limitations in the available evidence we are unable to identify the 
potential for any differential impact. 

Potential Sex Impacts 

Table 1 (Annex A) shows that the clients affected by reduction in scope of 
face-to-face and telephone services comprise 56 per cent women whereas the 
population aged 16 and over in England and Wales comprises 51 per cent 
women, and women are therefore over-represented amongst these clients. 

Table 1 (Annex A) shows that the clients affected by reduction in scope of 
face-to-face and telephone services in the Private Family category are more 
likely to be female, representing 63 per cent of total clients (excluding 
unknowns). This proportion exceeds that of the 16+ population (51 per cent). 

Our current assessment, based on this evidence, is that there is the potential 
for the new process to have a differential impact in relation to sex. 

Potential Sexual Orientation Impacts 

Due to limitations in the available evidence we are unable to identify the 
potential for any differential impact. 

 
Impact on providers 
 
The streamlining of the new ECF process and greater integration with the in 
scope cases process should over time make the new ECF application 
arrangements easier to understand and so facilitate the provider’s task in 
completing the application on behalf of the client. 
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There may be transitional costs to legal services providers in adapting to the 
new ECF process. The ECF application forms will borrow heavily from the 
documentation required in support of the existing exceptional funding 
application process (for example, the standard means form will continue to 
apply). However, the ECF application forms will, for instance, also include a 
new scope test in order to ensure that the case covered by the ECF 
application is actually excluded from the civil legal aid scheme. As providers 
become familiar with these new arrangements, this initial extra burden is 
expected to subside. 
 

The actual work of setting out why the case meets the ECF criteria is not 
expected to be particularly onerous. The provider will need to explain in writing 
why there is a legal obligation to fund the case and how the ECF criteria are 
met. This should take no more than one to two hours at most (estimated on 
the basis of a judgement relating to the time required to prepare an 
exceptional funding application under the existing provisions, taking into 
account the differences in the ECF criteria). It will not be necessary to obtain 
expert reports in order to demonstrate that a client is entitled to ECF. 

 
As in the current process where all levels of service provision for a particular 
category of work are excluded from the scope of the civil legal aid scheme, the 
provider will only be able to claim payment for completion of the ECF 
application if it is subsequently successful. By comparison with the current 
process, therefore, there will be no new costs to providers from the new 
arrangements. However, there is a risk that providers carry out unpaid work on 
some applications for which ECF is not subsequently granted. It is anticipated 
that this risk will reduce over time as providers gain more experience in 
identifying which cases are likely to be granted ECF.  
 
For those cases that are in scope for Legal Help but not Legal Representation, 
such as inquests, it is assumed that the impact on legal aid providers from the 
new arrangements will be minimal, and will relate mainly to adapting to the 
new application requirements. 
 
Only a small number (19) of NfP providers undertake work in the Private 
Family category of law and of those equalities data was only available for 8. It 
is therefore not possible to provide a robust analysis for this group. 
 
Potential Age Impacts  
 
Due to limitations in the available evidence we are unable to identify the 
potential for any differential impact. 

Potential Disability impacts 
 
Table 9 (Annex A) shows that NfP providers that employ an ill or disabled 
manager could see a higher average impact of the reduction in legal aid 
income as a result of the scope changes (76 per cent) than those that do not 
(71 per cent). Solicitor providers that employ an ill or disabled manager will 
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see an average impact of 40 per cent, compared with the 43 per cent average 
impact for those that do not (Table 10, Annex A). 

For Private Family law, solicitor providers with no ill or disabled managers are 
expected to experience a slightly larger average impact compared with those 
with an ill or disabled manager (42 per cent compared with 37 per cent). 

Our current assessment, based on this evidence, is that there is the potential 
for the new process to have a differential impact in relation to disability. 

Potential Gender Reassignment Impacts 

Due to limitations in the available evidence we are unable to identify the 
potential for any differential impact. 

Potential Marriage and Civil Partnership Impacts 

Due to limitations in the available evidence we are unable to identify the 
potential for any differential impact. 

Potential Pregnancy and Maternity Impacts 

Due to limitations in the available evidence we are unable to identify the 
potential for any differential impact. 

Potential Race Impacts  

Table 7 (Annex A) shows that NfP providers with majority White British 
ownership and control could see an average impact of the reduction in legal 
aid income of 72 per cent as a result of the scope changes, similar to those 
with majority BAME ownership and control (an average 69 per cent reduction). 
Table 8 (Annex A) shows that solicitor providers with majority White British 
ownership will see a higher average impact than those with majority BAME 
ownership (44 per cent and 32 per cent respectively). 

Table 8 (Annex A) shows that solicitors with majority White British ownership 
and control are likely to have a higher average impact for private family law 
than those with majority BAME ownership and control (43 per cent and 29 per 
cent respectively). 

Our current assessment, based on this evidence, is that there is the potential 
for the new process to have a differential impact in relation to race. 

Potential Religion and Belief Impacts 

Due to limitations in the available evidence we are unable to identify the 
potential for any differential impact. 

Potential Sex Impacts 
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Table 5 (Annex A) shows that NfP providers with majority female ownership 
and control could see a higher average impact on reductions in legal aid 
income than those with majority male ownership and control (73 per cent 
compared with 68 per cent). Solicitor providers with male and female majority 
ownership and control are estimated to experience similar average impacts of 
44 per cent and 40 per cent respectively (Table 6, Annex A) 
 
Table 6 (Annex A) shows that of all those solicitor providers for which 
equalities data was available, those with majority male ownership and control 
are estimated to experience a similar average impact for Private Family law 
(42 per cent) to those with majority female ownership and control (39 per 
cent).  
 
Our current assessment, based on this evidence, is that there is the potential 
for the new process to have a differential impact in relation to sex. 

Potential Sexual Orientation Impacts 

Due to limitations in the available evidence we are unable to identify the 
potential for any differential impact. 

 

Analysis against statutory obligations 

 
Direct discrimination 
 
Clients 
 
We have considered whether the proposals are likely to treat legal service 
clients who share a protected characteristic less favourably for a reason 
related to that characteristic than legal service clients who do not share that 
characteristic. The proposals will apply to all legal service clients and we do 
not consider that they treat any group of clients differently because of a reason 
connected to a protected characteristic. We therefore do not consider that the 
proposals are likely to be directly discriminatory for clients. 
 
Providers 
 
We have considered whether the proposals are likely to treat legal service 
providers who share a protected characteristic less favourably for a reason 
related to that characteristic than legal service providers who do not share that 
characteristic. The proposals will apply to all legal service providers and we do 
not consider that they treat any group of providers differently because of a 
reason connected to a protected characteristic. We therefore do not consider 
that the proposals are likely to be directly discriminatory for providers. 
 
Indirect discrimination 
 
Clients 
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The proposals will apply equally to those clients who share a protected 
characteristic and those who do not.  However, those with some of the 
protected characteristics may be more likely than the general population to 
use the ECF process. For example, we have identified the potential for 
differential impacts in relation to age, disability, race and sex. 

We have considered whether the proposals are likely to put clients who share 
a protected characteristic at a particular disadvantage in comparison with 
clients who do not share that characteristic and, if so, whether the proposals 
are justified as a proportionate means of meeting a legitimate aim.  

The proposal that providers will not be given devolved powers for any level of 
service in relation to ECF is a departure from how Legal Help is currently 
managed by the LSC in relation to the majority of exceptional funding cases. 
At present, in the overwhelming majority of such cases in-scope Legal Help is 
available and can be self-granted by providers in the normal way to cover the 
preparatory work associated with making an exceptional funding application. 
In a minority of such cases where all levels of service, including Legal Help, 
are out of scope (eg business cases) the cost of making an exceptional 
funding application can be claimed as part of the exceptional funding grant if 
the application is successful. In future, in many more ECF cases all levels of 
service may be out of scope. In such cases it will not be possible for providers 
to self-grant Legal Help, and we do not propose to allow them to do so on an 
ECF basis, so any work carried out in advance of determination of an 
application will be done at the provider’s risk or the client’s own expense. 
Payment for the cost of making the application will be made only if the 
application is successful.  

There is a risk in making clients bear the expense of unsuccessful applications 
in that disabled clients or those with mental health issues, learning difficulties 
or need of translators might require more work at the application stage and 
thus incur a bigger unrecovered expense (albeit that many such clients could 
be expected to be assisted by a friend or relative).  
 
Although we expect that the number of applications for ECF will increase 
substantially by comparison with present exceptional funding applications, we 
expect it to remain relatively small in comparison with the overall volume of 
legal aid applications. We cannot predict how many applications will be 
unsuccessful. We do not expect that the financial burden for clients under the 
proposed new arrangements will be too onerous. 
 
Any risk that providers might as a matter of policy decline to take on 
applications by people with protected characteristics as a result of perceived 
increased burdens potentially associated with such applications should in our 
view be mitigated by the existing legal duties on providers with regard to 
equality, for example the requirement under section 29 of the Equality Act 
2010 that a service provider does not discriminate in the provision of services.   
 
Non-payment for unsuccessful applications is in line with the position for the 
minority of existing exceptional funding cases where all levels of service are 
out of scope. Paying for all ECF applications whether successful or not would 
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encourage applications as a matter of routine, incurring costs which might 
ultimately be of no benefit to clients. 
 
We do not therefore consider that these proposals will give rise to indirect 
discrimination in respect of clients who share a protected characteristic. In any 
event, we consider that the proposals are justified as a proportionate means of 
meeting our policy objectives, namely the creation of an application process 
that targets limited resources on those cases that are likely to require 
exceptional funding, and accordingly which manages appropriately the 
administrative risk of purely speculative applications. 
 
 
Providers 

The proposals will apply equally to those providers who share a protected 
characteristic and those who do not. However, we have identified the potential 
for differential impacts in relation to disability, race and sex. Routine provider 
diversity monitoring tells us that BAME and women managed/controlled 
providers are more likely to be smaller providers.  

We have considered whether the proposals are likely to put providers who 
share a protected characteristic at a particular disadvantage in comparison 
with providers who do not share that characteristic and, if so, whether the 
proposals are justified as a proportionate means of meeting a legitimate aim.  

The ‘Impact on providers’ section above describes the potential for cost and 
risk to providers in the proposed new process. Although we expect that the 
number of applications for ECF will increase substantially by comparison with 
present exceptional funding applications, we expect it to remain relatively 
small in comparison with the overall volume of legal aid applications. We 
cannot predict how many applications will be unsuccessful. We do not expect 
that the financial burden for providers under the proposed new arrangements 
will be too onerous. 
 
Non-payment for unsuccessful applications is in line with the position for the 
minority of existing exceptional funding cases where all levels of service are 
out of scope. Paying for all ECF applications whether successful or not would 
encourage applications as a matter of routine, incurring costs which might 
ultimately be of no benefit to clients. 
 
We do not therefore consider that these proposals will give rise to indirect 
discrimination in respect of providers who share a protected characteristic.  
In any event, we believe that the proposals are justified as a proportionate 
means of meeting our policy objectives, namely the creation of an application 
process that targets limited resources on those cases that are likely to require 
exceptional funding, and accordingly which manages appropriately the 
administrative risk of purely speculative applications.  
 

Discrimination arising from disability 
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Insofar as these proposals extend to disabled legal service clients and 
providers we believe that the proposals are proportionate, having regard to 
their aim - namely provision of an effective and efficient process for ECF 
applications.  
 
Duty to make reasonable adjustments 
 
We will ensure that effective communications are in place to explain the ECF 
process to disabled clients and providers where necessary. For the reasons 
given below (under ‘Advancing equality of opportunity’) we do not consider 
that it would be a reasonable adjustment to the proposals to pay for all 
applications from disabled clients. Providers will be expected as part of their 
legal obligations to make reasonable adjustments for their clients, as now, in 
accordance with the duties that they have as service providers under section 
29 of the Equality Act 2010. Where, in the event of a successful application, 
reasonable and reasonably incurred disbursements by the provider are 
reimbursed, this would include the cost of any disbursements incurred by 
providers in meeting their duty to make reasonable adjustments for a client 
with a disability, for example for the cost of employing a British Sign Language 
interpreter or providing a document in Braille.   
 
Harassment and victimisation 
 
We do not consider there to be a risk of harassment or victimisation as a result 
of these proposals. 
 
Advancing equality of opportunity 
 
We have considered the three parts of this objective as follows, in line with the 
factors set out at subsections 149(3) and 149(5) of the Equality Act 2010. 
 
Whether the persons affected by the policy suffer a disadvantage connected 
to one of the protected characteristics, and if so what can be done to remove 
or minimise the disadvantage.  
 
As noted above, disabled clients or those with mental health issues, learning 
difficulties or need of translators might require more work at the application 
stage and thus incur a bigger unrecovered expense in situations where a 
provider does not wish to take forward an ECF application without guaranteed 
income from either the legal aid fund or the client if the application is not 
successful. We have considered whether it would be appropriate for the legal 
aid fund to pay for unsuccessful applications, or for reasonable adjustments 
made in the preparation of such applications, for those groups. We do not 
consider it unreasonable to expect legal service providers to make sensible 
judgements about the prospects of success of potential ECF applications, and 
to manage time and disbursements accordingly. Nor do we consider it 
unreasonable for an applicant whose application is judged by a provider to 
have an unacceptably high risk of failure to be asked to pay in advance. We 
therefore do not consider that it would be reasonable for the legal aid fund to 
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pay for unsuccessful applications or for reasonable adjustments made in the 
preparation of such applications.  
 
Whether the needs of persons who share a protected characteristic are 
different from those of others who do not share it, and what can be done to 
meet such needs.  
 
As noted above, disabled clients or those with mental health issues, learning 
difficulties or need of translators might require more work at the application 
stage and thus incur a bigger unrecovered expense in situations where a 
provider does not wish to take forward an ECF application without guaranteed 
income from either the legal aid fund or the client if the application is not 
successful. We have considered whether it would be appropriate for the legal 
aid fund to pay for unsuccessful applications, or for reasonable adjustments 
made in the preparation of such applications, for those groups. We do not 
consider it unreasonable to expect legal service providers to make sensible 
judgements about the prospects of success of potential ECF applications, and 
to manage time and disbursements accordingly. Nor do we consider it 
unreasonable for an applicant whose application is judged by a provider to 
have an unacceptably high risk of failure to be asked to pay in advance. We 
therefore do not consider that it would be reasonable for the legal aid fund to 
pay for unsuccessful applications or for reasonable adjustments made in the 
preparation of such applications. 
 
  
Whether there is different use of services or the policy by persons who share 
the protected characteristics, whether participation by some is 
disproportionately low, and what can be done to encourage participation.  
 
We are unable at present to quantify whether we are likely to need to take 
steps to encourage take-up of ECF. We will monitor participation when 
implemented. 
 
Promoting understanding and fostering good relations 
 
We have given careful consideration to this objective and do not believe that 
the proposals should make its attainment more difficult. As part of the overall 
package of legal aid reform the Government has specifically protected 
discrimination claims in all areas of civil legal aid, demonstrating its 
commitment to the principles of equality and to the combating of societal 
prejudices.  
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Mitigation and Justification 

The new ECF process should enable applications to be handled with less 
delay than if the existing process for exceptional funding was maintained. 
Greater integration with the in-scope cases process should over time make 
the new arrangements easier to understand. 
 
Provision for reimbursement of disbursements for reasonable adjustments for 
meeting the needs of legal aid clients with a disability or for the costs of 
foreign language interpretation/translation will remain unchanged for the ECF 
process. Providers will receive payment for successful applications, including 
any reasonable disbursements associated with such applications. Any risk that 
providers might as a matter of policy decline to take on applications by people 
with protected characteristics as a result of perceived increased burdens 
potentially associated with such applications should in our view be mitigated 
by the existing legal duties on providers with regard to equality, for example 
the requirement under section 29 of the Equality Act 2010 that a service 
provider does not discriminate in the provision of services. 

 
We have identified a number of areas where there are limitations in the 
administrative data and we will explore the feasibility of improving data 
coverage and quality in the medium and longer term. We will complement use 
of administrative data with bespoke research exercises where appropriate. For 
example we are looking to explore existing administrative data on current legal 
aid clients as a first step with a view to improving data collection and to 
monitoring changes in the profile of legal aid clients. Consideration of the 
groups whose characteristics are protected under the Equality Act would form 
part of this work. The exploration of existing management information on legal 
aid clients will also provide us with a starting point for identifying what 
additional information is needed for monitoring purposes and how we may 
obtain this information through alternative research exercises. Separately, we 
have commenced a survey of legal aid providers in collaboration with the Law 
Society and the Legal Services Board. We will keep research needs in this 
area under review. 
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Monitoring 

We anticipate that the earliest these changes will be implemented is April 
2013.  

We expect for ECF cases to record broadly the same data that is currently 
collected on in-scope civil cases. That includes details about the client 
including gender, ethnic origin and disability (there are also a number of 
additional details depending on the type of work completed, for example 
marital status). We also require information on the type of case and the 
outcome of the case that is being funded. 

We will keep under review the practical consequences of the proposals for 
groups sharing protected characteristics. 
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ANNEX A  

EVIDENCE 

Clients 

Table 1: Sex – the clients affected by reduction in scope of face-to-face and telephone services by 

category of law, 2009/10 data  

 

  
Estimated characteristics 

 Excluding 

unknown 

Category of law 

Estimated 

volume 

reduction 

Female Male Unknown  Female Male 

        

Actions against police 2,220  27% 73% 0%  27% 73% 

Clinical Negligence 4,000  50% 49% 1%  50% 50% 

Consumer 3,570  48% 51% 1%  48% 52% 

Debt 105,050  53% 47% 0%  53% 47% 

Education 2,870  72% 28% 0%  72% 28% 

Employment 24,070  45% 55% 0%  45% 55% 

Family 255,000  62% 37% 0%  63% 37% 

Housing 53,200  61% 39% 0%  61% 39% 

Immigration 51,290  46% 53% 0%  47% 53% 

Miscellaneous 3,880  59% 40% 1%  60% 40% 

Personal Injury 2,460  35% 59% 6%  37% 63% 

Public Law 250  59% 35% 6%  63% 38% 

Welfare Benefits 135,000  53% 47% 0%  53% 47% 

        

Total 645,000  56% 43% 0%   56% 44% 
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England & Wales 

population (16+) 
43,910,000 51% 49% 0%   51% 49% 

Source: Caseload data from the Legal Services Commission, Annual Population Survey, April 

2009-March 2010, Office for National Statistics 

 

Table 2: Ethnicity – the clients affected by reduction in scope of face-to-face and 

telephone services by category of law, 2009/10 data 

 

  
Estimated characteristics  

Excluding 

unknown 

Category of law 

Estimated 

volume 

reduction 

BAME White Unknown  BAME White 

        

Actions against police 2,220  23% 59% 18%  28% 72% 

Clinical Negligence 4,000  12% 65% 23%  16% 84% 

Consumer 3,570  14% 70% 16%  17% 83% 

Debt 105,050  16% 80% 4%  17% 83% 

Education 2,870  34% 51% 15%  40% 60% 

Employment 24,070  23% 72% 5%  24% 76% 

Family 255,000  11%* 76% 13%  12% 88% 

Housing 53,200  29% 62% 9%  32% 68% 

Immigration 51,290  86% 7% 7%  92% 8% 

Miscellaneous 3,880  9%* 73% 18%  11% 89% 

Personal Injury 2,460  14% 51% 35%  22% 78% 

Public Law 250  12% 71% 18%  14% 86% 

Welfare Benefits 135,000  26% 70% 4%  27% 73% 
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Total 645,000 23% 69% 9%   25% 75% 

England & Wales 

population (16+) 

43,910,000 11% 89% 0% 

  

 11% 88% 

Source: caseload data from the Legal Services Commission, Annual Population Survey, April 2009-March 

2010, Office for National Statistics 

* While the proportion of clients who are known to be BAME is in-line than the figure for the 

population of England & Wales the amount of missing data means that we cannot draw 

conclusions about whether BAME people are over or under-represented among legal aid clients 

 

Table 3: Disability – the clients affected by reduction in scope of face-to-face and telephone services by 

category of law, 2009/10 data  

 

  Estimated characteristics  Excluding unknown 

Category of law 

Estimated 

volume 

reduction 

Ill/disabled 
Not 

ill/disabled 
Unknown  Ill/disabled 

Not 

ill/disabled 

        

Actions against police 2,220  17%* 56% 27%  24% 76% 

Clinical Negligence 4,000  34% 25% 41%  57% 43% 

Consumer 3,570  18%* 56% 26%  25% 75% 

Debt 105,050  25% 68% 7%  27% 73% 

Education 2,870  15%* 67% 18%  18% 82% 

Employment 24,070  10%* 81% 9%  11% 89% 

Family 255,000  7%* 74% 20%  8% 92% 

Housing 53,200  24% 61% 15%  29% 71% 

Immigration 51,290  4%* 72% 24%  5% 95% 

Miscellaneous 3,880  17%* 52% 31%  24% 76% 

Personal Injury 2,460  11%* 36% 53%  23% 77% 
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Public Law 250  29% 47% 24%  38% 62% 

Welfare Benefits 135,000  54% 39% 7%  58% 42% 

        

Total 645,000 21% 64% 15%   25% 75% 

England & Wales 

population (16-64)** 

35,300,000 19% 82% 0%   19% 82% 

Source: caseload data from the Legal Services Commission, Annual Population Survey, April 2009-March 2010, 

Office for National Statistics 

* While the proportion of clients who are known to be ill or disabled is in-line or lower than the figure for the 

population of England & Wales the amount of missing data means that we cannot draw conclusions about 

whether ill or disabled people are over or under-represented among legal aid clients 

** The comparator for the disabled population is the working age population in England and Wales during 

2009/10 as published in the Annual Population Survey. Although this excludes particular elements of the 

population, comparisons with data for previous years suggest differences with the England and Wales 

population on the whole are small. Where there is the potential for disabled individuals to experience a 

greater impact, this risk is addressed in each proposal. 

 

Table 4: Age – the clients affected by reduction in scope of face-to-face and telephone services by 

category of law, 2009/10 data 

 

  Estimated characteristics  

Category of law 

Estimated 

volume 

reduction 

24 and 

under 
25-64 65+ Unknown 

      

Actions against police 2,220  11% 85% 4% 0% 

Clinical Negligence 4,000  10% 75% 15% 0% 

Consumer 3,570  4% 79% 16% 0% 

Debt 105,050  7% 86% 6% 1% 

Education 2,870  12% 86% 1% 0% 
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Employment 24,070  13% 85% 2% 1% 

Family 255,000  8% 90% 2% 0% 

Housing 53,200  10% 82% 7% 0% 

Immigration 51,290  11% 86% 4% 0% 

Miscellaneous 3,880  8% 74% 18% 0% 

Personal Injury 2,460  15% 77% 7% 0% 

Public Law 250  6% 88% 6% 0% 

Welfare Benefits 135,000  6% 87% 7% 0% 

          

Caseload affected 645,000 8% 86% 5% 0% 

England & Wales 

population (excluding 

those aged 0-15) 

43,783,000 15% 66% 19% 0% 

Source: Caseload data from the Legal Services Commission, 2009 mid-year 

population estimates, Office for National Statistics. 

 

Technical note: 

Client data is based on face-to-face cases (including legal help and legal 

representation) and telephone cases. Where data has not been available for 

the specific sub categories under consideration, we have assumed the 

characteristics of cases the next higher category. 
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NFP providers 

Table 5  –  Average provider impact of reduction in legal aid income by 

category of law and sex of majority ownership and control – 2009/10 

 

  Providers 
Avg. 

impact  Sex No. % 

     

Actions 

against the 

police 

Male 1 - - 

Female 1 - - 

Mixed 1 - - 

Total 3 - - 

         

Consumer 

Male 4 - - 

Female 5 - 1% 

Mixed 3 - - 

Total 12 - 2% 

        

Debt 

Male 60 25% 32% 

Female 134 57% 38% 

Mixed 42 18% 37% 

Total 236  36% 

     

Education 

Male 3 - - 

Female 6 - 6% 

Mixed 2 - - 

Total 11 - 11% 
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Employment 

Male 31 44% 15% 

Female 29 41% 8% 

Mixed 10 14% 10% 

Total 70  11% 

        

Housing 

Male 53 34% 14% 

Female 75 48% 14% 

Mixed 29 18% 14% 

Total 157  13% 

Source: Routine Diversity Monitoring of the Supplier Base, LSRC 2011, LSRC and 

MoJ modelling, 2011 

 

Table 5 Continued  –  Average provider impact of reduction in legal aid 

income by category of law and sex of majority ownership and control – 

2009/10* 

 

  Providers 
Avg. 

impact  Sex No. % 

     

Immigration 

Male 25 53% 26% 

Female 17 36% 25% 

Mixed 5 11% 40% 

Total 47  26% 

     

Family Male 3 - - 
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Female 5 - 24% 

Mixed 0 - - 

Total 8 - 16% 

     

Clinical 

negligence 

Male 0 - - 

Female 0 - - 

Mixed 0 - - 

Total 0 - - 

        

Miscellaneous 

Male 4 - - 

Female 3 - - 

Mixed 1 - - 

Total 8 - 0% 

     

Personal 

injury 

Male 0 - - 

Female 1 - - 

Mixed 0 - - 

Total 1 - - 

     

Public law 

Male 7 - 0% 

Female 4 - - 

Mixed 2 - - 

Total 13 - 0% 

       

Welfare Male 72 29% 38% 
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benefits Female 133 53% 40% 

Mixed 45 18% 38% 

Total 250  39% 

       

All categories 

Male 96 30% 68% 

Female 166 53% 73% 

Mixed 54 17% 74% 

Total 316  72% 

Source: Routine Diversity Monitoring of the Supplier Base, LSRC 2011, LSRC and 

MoJ modelling, 2011 

*Estimated impacts have been suppressed for categories with fewer than 5 

observations. 

 

Solicitor providers 

Table 6  –  Average provider impact of reduction in legal aid income by 

category of law and sex of majority ownership and control – 2009/10 

 

  Providers 
Avg. 

impact  Sex No. % 

     

Actions 

against the 

police 

Male 145 69% 4% 

Female 30 14% 3% 

Mixed 35 17% 2% 

Total 210  4% 

         

Consumer Male 277 71% 3% 
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Female 47 12% 2% 

Mixed 66 17% 1% 

Total 390  2% 

        

Debt 

Male 350 66% 2% 

Female 77 15% 3% 

Mixed 104 20% 2% 

Total 531  2% 

     

Education 

Male 53 62% 2% 

Female 14 16% 3% 

Mixed 18 21% 0% 

Total 85  2% 

     

Employment 

Male 182 66% 3% 

Female 41 15% 4% 

Mixed 52 19% 2% 

Total 275  3% 

        

Housing 

Male 502 66% 3% 

Female 109 14% 3% 

Mixed 153 20% 3% 

Total 764  3% 

Source: Routine Diversity Monitoring of the Supplier Base, LSRC 2011, LSRC and 

MoJ modelling, 2011 
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*Estimated impacts have been suppressed for categories with fewer than 5 

observations. 

 

Table 6 Continued  –  Average provider impact of reduction in legal aid 

income by category of law and sex of majority ownership and control – 

2009/10 

 

  Providers 
Avg. 

impact  Sex No. % 

     

Immigration 

Male 72 47% 16% 

Female 39 26% 21% 

Mixed 41 27% 17% 

Total 152  18% 

     

Family 

Male 1277 66% 42% 

Female 331 17% 39% 

Mixed 336 17% 41% 

Total 1944  41% 

     

Clinical 

negligence 

Male 99 77% 18% 

Female 18 14% 24% 

Mixed 12 9% 22% 

Total 129  19% 

         

Miscellaneous 
Male 454 69% 3% 

Female 82 12% 1% 
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Mixed 124 19% 2% 

Total 660  2% 

      

Personal 

injury 

Male 191 70% 5% 

Female 35 13% 3% 

Mixed 45 17% 1% 

Total 271   4% 

     

Public law 

Male 163 65% 0% 

Female 36 14% 0% 

Mixed 53 21% 0% 

Total 252  0% 

       

Welfare 

benefits 

Male 157 60% 4% 

Female 46 17% 8% 

Mixed 60 23% 5% 

Total 263  5% 

       

All categories 

Male 1459 65% 44% 

Female 388 17% 40% 

Mixed 393 18% 41% 

Total 2240  43% 

Source: Routine Diversity Monitoring of the Supplier Base, LSRC 2011, LSRC and 

MoJ modelling, 2011 

*Estimated impacts have been suppressed for categories with fewer than 5 

observations.  
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NFP providers 

Table 7 – Average provider impact of reduction in legal aid income by 

category of law and race of majority ownership and control – 2009/10 

 

  Providers 
Avg. 

impact  Race No. % 

     

Actions 

against the 

police 

White British 3 - - 

BAME 0 - - 

Mixed 0 - - 

Total 3 - - 

      

Consumer 

White British 10 - 1% 

BAME 0 - - 

Mixed 2 - - 

Total 12 - 1% 

       

Debt 

White British 214 88% 38% 

BAME 15 6% 16% 

Mixed 13 5% 24% 

Total 242   36% 

     

Education 

White British 7 - 4% 

BAME 4 - - 

Mixed 2 - - 

Total 13 - 4% 
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Employment 

White British 63 88% 11% 

BAME 7 10% 11% 

Mixed 2 3% - 

Total 72   11% 

         

Housing 

White British 128 80% 13% 

BAME 19 12% 12% 

Mixed 13 8% 15% 

Total 160   13% 

Source: Routine Diversity Monitoring of the Supplier Base, LSRC 2011, LSRC and 

MoJ modelling, 2011 

*Estimated impacts have been suppressed for categories with fewer than 5 

observations. 

 

Table 7 Continued – Average provider impact of reduction in legal aid 

income by category of law and race of majority ownership and control – 

2009/10 

 

  Providers 
Avg. 

impact  Race No. % 

     

Immigration 

White British 27 54% 17% 

BAME 20 40% 38% 

Mixed 3 6% - 

Total 50   26% 
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Family 

White British 8 - 16% 

BAME 0 - - 

Mixed 0 - - 

Total 8 - 16% 

      

Clinical 

negligence 

White British 0 - - 

BAME 0 - - 

Mixed 0 - - 

Total 0 - - 

         

Miscellaneous 

White British 7 - 1% 

BAME 1 - - 

Mixed 0 - - 

Total 8 - 0% 

     

Personal 

injury 

White British 1 - - 

BAME 0 - - 

Mixed 0 - - 

Total 0 - - 

     

Public law 

White British 11 - 0% 

BAME 2 - - 

Mixed 1 - - 

Total 14 - 0% 
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Welfare 

benefits 

White British 219 86% 39% 

BAME 21 8% 44% 

Mixed 15 6% 38% 

Total 255   39% 

      

All categories 

White British 273 85% 72% 

BAME 32 10% 69% 

Mixed 18 6% 68% 

Total 323   71% 

Source: Routine Diversity Monitoring of the Supplier Base, LSRC 2011, LSRC and 

MoJ modelling, 2011 

*Estimated impacts have been suppressed for categories with fewer than 5 

observations. 

 

Solicitor providers 

Table 8 – Average provider impact of reduction in legal aid income by 

category of law and race of majority ownership and control – 2009/10 

 

  Providers 
Avg. 

impact  Race No. % 

     

Actions 

against the 

police 

White British 182 86% 4% 

BAME 16 8% 8% 

Mixed 13 6% 4% 

Total 211  4% 

      

Consumer White British 354 90% 2% 
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BAME 30 8% 3% 

Mixed 8 2% 1% 

Total 392  2% 

       

Debt 

White British 477 89% 2% 

BAME 43 8% 2% 

Mixed 16 3% 4% 

Total 536   2% 

     

Education 

White British 76 89% 2% 

BAME 3 - - 

Mixed 6 7% 0% 

Total 85   2% 

     

Employment 

White British 252 91% 2% 

BAME 20 7% 5% 

Mixed 6 2% 2% 

Total 278   3% 

         

Housing 

White British 635 83% 2% 

BAME 97 13% 7% 

Mixed 30 4% 6% 

Total 762   3% 

Source: Routine Diversity Monitoring of the Supplier Base, LSRC 2011, LSRC and 

MoJ modelling, 2011 

*Estimated impacts have been suppressed for categories with fewer than 5 

observations. 
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Table 8 Continued – Average provider impact of reduction in legal aid 

income by category of law and race of majority ownership and control – 

2009/10 

 

  Providers 
Avg. 

impact  Race No. % 

     

Immigration 

White British 48 33% 16% 

BAME 86 59% 19% 

Mixed 11 8% 21% 

Total 145   18% 

     

Family 

White British 1747 90% 43% 

BAME 131 7% 29% 

Mixed 66 3% 38% 

Total 1,944  41% 

      

Clinical 

negligence 

White British 120 96% 19% 

BAME 3 - - 

Mixed 2 - - 

Total 125  19% 

         

Miscellaneous 
White British 594 90% 3% 

BAME 44 7% 1% 
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Mixed 25 4% 1% 

Total 663  2% 

     

Personal 

injury 

White British 257 95% 4% 

BAME 7 3% 11% 

Mixed 7 3% 1% 

Total 271  4% 

     

Public law 

White British 211 85% 0% 

BAME 21 8% 0% 

Mixed 17 7% 0% 

Total 249  0% 

      

Welfare 

benefits 

White British 220 82% 4% 

BAME 33 12% 13% 

Mixed 14 5% 10% 

Total 267   5% 

      

All categories 

White British 1925 86% 44% 

BAME 227 10% 32% 

Mixed 82 4% 39% 

Total 2,234   43% 

Source: Routine Diversity Monitoring of the Supplier Base, LSRC 2011, LSRC and 

MoJ modelling, 2011 

*Estimated impacts have been suppressed for categories with fewer than 5 

observations. 
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NFP providers 

Table 9 – Average provider impact of reduction in legal aid income by 

category of law and employment of ill or disabled managers – 2009/10 

 

 
Ill/disabled 

managers 

Providers 
Avg. 

impact  No. % 

     

Actions 

against the 

police 

No 2 - - 

Yes 1 - - 

Total 3 - - 

    

      

Consumer 

No 9 75% 0% 

Yes 3 - - 

Total 12 - 0% 

    

     

Debt 

No 205 85% 37% 

Yes 37 15% 34% 

Total 242  36% 

    

     

Education 

No 10 77% 4% 

Yes 3 - - 

Total 13 - 4% 
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Employment 

No 59 81% 12% 

Yes 14 4% 8% 

Total 73   11% 

    

      

Housing 

No 135 84% 13% 

Yes 25 16% 11% 

Total 160  13% 

    

Source: Routine Diversity Monitoring of the Supplier Base, LSRC 2011, LSRC and 

MoJ modelling, 2011 

*Estimated impacts have been suppressed for categories with fewer than 5 

observations. 

 

Table 9 Continued – Average provider impact of reduction in legal aid 

income by category of law and employment of ill or disabled managers – 

2009/10 

 

 
Ill/disabled 

managers 

Providers 
Avg. 

impact  No. % 

     

Immigration 

No 39 78% 29% 

Yes 11 22% 15% 

Total 50  26% 
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Family 

No 8 100% 16% 

Yes 0 - - 

Total 8 - 16% 

    

     

Clinical 

negligence 

No 0 - - 

Yes 0 - - 

Total 0 - - 

    

      

Miscellaneous 

No 6 75% 1% 

Yes 2 - - 

Total 8 - 0% 

    

     

Personal 

injury 

No 1 - - 

Yes 0 - - 

Total 1 - - 

    

     

Public law 

No 11 79% 0% 

Yes 3 - - 

Total 14 - 0% 

    



Legal Aid Reform: Excluded Cases Funding Process Equality Impact Assessment 

47 

     

Welfare 

benefits 

No 214 84% 38% 

Yes 42 16% 45% 

Total 256  39% 

    

     

All categories 

No 275 85% 71% 

Yes 49 15% 76% 

Total 324  71% 

    

Source: Routine Diversity Monitoring of the Supplier Base, LSRC 2011, LSRC and 

MoJ modelling, 2011 

*Estimated impacts have been suppressed for categories with fewer than 5 

observations. 

 

Solicitor providers 

Table 10 – Average provider impact of reduction in legal aid income by 

category of law and employment of ill or disabled managers – 2009/10 

 

 
Ill/disabled 

managers 

Providers 
Avg. 

impact  No. % 

     

Actions 

against the 

police 

No 198 93% 4% 

Yes 14 7% 1% 

Total 212   4% 
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Consumer 

No 374 95% 2% 

Yes 21 5% 2% 

Total 395   2% 

    

     

Debt 

No 511 95% 2% 

Yes 28 5% 2% 

Total 539  2% 

    

     

Education 

No 75 88% 2% 

Yes 10 12% 2% 

Total 85   2% 

    

     

Employment 

No 266 95% 3% 

Yes 13 4% 3% 

Total 279   3% 

    

      

Housing 

No 731 95% 3% 

Yes 42 5% 5% 

Total 773  3% 
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Source: Routine Diversity Monitoring of the Supplier Base, LSRC 2011, LSRC and 

MoJ modelling, 2011 

*Estimated impacts have been suppressed for categories with fewer than 5 

observations. 

 

Table 10 Continued – Average provider impact of reduction in legal aid 

income by category of law and employment of ill or disabled managers – 

2009/10 

 

 
Ill/disabled 

managers 

Providers 
Avg. 

impact  No. % 

     

Immigration 

No 140 92% 18% 

Yes 13 8% 13% 

Total 153  18% 

    

     

Family 

No 1859 95% 42% 

Yes 100 5% 37% 

Total 1959   41% 

    

     

Clinical 

negligence 

No 114 88% 20% 

Yes 15 12% 13% 

Total 129  19% 
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Miscellaneous 

No 630 95% 2% 

Yes 35 5% 1% 

Total 665   2% 

    

     

Personal 

injury 

No 250 92% 4% 

Yes 22 8% 1% 

Total 272  4% 

    

     

Public law 

No 232 92% 0% 

Yes 20 8% 0% 

Total 252   0% 

    

     

Welfare 

benefits 

No 256 95% 5% 

Yes 14 5% 7% 

Total 270  5% 

    

     

All categories 

No 2141 95% 43% 

Yes 115 5% 40% 

Total 2256  43% 

    

Source: Routine Diversity Monitoring of the Supplier Base, LSRC 2011, LSRC and 

MoJ modelling, 2011 
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*Estimated impacts have been suppressed for categories with fewer than 5 

observations. 
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ANNEX B 

 

SUMMARY OF RESPONSES TO THE STAKEHOLDER ENGAGEMENT 

EXERCISE 

1. The exercise took place from 5 March to 1 April 2012. Responses were 

received from the Advice Services Alliance (ASA), the Immigration Law 

Practitioners’ Association (ILPA), the Women’s Resource Centre (WRC), 

Liberty, Resolution and the Law Society.    

2. The key points made and our comments on them are given below 

arranged according to topic. 

Number of applications 

3. One respondent (ASA) challenged the estimate that there would be 

approximately 6,500 additional applications for ECF for Legal Representation 

a year, the majority in the private family category of law, on the grounds that 

that equated to only 1% of the 645,000 cases that were predicted to be 

excluded from scope under the reformed legal aid scheme and that only 7% of 

those cases were in the private family law Legal Representation category. 

Another (the Law Society), expressing a similar concern, said that it would be 

essential for there to be operational flexibility to increase the resources put 

into processing ECF applications should the need arise.   

Comment: The 645,000 cases predicted to be excluded from scope include 

595,000 Legal Help cases. As indicated in the note of proposals, we consider 

that applications for Legal Help only will be rare. The vast majority of existing 

Legal Help cases are unlikely to qualify for ECF. However, we agree that 

operational flexibility is essential. The LSC have factored the acknowledged 

uncertainty regarding the number of applications into their planning and are 

designing their systems accordingly.     

Making applications 

4. One respondent (ASA) said that the availability of providers 

specialising in the relevant category of law would vary, in some categories 

being dramatically reduced; that preparing ECF applications would take 

significant amounts of time; and that providers would be prepared to make 

only a small number of applications on the basis that they would only be paid if 

successful. They considered that payment by the applicant (refundable if the 

application was successful) could become a widespread arrangement. For 

those reasons they suggested that where applicants were unable to find a 

provider willing to make an application for them they should be able to make 

the application themselves, using a form inviting them to state the merits of 

their case, their means and the ECF criteria upon which they relied. 
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Comment: There will be nothing in law to prevent applicants from making an 

application themselves. However, as indicated in the note of proposals, the 

merits test and the need to provide the relevant facts from a legal perspective, 

including in relation to meeting the ECF criteria, presupposes legal input to the 

application process. We do not consider it unreasonable that people seeking 

public funding for legal support, particularly in circumstances for which the 

legal aid scheme would not normally provide, should need first to find a 

prospective provider and persuade them of the merits and exceptionality of 

their case. 

5.  We proposed that, where a grant of ECF was subject to a contribution 

from the applicant, a funding certificate would not be issued until the first 

payment was made. One respondent (WRC) considered that asking 

applicants to make a contribution before a certificate was issued would have a 

particular impact on women, because they earned less than men and were 

more likely to experience poverty, a vulnerability which was even more 

pronounced for BAME and disabled women. They considered that that would 

also impact disproportionately on women who had experienced domestic 

violence. The time needed to obtain the money required to make a 

contribution would cause such delay that it might impact on the applicant’s 

case or put the applicant in danger of experiencing further abuse. Many 

women who had recently left a violent relationship might have little income and 

be staying in a refuge; making a contribution would put pressure on already 

limited funds. They recommended that any initial contribution should be 

waived in cases where the applicant was living in poverty or experiencing 

violence; that there should be a fast-track system for processing cases where 

there was evidence of domestic violence; and that the policy to make issue of 

a certificate subject to a contribution should be reviewed and the payment 

scales clarified. 

6. Another respondent (Liberty) was concerned that the requirement to 

pay an initial contribution before issue of the certificate would be applied 

inflexibly, citing an inquest case in which the applicant had been unable to 

afford to make a contribution at the outset and the provider had agreed to 

waive so much of their eventual claim for costs as was equal to the amount of 

the required contribution.   

Comment: The contribution in question is not a new requirement but refers to 

the contribution currently payable in civil legal aid cases by applicants who 

have a monthly disposable income of more than £315. The current monthly 

contributions and those proposed under the reformed contribution scheme 

introduced by the Legal Aid, Sentencing and Punishment of Offenders Act are 

as follows: 
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Band  Contribution rate Monthly 
disposable 

income 

Current 
monthly 

contribution 

New 
Contri
bution 
as % 

of 
dispos

able 
incom

e 

New 
Month

ly 
contri
bution 

A  
(£316–
£465)  

25% of income 
over £311  

£316.00  £1.25 0.6% £1.75 

£390.50  £19.88  7.1% £27.82 

£465.00  £38.50  11.6% £53.90 

B  
(£466–
£616)  

£38.50 + 33% of 
income over £465 

£466.00  £38.83 11.7% £54.45 

£541.00  £63.83  16.3% £88.20 

£616.00  £88.83  19.8% £121.9
5 

C  
(£617–
£733)  

£88.85 + 50% of 
income over £616 

£617.00  £89.35  19.9% £122.7
0 

£675.00  £118.35  24.2% £163.3
0 

£733.00  £147.35  27.8% £203.9
0 

 

The change to the contribution scheme was consulted on and its equality 

impacts assessed as part of the consultation on the wider legal aid reforms 

and is not part of the present engagement exercise. 

The new requirement that payment of any initial contribution due should be 

made before an ECF certificate is issued reflects the present practice for in-

scope civil cases. The proposed new process for dealing with ECF 

applications is intended to enable them to be determined timeously. Urgent 

applications will be prioritised. That could include applications where there 

was evidence of domestic violence. But in any event we would expect 

providers in cases involving domestic violence to be applying for in-scope 

funding, where emergency certification will be available. We therefore see no 

need to make special arrangements for such cases in the ECF process.  

 Payment for applications 

7. One respondent (ASA) objected to the proposal to pay for successful 

applications only, on the grounds that providers were being asked to accept a 

greater risk in future than at present (when there are only about 200 

exceptional funding applications a year); that the danger of applications being 

made routinely might reduce over time as providers became better at 

identifying successful cases; and that providers did not have a professional 

duty towards someone whom they rejected as a client and could justify indirect 
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discrimination in such cases by reference to the risk that they would not be 

paid for their work. They therefore recommended consideration of the 

following alternatives: 

  Paying providers for all ECF applications. 

 

 Paying providers for all ECF applications for an initial period, while the 

new system beds in, enabling providers to become better at identifying 

which cases are likely to be granted ECF.  

 

 Paying providers for a percentage of the unsuccessful applications 

they make in a given period.   

 

 Paying providers for all ECF applications for disabled applicants or 

those with mental health issues, learning difficulties or need of 

translators.  

 

 Some combination of the above.  

 

8. Two other respondents (the Law Society and Resolution) made similar 

points and added that the number of cases being taken out of scope of 

mainstream civil legal aid by the reforms represented a potentially huge 

increase in the amount of unpaid work that providers would have to carry out 

to establish those cases which might qualify for ECF, which would incur costs 

in respect both of preparation of applications and of disbursements. Legal aid 

practices would not be able to carry that level of risk. Taking instructions and 

assessing the strength of an applicant’s case could be a lengthy process and 

it would not always be apparent early at an initial meeting whether an ECF 

application would be likely to succeed. In the case of a new statutory test, the 

extent of which would remain unclear for some time, it was not reasonable to 

put the burden on providers to make the correct interpretation every time. It 

was recommended that providers should be paid for all ECF applications that 

were not wholly without merit. It was argued that that constituted a reasonable 

adjustment which the department were bound by their duty under the Equality 

Act to make and which could not be subcontracted to providers as part of their 

contractual obligations to make reasonable adjustments for their clients, as the 

department were seeking to do.   

9. One respondent (the Law Society) also argued that expecting 

providers to fund both the cost of unsuccessful applications and the cost of 

reasonable adjustments for disabled applicants made in the preparation of 

such applications would impact adversely on female and BAME providers, and 

that that impact was not proportionate to meeting the aims of the policy or 
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congruent with the department’s responsibility under the Equality Act to have 

regard to the need to remove or minimise disadvantages suffered by persons 

who shared a protected characteristic that were connected to that 

characteristic. Those disadvantages could be minimised by the department 

undertaking to pay the cost of reasonable adjustments made in the 

preparation of unsuccessful applications.  

Comment: Legal service providers routinely make judgments about degrees of 

risk and accept or reject business accordingly. We do not consider it 

unreasonable to expect them to do so sensibly in respect of the relatively 

small cost of making an ECF application, and to manage time and 

disbursements accordingly. Nor do we consider it unreasonable for an 

applicant whose application is judged by a provider to have an unacceptably 

high risk of failure to be asked to pay in advance for that application. Given the 

nature of the legal test, it is also likely that ECF will be relevant only in a 

minority of cases excluded from the scope of legal aid. Providers will be able 

to identify potentially successful applications by reference to published criteria, 

and while we agree that that should become easier with experience we do not 

regard it as so difficult in the initial period, or the cost to the provider of a 

wrong decision as so great, as would make it appropriate for the taxpayer to 

underwrite the risk. For those reasons we remain of the view that there is no 

good ground, as a general principle, for paying for unsuccessful applications, 

even initially or partially. 

We have carefully considered the points raised regarding disabled applicants 

or those with mental health issues, learning difficulties or need of translators, 

whose applications may require more work and therefore incur a bigger 

unrepaid cost if unsuccessful. However, we consider that the difference in the 

sum at risk is unlikely to be so great as an absolute amount that the reasoning 

above ceases to apply. A provider would need to consider whether to take on 

an application from a disabled person or non-English speaker by reference to 

a particular assessment of the risk in an individual case. A blanket policy that 

had the effect, for example, of a provider turning away, or requesting advance 

payment from, all disabled or non-English speaking applicants would give rise 

to a risk of indirect discrimination or a breach of the duty to make reasonable 

adjustments on the part of providers. This does not amount, as alleged by the 

Law Society, to the ‘subcontracting’ of the Ministry’s duties under equality 

legislation. Rather, it simply recognises that providers are themselves subject 

to freestanding duties not to discriminate under the Equality Act 2010. 

We therefore consider that our declining to introduce a policy of paying for 

unsuccessful applications from the group in question would be unlikely to have 

the effect of putting those persons at a particular disadvantage. In any event, 

we consider that the policy of paying only for successful ECF applications is a 

proportionate means of meeting our policy objective: namely, the creation of 
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an ECF application process that targets limited resources on those cases that 

are likely to require exceptional funding, and which manages appropriately the 

administrative risk of purely speculative applications. Nor, having regard to all 

the foregoing, do we consider that it would be a reasonable adjustment to the 

proposal to introduce such a policy. We will keep under review the practical 

effect of these proposals on groups sharing protected characteristics. 

The initial Equality Impact Assessment (EIA) for these proposals recognised 

that BAME and women managed/controlled providers were more likely to be 

smaller providers. Nevertheless it concluded that we did not expect that the 

financial burden for providers under the proposed new arrangements would be 

too onerous and we did not believe that BAME and women 

managed/controlled providers were likely to be put at a particular 

disadvantage. That view took account of the recognition that providers would 

need to be prepared, in principle, to consider bearing the risk of both the cost 

of unsuccessful applications and the cost of reasonable adjustments for 

disabled applicants made in the preparation of such applications. As set out 

above we remain of the view that that is reasonable and proportionate. We 

have made clear that where, in the event of a successful application, 

disbursements by the provider can be reimbursed, such reimbursement will 

continue to be able to include disbursements for reasonable adjustments for a 

client with a disability. We consider that the proposals taken as a whole 

minimise the risk that BAME and female managed/controlled providers will be 

disadvantaged. 

Urgent applications 

10. One respondent (Liberty) argued that the combination of a significantly 

increased number of applications and the lack of devolved powers for 

providers might force those with urgent cases to take prohibitive cost risks in 

order to secure their position. They therefore considered that there should be 

specific provision for urgent ECF applications, as under the present 

arrangements for in-scope cases.   

11. Another respondent (Resolution) said that disbursements would need 

to be paid promptly as providers would not have the funds to pay for 

disbursements that were not going to be repaid for some time. 

Comment: The proposed new process for dealing with ECF applications is 

intended to enable them to be determined timeously. Urgent applications will 

be prioritised. The Legal Aid Agency will monitor the process to ensure that 

the right cases are being identified for prioritisation. The LSC have existing 

business processes for paying disbursements and those will be used for ECF 

cases. The present target time for processing interim bills is 90 per cent within 

30 working days, although that may be different from April 2013. 
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Review of determinations 

12. Three respondents (ASA, Liberty and Resolution) objected to the 

absence of an independent appeal mechanism for ECF determinations. One 

(ASA) said that there should be an independent committee system to review 

determinations; that would be more efficient than judicial review and more 

independent than internal review. Another (Liberty) expressed concern that in 

the absence of external review there would be a significant number of judicial 

review applications, at substantial cost to the legal aid fund. 

Comment: We consider that in practice an internal review by a different 

person, which is the speediest of the three mechanisms under discussion, is 

the most appropriate mechanism. Judicial review, for which legal aid will be 

available subject to the normal rules, will provide a means of independent 

scrutiny where necessary. The introduction of structural independence in 

every case, with the additional time and cost it would entail, would be 

disproportionate. We recognise that there may be an increase in the number 

of applications for judicial review at the outset as providers test the parameters 

of ECF but expect that to diminish as those boundaries are clarified by the 

courts.   

Other issues 

13. One respondent (ILPA) suggested that administrative and/or judicial 

proceedings should be stayed while ECF applications were being pursued and 

determined. 

Comment: We do not consider that a stay of proceedings should be 

necessary. The proposed new process for dealing with ECF applications is 

intended to enable them to be determined timeously. Urgent applications will 

be prioritised.  

14. One respondent (Liberty) said that the EIA failed to take account of the 

impact on groups with protected characteristics of the fact that provisions in 

the Legal Aid, Sentencing and Punishment of Offenders Act would remove 

many existing categories of work from the scope of the mainstream civil legal 

aid scheme. Another (ILPA) expressed concern about the equality impacts of 

the exclusion of immigration cases from the scope of legal aid and about the 

interpretation of section 10 of the Act and the criteria for awarding ECF.  

Comment: The proposal to remove various categories of work from the scope 

of the mainstream civil legal aid scheme was consulted on in the 

Government’s consultation paper, Proposals for Reform of Legal Aid in 

England and Wales (November 2010). The Government’s final proposal was 

set out in the Government’s response to that consultation, Reform of Legal Aid 

in England and Wales: the Government Response (June 2011). Both 
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documents were accompanied by an EIA. The present engagement exercise 

is not concerned with that proposal as such but only with the way in which the 

ECF process will operate. In assessing the equality impacts of that we have 

used the previous EIA as a basis, so that our assessment is based on the 

expected impact of the ECF process on those who are expected to apply for 

ECF once the scope reforms have been brought into force.  

The proposals that formed the subject of the present engagement exercise did 

not include the criteria which the Director will use to decide whether or not to 

grant ECF in an individual case. Those criteria will be a statement of the 

Government’s view of its legal obligations to provide legal aid. It is intended 

that the criteria will be published as guidance provided by the Lord Chancellor 

under section 4 of the Act. 

15. One respondent (WRC) said that the EIA was based on too limited a 

range of evidence sources and recommended that it include data collected by 

other departments or voluntary and community sector organisations that 

worked in the area in question. They also recommended that a monitoring 

process be introduced to include all the groups whose characteristics were 

protected under the Equality Act.     

16. Another respondent (the Law Society) said that the absence of 

adequate information in respect of specific disabilities such as mental health 

and learning disabilities meant that there was not adequate material of 

probative value to support the assessment, and that expert organisations in 

the field of learning difficulties had not been included in the engagement 

exercise. They suggested that the same point could be made in respect of the 

protected characteristics of age and gender reassignment. 

Comment: We took a proportionate approach to the inclusion of equalities 
evidence sources in the EIA, much of it sourced from previous published EIAs. 
The EIA accompanied the engagement exercise paper which went out to a 
number of key equalities stakeholders and included a question asking 
stakeholders about any additional sources of relevant information. Data on 
disability/illness does not contain details of the exact nature of the disability or 
illness, so it is not possible to identify those specific groups that might be 
affected by different policies. Where appropriate we have noted that a 
proposal might have a greater impact on people with mental health and 
learning disabilities. The Ministry is looking to explore existing administrative 
data on current legal aid clients as a first step with a view to improving data 
collection and to monitor changes in the profile of legal aid clients following the 
implementation of the legal aid reforms. Consideration of the groups whose 
characteristics are protected under the Equality Act would form part of this 
work. We will also keep under review the practical consequences of these 
proposals on those groups sharing protected characteristics; the Legal Aid 
Agency will be monitoring the volume of ECF applications received, and we 
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will remain alert to any general indications of unforeseen equality impacts that 
are drawn to our attention. 

 


