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Traininq obiectives 

This session is designed to provide an update to caseworkers and advocates on the current 
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UPDATE ON CURRENT LAW 

Basic approach 

I 1. The basic approach to Article 8 arguments can be set out in five main stages. 

Has family or private life been established? 

a. in order to show that there is family life between relatives other than parent 

and minor child there must be 'further elements of dependency, involving 

more than the normal emotional ties' (S v UK (1984) 40 DR 196). That 

dependency need not be economic but must entail 'real' or 'committed' or 

'effective' 'support' (Kuuathas v SSHD [2003] EWCA Civ 31 

b. as to 'private life' see below 

c. private life includes 'the network of personal, social and economic relations 

that make up the private life of every human being' (Slivenko v Latvia (2003) 

(48321199) 

Has there been an interference with, or lack of respect for, this right? 

d. it would be wrong to regard a man's decision not to follow his partner, upon 

her removal from the UK, rather than the Secretary of State's decision to 

remove his partner, as being the cause of the 'interference' (Edore); 

e. removal of persons long resident in a country would be an interference with 

their right to private life and home (Slivenko v Latvia) 



Is that interference in accordance with the law? 

Is the interference for one of the legitimate reasons set out in paragraph 8(2)? 

f. 'the aim of preserving the integrity of immigration control' (Phillips MR 

Mahmood para. 42) 

g. 'as a matter of well established treaty law and subject to its treaty 

obligations, a State has the right to control the entry of non-nationals into its 

territory' (Abdulaziz. Cabales and Balakandali v UK (1985) 7 EHRR 471) 

h. article 8(2) does not actually identify immigration control as a 'legitimate 

interest' justifying interference. This is because 'the Convention was not 

designed to impact on the rights of states to refuse entry to aliens or to 

remove them. The Convention was designed to govern the treatment of 

those living within the territorial jurisdiction of the contracting states'. The 

Convention has come to impact on immigration only because of its 

extension, as a living instrument, by the Strasbourg Court (Ullah v SSHD 

[2002] EWCA Civ 1856) 

i. the Court of Appeal in Ullah regards the state's right to control immigration 

not as serving a 'legitimate aim' under article 8(2) but 'as a free standing 

restriction on the article 8 right' (para. 44) 

Is the interference necessary in a democratic society, i.e. is it justified by a 

pressing social need and is it proportionate to the legitimate aim pursued. 

j. the test of proportionality requires the decision maker to strike a fair balance 

between the conflicting interests of the claimant and of immigration control 

(see. e.g. (RfAlal v SSHD [2003] EWHC 521 Admin) 



k. the fact that a couple knew the immigration status of one member to be 

unresolved weighs against finding of a breach (Abdulaziz) but is not 

determinative 

I. waiver of the requirement of entry clearance for a person seeking to remain 

on marriage grounds would 'in the absence of exceptional circumstances to 

justify the waiver disrupt and undermine firm immigration control because it 

would be manifestly unfair to other would-be entrants who are content to 

take their place in the entry clearance queue' (Laws LJ Mahmood) and 

could 'subvert the whole system' (Shala v SSHD [2003] EWCA Civ 233) 

m. it would not be disproportionate to remove a husband to Germany where he 

could apply for the entry clearance that the rules required him to have even 

though he might not be able to satisfy the requirements of the rules for entry 

clearance (but N.0, the evidence was that the EC application could be 

determined in less than a month and the likelihood was that it would be 

granted) Ekinci v SSHD [2003] EWCA Civ 765' I 
I 

I 
n. see Diali v SSHD [2003] EWCA Civ 1371 where the numbers of similar 

cases and 'the grave problems of asylum overload facing this country' were 

relevant to determining the weight to be given to 'immigration control' 

o. see also N v SSHD [2003] EWCA Civ 1369 - a case concerned with article 

3 in the context of 'a claim to be protected from the harsh effeds of a want 

of resources, albeit made harsher by its contrast with facilities available in 

i e ' Where the possibility of obtaining entry clearance is said to make a person's removal proportionate, the respondent 
i should be put to proof as to the extent of the interference that would be involved in going abroad and applying for 
i 
! entry clearance. So a letter should be sent to the SSHD (a) briefly setting out the facts and particularly, identifying 
I any respects in which the person is unlikely to be able to meet the requirements of the immigration rules (not 

I' 
forgetting the 'general grounds for refusal of entry clearance' in para. 320); (b) asking how long it will take for a 

i decision on the entry clearance application made at the relevant diplomatic post, bearing in mind the likelihood that it 
I 
I will have to be referred to the SSHD to consider authorising departure from the rules. 
1 



the host country'. In deciding the case, the Court relied upon a balance that 

it said was 'inherent in the whole of the Convention' between 'the demands 

of the general interest of the community ... and the requirements of the 

protection of the individual's fundamental rights' (Laws LJ para. 40) 

p. see Edore v SSHD [2003] EWCA Civ 716 as an example of an interference 

held to be disproportionate where the effect of removal would be 

permanently to deprive two children of the love and support of their non- 

cohabiting father 

Marriac~eIFarnilv life 

2. The leading case for marriage cases is still Amiad Mahmood v SSHD [2001] INLR I .  In 

that case, Lord Phillips M.R. drew a number of general conclusions regard to the conflict 

between the respect for family life and the enforcement of immigration control. These 

points can be used as guidance by decision-makers and are not requirements that 

always have to be met: see SSHD v Bakir[2002] UKlAT 01 176. 

"(1) A State has a right under international law to control the entry of non-nationals 

into its territory, subject always to its treaty obligations. 

(2) Article 8 does not impose on a State any general obligation to respect the choice 

of residence of a married couple. 

(3) Removal or exclusion of one family member from a state where other members of 

the family are lawfully resident will not necessarily ;infringe Article 8 provided that 

there are no insurmountable obstacles to the family living together in the country 

of origin of the family member excluded, even where this involves a degree of 

harclship for some or all members of the family. 

(4) Article 8 is likely to be violated by the expulsion of a member of a family that has 

been long established in a State if the circumstances are such that it is not 

reasonable to expect the other members of the family to follow that member 

expelled. 



(5) Knowledge on the part of one spouse at the time of marriage that rights of 

residence of the other were precarious militates against a finding that an order 

excluding the latter spouse violates Article 8. 

(6) Whether interference with family rights is justified in the interests of controlling 

immigration will depend on (i) the facts for the particular case and (ii) the 

circumstances prevailing in the State whose action is impugned." 

I 
3. A more recent statement by the European Court in Boultif v Switzerland (2001) 33 EHRR 

50 is arguably is a softer approach than the 'insurmountable obstacles' test. 

"48. The Court has only to a limited extent decided cases where the main obstacle to 

expulsion is the difficulties for the spouses to stay together and in particular for a spouse 

and/or children to live in the othefs country of origin. It is therefore called upon to 

establish guiding principles in order to examine whether the measure was necessary in a 

democratic society. 

In assessing the relevant criteria in such a case, the Court will consider the nature and 

seriousness of the offence committed by the applicant; the length of the applicant's stay in 

the country from which he is going to be expelled; the time elapsed since the offence was 

committed as well as the applicant's conduct in that period; the nationalities of the various 

persons concerned; the applicant's family situation, such as the length of the marriage; 

and other factors expressing the effectiveness of a couple's family life; whether the 

spouse knew about the offence at the time when he or she entered into a family 

relationship; and whether there are children in the marriage, and if so, their age. Not least, 

the Court will also consider the seriousness of the difficulties which the spouse is likely to 

encounter in the country of origin, though the mere fact that a person might face certain 

difficulties in accompanying her or his spouse cannot in itself exclude an expulsion." 

Lonq residence & delay 

4. In certain circumstances, delay on the part of the Home Office can affect the 

proportionality of removal. This is because the applicant is likely to have developed ties 

with the UK during the period of delay, and because it would be unfair and inconsistent 



with the policy to remove someone who would have been entitled to stay, had the Home 

Office made a timely decision. 

The current leading case on the effect of delay by the Home Office, and how it relates to 

proportionality, is Arben Shala v SSHD [2003] INLR 349. The appellant in that case had 

claimed asylum at a time when it was the Secretary of State's practice to recognise all 

Kosovan Albanians as refugees and 'he would have been likely to have obtained at least 

exceptional leave to remain ... thereby giving him the ability to apply from within the UK 

for a variation of that leave on the ground of marriage'. The Home Office had delayed in 

considering his case for over 4 years. 

The Court of Appeal made it clear that the reason why the delay made removal 

disproportionate were the exceptional circumstances in that case. In particular, the fact 

that when he made the application he had a legitimate claim to enter the UK, the delay 

had deprived him of an advantage he would have enjoyed had his claim been 

determined promptly. The Court distinguished these circumstances from those 

considered in Mahmood where a person with no leave to enter seeks to remain on the 

basis of marriage and policy implications apply to discourage applicants from attempting 

to 'jump the queue'. 

The Court of Appeal in R (on the application of Ekinci) v SSHD [2003] EWCA Civ 765, 

has since stated that the circumstances in Shala were exceptional. See also Janianin v 

[2004] EWCA Civ 448 - not sufficiently clear on the evidence that the claimants 

would have been granted leave to remain had a reasonably quick decision been made. 

The Tribunal in [2004] UKlAT 00016 J (Serbia & Monteneqrol has recently reviewed the 

decision in Shala and came to the following conclusions: 

(i) In conducting the balancing exercise under Art 8 the existence of any unreasonable 

period of delay is ordinarily a relevant fact06 although given the margin of discretion 

accorded to the interest of the Secretary of State in the maintenance of effective 



immigration control, this will rarely be a decisive factor unless accompanied by other 

special circumstances which disclose particularprejudice to a claimant. 

(ii) The Shala point can be extended to apply to close family relationships other than 

marriage relationships. 

(iii) The Shala point only covers delay underpinned by special or exceptional circumstances 

and which is predicated on three things: 

a. the fact that the appellarlt had a legitimate claim to enter at the time when, on any 

reasonable basis, his claim should have been determined; 

b. the fact that, had his asylum application been dealt with reasonably efficiently, he 

would have been likely to have obtained at least exceptional leave to remain; 

c. the fact that his private or family life had only become significantly established as a 

result of the time spent by him in the UK where he formed a relationship. Accordingly 

possession of ELR, if it had been granted when it should have been, would thereby 

have given him the ability to apply from within the UK for a variation of leave on the 

grounds of his relationship. 

'Phvsical and moral inteqritv' and cases based on ill-health 

9. The ECHR is limited in its territorial scope to securing the rights of those within the 

jurisdiction of the contracting parties (by article 1). The application of article 3 to prevent 

removal of persons because of treatment they might receive outside the jurisdiction is 

said to be an extension of the scope of the Convention at odds with this principle (Ullahv 

m). Consequently, where the Convention is invoked on the sole ground of the 

treatment to which an alien, refused the right to enter or remain, is likely to be subjected 

by the receiving state, and the treatment is not sufficiently severe to engage article 3, the 

English Court is not required to recognise that any other article of the Convention is, or 

may be, engaged' (Ullah para. 64). 



However, there may be a breach of article 8 because of the effect of expulsion on a 

person's 'moral and physical integrity', a possibility acknowledged by the Strasbourg 

Court in Bensaid v UK (2001) 33 EHRR 205. The leading authority giving guidance as to 

the proper approach in cases concerning medical treatment and mental health issues is 

the Court of Appeal decision in SSHD v R (on the application of Razqarl [ZOO31 INLR 

543. 

Razqar deals with the 'territoriality' issue by distinguishing between case A (where the 

claimant says that removal to the home country would involve 'a real risk that he will 

suffer serious decline in his mental health because he has a fear, admittedly irrational 

that he will be returned to face persecution in his country of origin') and case B (where 

expulsion would interfere with the applicant's existing family or private life in the 

deporting state and where his condition would deteriorate in the receiving state because 

there he will not receive the treatment he was receiving in the deporting state). Case A 

would infringe the territoriality principle and would not engage article 8; case B, a 'mixed 

case' would not infringe the territoriality principle and there may be a breach of article 8. 

This means that the following steps should be taken to determine whether article 8 is 

engaged in a particular case: 

(i) The claimant's life in the UK should be examined, including an analysis of 

the state of the person's mental health, the treatment they are receiving 

and any relevant support she enjoys in the UK. 

(ii) It will then be necessary to look at what is likely to happen to her mental 

health in the receiving country, what treatment she can expect to receive 

there, and what support she can expect. 

(iii) It is then necessary to consider whether serious harm will be caused, or 

materially contributed to, by the difference between the treatment enjoyed 



in the deporting country and that in the receiving country. If there is a real 

risk of that harm eventuating, then article 8(1) is engaged. 

13. If Article 8(1) is found to be engaged, it is then necessary to determine whether removal 

is justified by reference to article 8(2). 

14. Previously, it may have appeared that the Court of Appeal decision in Ullah v S~ecial 

Adiudicatoc Do v SSHD [2003] INLR 74 restricted the application of human rights 

principles in expulsion cases, only to those cases in which Article 3 could be engaged. 

Razqarconfirms that this was not the intention in and explains that the Court in that 

case was not considering an Article 8 case. 

15. The m r  approach was applied in Diali v SSHD [2003] EWCA Civ 1371. The 

evidence showed: 

a. Mrs Djali, a Kosovan Albanian, had been raped by Serb soldiers; on another 

occasion, she and her husband had been injured by Serb soldiers with a 

chain saw; they had seen relatives killed; 

I b. She was suffering from PTSD as a result 

c. She was being treated in the UK with medication; 

d. She was not well enough to participate in psychotherapy but would benefit 

from such treatment in the future; 

e. 'if she is asked to go back to her country it will have a detrimental effect on 

her mental and physical health' 

f. such psychotherapy as she may need in the future would not be available to 

her in Kosovo 



The Court found that article 8(1) was not engaged because the effect of return would not 

be "'serious harm to her mental health such as to damage her "physical and mental 

integrity"' (the test in Bensaid) but 'at most it would amount to this: return to Kosovo would 

imperil her prospects of better recovery'. Even if article 8(1) was found to have been 

engaged, the case would have failed on article 8(2) grounds because 

"this was plainly only a borderline case of interference. No doubt too it is, in its 

facts, a case widely replicated throughout the asylum system.. .In these 

circumstances, given the grave problems of asylum overload facing this country, 

it seems to me that the decision-maker must inevitably regard the interests of 

immigration control as the imperative overriding factor in such a case'." 

16. Simon Brown LJ in Dia$ identified what he clearly regarded as an anomaly between the 

approach in m r  to cases asserting a breach of article 8 due to the effect of removal 

on mental health and the approach in N v SSHD [2003] EWCA Civ 1369 to cases 

asserting a breach of article 3 because of the effect of removal on physical health. There 

Laws LJ held: 

"the application of article 3 where the complaint in essence is want of resources in 

the applicant's home country (in contrast to what has been available to him in the 

country from which he is to be removed) is only justified where the humanitarian 

appeal of the case is so powerful that it could not in reason be resisted by the 

authorities of a civilised state. ... an article 3 case of this kind must be based on 

facts which are not only exceptional, but extreme; extreme that is, judged in the 

context of cases all or many of which (like this one) demand one's sympathy on 

pressing grounds. " 



I 
I 

17. See R (Kurtolli) v SSHD [2003] EWHC 2744 Admin for an analysis of a claim that 

removal of the threat of removal would breach article 3 ECHR because of the risk that it 

would lead to the claimant committing suicide. 

Threshold 

I 18. Recent authorities such as _N and concentrate on whether the threshold for Article 

3 had been reached in cases where the applicant's suffered from HIV and PTSD 

respectively. However, it must be born in mind that even if a case does not appear to 

come within the 'exceptional' circumstances envisaged for Article 3 (a term used in N in 

relation to HIV cases), it may still be possible to argue the case under Article 8. 

19. The European Court of Human rights in both Raninen v Finland (1997) 26 EHRR 5 63 

and Bensaid v UK (2001) 33 EHRR 10 confirmed that the Court did not exclude that 

treatment which does not reach the severity of Article 3 may nonetheless breach Article 8 

in it's private life aspect where there are sufficiently adverse effects. 

20. In m r ,  the Court of Appeal considered that the Tribunal in Kacai v SSHD [2001] INLR 

354 had overstated the position when is said that it would be 'virtually impossible' to 
i 
j show a breach of Article 8 when the threshold for Article 3 had not been met. It would 
1 

appear that it is still possible to argue that that Article 8 could be breached in cases that 

fall short of reaching the high threshold envisaged for Article 3 (it should also be noted 

that this point was not considered by the Court of Appeal in m). 

Scope of review 

21. It has always been recognised that the courts should allow the Secretary of State a 

'discretionary area of judgment' in which to make public policy decisions. Several recent 

cases have dealt with the issue of the proper scope of review of public policy decisions 

made by the Secretary of State in human rights cases. 



22. In Blessincr Edore v SSHD 120031 INLR 361 the Court of Appeal considered what the 

proper scope of review was for an adjudicator in a human rights appeal. The Court 

adopted the approach taken by Moses J in his decision in lsmet Ala v SSHD [2003] 

1 EWHC 521: 

". . . the mere fact that an alternative but favourable decision could reasonably have been 

reached will not lead to the conclusion that the decision maker has acted in breach of the 

claimant's human rights. Such a breach will only occur where the decision is outwith the 

range of reasonable responses to the question as to whether a fair balance lies between 

the conflicting interests. Once it is accepted that the balance could be struck fairly either 

way, the Secretary of State cannot be regarded as having infringed the claimant's Article 

8 rights by concluding that he should be removed. 

So to conclude is not to categorise the adjudicator's appellate function as limited to 

review. It merely recognises that the decision of the Secretary of State in relation to Article 

8 cannot be said to have infringed the claimant's rights merely because a different view as 

to where the balance should fairly be struck might have been reached." 

23. Accordingly, if there is n o  dispute as to the relevant facts, the adjudicator may only allow 

an appeal if the decision on proportionality was 'outwith the range of reasonable 

responses' (Ala, cited in Edore). Following m, the Court of Appeal in a r  also 

considered the same issue: 

"40. We note that both Moses J and Simon Brown LJ were careful to limit what they said 

to cases where there is "no issue of fact" (Moses J) and "the essential facts are not in 

doubt or dispute" (Simon Brown LJ). We recognise that, if the adjudicator finds the facts to 

be essentially the same as those which formed the basis of the Secretary of State's 

decision, there will be no difficulty in adopting the approach enunciated by Moses J and 

Simon Brown LJ. But what if the adjudicator finds the facts to be materially different? In 

such a case, the adjudicator will have concluded that the Secretary of State camed out 

the balancing exercise on a materially incorrect and/or incomplete factual basis. There is 

no power in the adjudicator to remit the case to the Secretary of State for a 

reconsideration of the balancing exercise on the facts as found by the adjudicator. There 



will, therefore, be cases where it is not meaningful to ask whether the decision of the 

Secretary of State was within the range of reasonable responses open to him, because 

his determination was based on an [in]accurate analysis of the facts. But even if the 

adjudicator were to conclude that the Secretary of State's analysis was wrong, it would 

not necessarily follow that the Secretary of State acted in breach of a claimant's ECHR 

rights in such a case. It would remain open to the adjudicator to decide that the 

conclusion reached by the Secretary of State was lawful (and did not breach the 

claimant's human rights) because it was in fact a proportionate response even on the 

facts as determined by the adjudicator. 

41. ... There is obviously a conceptual difference between (a) deciding whether the 

decision of the Secretary of State was within the range of reasonable responses, and (b) 

deciding whether the decision was proportionate (paying deference to the Secretary of 

State so far as is possible). In the light of Blessing Edore, we would hold that the correct 

approach is (a) in all cases except where this is impossible because the factual basis of 

the decision of the Secretary of State has been substantially undermined by the findings 

of the adjodicator. Where (a) is impossible, then the correct approach is (b). But we doubt 

whether, in practice, the application of the two approaches will often lead to different 

outcomes." 

24. Following these two cases it was apparent that the way an adjudicator approaches the 

process of review depended on how much scrutiny the Secretary of State has already 

given to the Article 8 case. 

(i) Where the Secretary of State has not consider the Article 8 case, 

substantively, or at all, the adjudicator would be entitled to substitute her 

own decision as to where a fair balance lies in relation to proportionality 

(see Djali v SSHD para. 25). 

(ii) Where the facts on which the Secretary of State made the decision were 

shown to be materially incorrect, or fresh evidence has come to light to 

show that the decision was made on an incomplete factual basis, the 



adjudicator would also be entitled to substitute her own decision as to 

where a fair balance lies in relation to proportionality. 

(iii) Where the facts on which the Secretary of State made the decision had 

not materially changed, the adjudicator must consider whether the 

decision was outside the range of reasonable responses open to the 

Secretary of State. If it is not, the adjudicator should not interfere with the 

decision, even if she would have struck the balance differently. 

However, the Tribunal has recently reviewed these cases in the starred decision of 

[ZOO41 UKlAT 00024 M (Croatia). Whilst stating that it considered it's approach was not 

inconsistent with Razqar, the Tribunal considerably narrowed the scope of review that an 

adjudicator can give to a case, even where the Secretary of State has made no decision 

on the facts. In effect, the Tribunal appears to be seeking to exclude an adjudicator's 

ability to decide where the balance lies in cases where there is no decision or new facts 

i.e. paragraphs 19(i)-(ii) above. 

"28. The starting point should be that if in the circumstances the removal could 

reasonably be regarded as proportionate, whether or not the Secretary of State has 

actually said so or applied his mind to the issues, it is lawful. The Tribunal and 

adjudicators should regard Shala. Edore and M i  as providing clear exemplification of the 

limits of what is lawful and proportionate. They should normally hold that a decision to 

remove is unlawful only when the disproportion is so great that no reasonable Secretary 

of State could remove in those circumstances. 

In H (Somalia) v ECO [2004] UKlAT 00027 the Tribunal (Ouseley J) said: 

"the question of whether an interference or lack of respect is proportionate to the 

need for control over immigration and for the maintenance of the system for its 

enforcement, is a matter for the Secretary of State's judgment in the first place 

and i t  is only reviewable i f  i t  is outside the range of responses reasonably open to 



him. It  would be the exceptional case where circumstances fell outside the rules 

and the compassionate discretionary policy, and yet were such that exclusion 

was an unreasonable response by the Secretary of State." 

RECENT STRASBOURG DECISIONS 

27. Sen v Netherlands (2003) 36 EHRR 7 - breach of article 8 not to permit young daughter 

of Turkish nationals, resident in the Netherlands, to join their parents and siblings in the 

Netherlands. Note: 

I. there were 'obstacles' (principally 2 other children, born and brought up in 

Netherlands) but not 'insurmountable obstacles' to the parents returning to 

Turkey to have family life there with their daughter; 

ii. the parents had chosen to leave their daughter with relatives in Turkey 

from the age of about 3 until the age of about 9; that could not be 

regarded as irrevocable 

iii. the child was refused admission to the Netherlands pursuant to Dutch 

immigration policy, a policy which expressly incorporated article 8 ECHR; 

iv. 'giving the first two appellants the choice of giving up the position which 

they had acquired in the Netherlands or renouncing the company of their 

eldest child ... failed to strike a fair balance between the applicants' 

interests' and immigration control 

28. Yildiz v Austria (2003) 36 EHRR 32 - breach of article 8 by deporting Turkish national, 

resident in Austria where his wife (a Turkish national) and daughter (1 year, 4 months) 

lived. 



I. the applicant had moved to Austria at the age of 14 and lived there only 7 

years at the time of the decision; 

ii. the authorities failed to establish whether the second applicant could be 

expected to follow him to Turkey, 'in particular whether she spoke Turkish 

and maintained any links, other than nationality, with that country' 

iii. deportation disproportionate given nature of offences, albeit they were 'not 

negligible'; decision 'failed to strike a fair balance' 

iv. deportation was nevertheless in accordance with Austrian law, upheld by 

Austrian courts that expressly took account of article 8 

29. Slivenko v Latvia (2003)(48321/99) was concerned with a claim that deportation of a 

mother and daughter from Latvia would breach their article 8 rights to private life and 

home. The Court found, inter alia: 

I. deportation would interfere with their rights to private life and home; 

ii. it was pursuant to a policy that pursued a legitimate aim (national security. 

in the context of removing the Russian army from Latvia on its becoming 

independent) 

... 
III. the scheme pursuant to which they were deported from Latvia was not 

itself contrary to article 8 ECHR. 'In order to strike a fair balance between 

the competing interests of the individual and the community the removal of 

a persons should not be enforced where such measure is disproportionate 

to the legitimate aim pursued. In the present case the question is whether 

the applicants' specific situation was such as to outweigh any danger to 

national security based on their family ties with former foreign military 

officers' 



iv. the Court could not accept that the applicants presented a danger to 

national security and therefore, even though their removal was pursuant to 

an article 8 consistent policy, removal failed to strike a fair balance 

28. In none of these cases was the approach of the Court to determine whether the 

government's decision fell within the range of possible reasonable decisions. Instead, 

the Court appears to conduct the balancing exercise for itself, taking account of and 

weighing up what it considers to be the relevant matters. 

RESEARCH AND PREPARATION 

29. As in any asylum or human rights case, the burden of proof is on the applicant. 

Research and preparation should therefore be directed towards proving each aspect of 

the legal framework in order to show that there would be an unjustified breach of the 

applicant's rights under Article 8. It will also be necessary to anticipate and counter 

I arguments the Secretary of State will put fotward to say that removal is justified in the 

I 
interests of immigration control. 

i 

30 The amount of preparation required will depend on the facts of each case. There are not 
1 

set rules as to what should be produced. However, the following provides a guide to 

ev~dence, which w~l l  commonly be needed in different types of Art~cle 8 cases 

1 31. In marriagelpartnership cases the applicant will need to establish (I) a farnilylprivate life 

relationship with his I her partner as well as (ii) evidence which will go towards all 

aspects relevant to proportionality. This process may involve a considerable amount of 



research and preparation. Depending on the facts of the case, examples of evidence that 

might need to be obtained are (these are not exhaustive): 

Witness statement from the applicant 

A witness statement will normally need to establish the length extent and nature of 

the relationship. It should also set out the conditions of the relationship in the UK and 

contrast this with what would happen if the applicant were required to return to 

hislher country of origin. It should also deal with whether or not there are any 

insurmountable obstacles to the applicant or his /her partner living in the proposed 

country of removal. If it is asserted that there are insurmountable obstacles, the 

statement should go on to deal with the issue of whether or not it would be possible 

to return to their country to apply for entry clearance. 

Witness statement from hidher partner 

A witness statement from the applicant's partner should cover all the aspects outlined 

above and include any additional information particular to the partner's situation e.g. 

he Ishe may be able to give more detail about any other family, work or other 

commitments that slhe has in the UK which would make it unreasonable to require 

him 1 her to relocate to the proposed country of removal. 

Witness statements from other affected third parties 

Depending on the facts of the case, it may also be appropriate to prepare a 

statement from other third parties that could be affected by the decision e.g. third 

parties dependent or reliant on the applicant or his partner for supportlcare, 

employers, other family members and children involved. Statements should only be 

taken from children if it is considered to be in the best interests of the child, otherwise 

a statement from the parent or adult responsible for the child will suffice. 



Where the best interests of children are involved, school, social work andlor doctors 

reports as to the likely effect on the child if one parent were to be removed or if the 

family were required to relocate. 

Marriage certificate 

If the case is based on marriage then a copy of the marriage certificate should be 

produced as evidence. If the partners are not married, the witness statements should 

be used to provide evidence of 'close personal ties' between the applicant and his 

partner. 

Birth certificates 

If there are children born of the relationship their birth certificates should be produced 

as evidence. 

Evidence of co-habitation 

In order to establish that the relationship is genuine or that there are 'close personal 

ties', evidence should be adduced to prove that the couple are cohabiting. Such 

evidence might include, rent books, mortgage statements, bills or other official 

correspondence. 

Evidence of the partners immigration status or nationality 

In most cases it will also be necessary to show that the partner is present and settled 

in the UK. Evidence of the partners nationality or immigration status should therefore 

be produced e.g. passport, refugee papers, residence permit. 

Evidence relating to difficulties in relocating to country of proposed removal 

Think around what difficulties there would be for the applicant and his partner if they 

were to be required to relocate to the proposed country of removal. There may be 

difficulties peculiar to the case which will need to be proved through evidence. 



. If the partner is a refugee from the proposed country of removal, proof of their status 

may be sufficient to show that helshe is unable to relocate. However, do check the 

facts of their case and the reasons why they were recognised as a refugee. If there is 

still clear evidence that they continue to be at risk this may also be worth putting 

forward. 

. If the partner is a British citizen or a citizen of another country, research might be 

required to show that there could be difficulties for them in the proposed country of 

removal. The Foreign and Commonwealth Office (FCO) website (www.fco.~ov.uk) 

gives regular travel advice to British Citizens. It is arguable that warnings against 

travel to certain countries by the FCO are relevant to proportionality. 

If the partner is not a citizen of the proposed country of removal, research should be 

undertaken to find out whether or not they would be admissible to that country. This 

could be done either through internet research or through general queries to the 

relevant embassy or consulate. 

Evidence relating to difficulties in obtaining entry clearance 

Even if there is evidence that there would be obstacles to the family relocating in the 

proposed country of removal, it will be necessary to go on to consider whether there 

are obstacles to the applicant returning to his country and applying for entry 

clearance as a spouse or partner. 

The FCO website (details above) also contains the details of all British diplomatic 

missions abroad. Information can be obtained from the Entry Clearance Officer in 

the relevant embassy or consulate as to the length of any delay in entry clearance 

applications in that country. The length of delay will show how long an applicant 

could be separated from his family and will therefore be relevant to proportionality. 

Consider whether there are any circumstances that indicate an application for entry 

clearance is very likely to be unsuccessful or refused. This may involve checking the 



terms of the immigration rules and Home Office policies. Copies of the relevant rules 

and policies may need to be adduced if such arguments are to be put forward in any 

detail. 

Other relevant evidence 

Family life cases may overlap with a number of other relevant Article 8 issues and 

evidence will have to be adduced accordingly. For example, a member of the family 

may be receiving medical treatment in the UK which is not available in the proposed 

country of removal. This would create an obstacle to them relocating with their 

spouse. Be creative according to the facts of each case. 

Consider the relevance of language to the case. It may be unreasonable to require a 

partner or children to relocate where they do not speak the language in the proposed 

country of removal: Beljoudi vFrance (1992) 14 EHRR 801. 

The approach to cases involving other familial ties apart from marriage should be 

approached in a similar manner to above. Be aware that the applicant is likely to 

have to demonstrate particularly 'close personal ties' with his family member or some 

form of dependent relationship before the claim is likely to succeed. 

Lonq residence & delay 

32. The principle objective in preparing a case on the grounds of long residence should be to 

establish a clear and detailed picture of the applicant's life in the UK. This should be 

balanced against the conditions that the applicant is likely to face if he were to be 

returned to his country of origin. Often the issue will centre on whether there is a 

'pressing social need' to return the person despite the fact that they may now be able to 

return to their country of origin. Remember that a decision-maker or adjudicator will have 

very little time to get a true impression of the extent of the applicant's ties with the UK. It 

is therefore very important to present the full picture through supporting evidence. 



Witness statements 

Similar to marriage cases, witness statements should be taken from the applicant's 

spouse, partner, family and friends where relevant. Remember that marriage and 

long residence cases may overlap. 

Evidence o f  study and/or qualifications 

Copies of exam certificates or any other qualifications that the applicant has obtained 

should be produced as evidence. 

Evidence o f  work 

A letter of recommendation from the applicant's employer should be obtained if 

possible. If not, copies of payslips or other evidence to show the applicant is working 

could be produced. If the applicant is in a shortage occupation or a highly skilled 

occupation, comments from the employer outlining the shortage of skills in that area 

would be valuable. 

Evidence relating to affected third parties 

Again, depending on the facts of the case, it may be necessary to obtain evidence 

relating to third parties who will be affected by the decision. In many cases this is 

likely to be children of the family. Obtain reports or letters from schools, social 

workers and doctors as appropriate. Depending on the age and maturity of the child, 

it may also be appropriate to take a witness statement. 

Evidence relating to relevant Home Office policies 

All aspects of the system of immigration control are relevant to the assessment of 

proportionality. There are a number of Home Office policies which allow people 

leave to remain on the basis of long residence e.g. 7 & 10 year concessions. Even 

the if the applicant does not quite come within the strict terms of the policy, the basic 

principles behind the policy can be used in proportionality arguments. If necessary, 

print out the terms of the policy and Hansard or government statements for 

submission with the application. 



Delay in Home Office decision-making 

Check the papers thoroughly to work out an exact chronology of what has happened 

with the case since the applicant arrived in the UK. This will help to ascertain what 

has been responsible for any delay in the case. If the delay has been caused wholly 

or substantially by the Home Office, a written chronology will assist the decision- 

maker to understand why the case has been delayed. If there is evidence that the 

applicant has been prejudiced by the delay, this will also be relevant to proportionality 

arguments. 

Other relevant evidence 

The evidence that will need to be obtained for such applications will vary from case to 

case. Any evidence that will help to build up a picture of the applicant's life in the UK 

will be relevant. 

Remember that, just as in deportation cases, there may also be factors that could be 

taken against an applicant e.g. criminal convictions. In order to minimise the damage 

caused, it may be necessary to obtain probation reports as to the applicant's 

progress andlor likelihood of reoffending. 

Ill-health and other compassionate circumstances 

g 
1 
I 33. Applications purely on the grounds of ill-health are likely to become more and more 

difficult to succeed. However, remember that most of the recent authorities relate to 

Article 3 cases and not Article 8, which arguably has a slightly lower threshold. 

Applications on the grounds of ill-health will still depend on the facts of each individual 

case. In order to succeed, the very best evidence will need to be produced. Remember 

that such applications may also overlap with other issues such as marriage or long 

residence and perhaps also with issues regarding risk on return. It will be necessary to 

carry out a global assessment of all the compassionate circumstances of each case. 



Witness statements 

Again, a witness statement may be needed in order to explain various aspects of the 

case. It may be necessary for the applicant to explain what their circumstances are 

in the UK and how this would compare with their circumstances if removed. 

Instructions should be taken as to what family and financial support may be available 

to the applicant in hislcountry of origin. 

Evidence relating to current treatment in the UK andprognosis 

In medical cases, it will be crucial to obtain strong medical evidence to support the 

application. It will be necessary to have a proper diagnosis outlining the extent of the 

applicant's condition, what treatment they are currently receiving, and what the 

prognosis would be if they were to be returned to their country of origin. 

Representatives must ensure that careful and detailed instructions are given to the 

applicant's doctor so that the medical evidence can properly address the areas 

relevant to a human rights application. 

In mental health cases, the extent of the applicant's condition may only have become 

clear after a report has been commissioned by the legal representative in support of 

hislher case. The doctor who prepared the report may have recommended treatment 

for the applicant. In those circumstances it is now essential that legal representatives 

ensure that the applicant is in fact referred to their GP for an onward referral to the 

local mental health team. Not to follow up recommendations for treatment may 

jeopardise a client's case. 

A doctor will sometimes recommend that it is not appropriate for a client to begin 

psychotherapy whilst their situation in the UK is so uncertain. In those circumstances, 

it is essential that the doctor outline this in the report and gives clear reasons why 

starting psychotherapy is not recommended. 

If an applicant has been diagnosed as severely depressed, it will also be necessary 

to find out from the doctor whether the client has had any suicidal ideation, and if so, 



what their opinion is as to the risk of suicide if the applicant were to be threatened 

with removal. 

Evidence relating to the availability of treatment in the country of origin 

It is also essential that detailed and thorough research be carried out into the 

availability of treatment in the applicant's country of origin. In some cases this may 

include finding out whether a particular drug regime is available and at what cost. 

Information can be obtained through publicly available reports, Internet research, and 

international bodies such as the World Health Organisation or Medecins sans 

Frontiers. It may also be possible to directly contact hospitals in the country of origin 

to find out exactly what treatment is available and the cost of the treatment. 

Research in this area will need to be as detailed as possible. 

Other relevant evidence 

Other evidence required will of course depend on the compassionate circumstances 

of each individual case. It may be possible to obtain evidence relating to other 

sources of support in the UK e.g. church groups, family or friends. 

Even if the applicant is unable to make out a refugee convention claim, there may still 

be circumstances prevailing in the country of origin which suggest that the applicant 

is particularly vulnerable and could be at risk of treatment amounting to breaches of 

human rights e.g. lone women. If this is the case, evidence should also be prepared 

to indicate the potential risks to the applicant in addition to the compassionate 

circumstances of their claim. 


