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The Hon. Mx Justice Walker
Chairman of the Tribunal Procedute Committee

Tribunal Procedure Committee
c/o Roy Ketley, Ministry of Justice
Sth Floor, Field House

15-25 Breams Buildings

London EC4A 1DZ

Email; IPTInbhox@tribunals.gsi.gov.uk
Tel: D20 7073 4084

31 March 2011
Dear Sir / Madam,

Judicial Review of “Fresh Claim” decisions in immigration and asylum cases:
Consultation on possibie amendments to the Tribunal Procedure (Upper
Tribunal) Rules 2008

On 3 March 2011 a Written Ministerial Statement announced the Government's
intention to bring into force section 53 of the Borders, Citizenship and immigration
Act 2009 (“BCI Act”) with effect from 1 October 2011. Section 53 enables judicial
review applications in “fresh ciaim” asylum and immigration cases to be heard in the
Upper Tribunal.

The Tribunal Procedure Committee is conducting a consultation to seek views on
possible changes to the Tribunal Procedure (Upper Tribunal) Rules 2008 ("UT
Rules”) in England and Wales to take effect once section 53 of the BCI Act is in
force. This consultation will run from 31 March to 17 June 2011.

The Tribunal Procedure Committee is created by the Tribunals, Courts and
Enforcement Act 2007 to make and amend rules governing practice and procedure
in the First-tier Tribunal and Upper Tribunal. Power to make Tribunal Procedure
Rules is to be exercised under the Act with a view to securing:

(a) that justice is done in proceedings before the First-tier Tribunal and Upper

Tribunal;

(b) that the tribunal system is accessible and fair;

(c) that proceedings before the First-tier Tribunal or Upper Tribunal are handled
quickly and efficiently;

(d) that the rules are both simple and simply expressed, and

(e) that the rules where appropriate confer on members of the First-tier

Tribunal, or Upper Tribunal, responsibility for ensuring that proceedings
before the tribunal are handled quickly and efficiently.
With these aims in mind the Committee seeks, among other things, to make the
rules as simple and streamlined as possible, to avoid unnecessary technical
language, to enable tribunals to continue to operate tried and tested procedures



which have been shown to work well, and to adopt common rules across tribunal
jurisdictions wherever possible.

We welcome feedback from as wide a range of people as possible and to ensure
maximum awareness of the consultation, we should be grateful if you would forward
details as you see appropriate. The consultation closes on 17 June 2011. Please
respond by completing an electronic version of the questionnaire at Annex 2 to the
consultation paper and emailing it to IPTInbox@tribunals.gsi.gov.uk. Alternafively
you can complete a hard copy of the questionnaire and send it to the Tribunal
Procedure Committee at the postal address above.

The Committee will consider all responses received by the closing date. It would
greatly assist the Committee to have responses before then if possible.

We look forward to receiving your comments on the matters discussed in the
consultation paper.

Yours faithfully,

Paul Walker
Chairman, Tribunal Prccedure Committee



Tribunal Procedure Committee
Judicial Review of “Fresh Claim” decisions in

immigration and asylum cases

Consultation on proposed amendments fo the Tribunal Procedure (Upper
Tribunal) Rules 2008

1. The purpose of this consultation is to seek views on changes to the Tribunal
Procedure (Upper Tribunal) Rules 2008 ("UT Rules™ in England and Wales to provide
appropriate procedures for judicial review proceedings that may be heard by the Upper
Tribunal after section 53 of the Borders, Citizenship and Immigration Act 2009 ("BCI
Act™} is brought into force.

2. This consultation is by the Tribunal Procedure Committee (“Committee”), the
body that makes rules that govern practice and procedure in the First-tier Tribunal and
Upper Tribunal. Responses to this consultation will be considered by the Commiitee.

3. Currently, judicial review proceedings cannot be transferred from the High Court
in England and Wales if they call into question decisions made under the Immigration
Acts. Once brought into force, section 53 of the BCI Act removes the bar on the transfer
of judicial review proceedings relating to a refusal of the Home Secretary to treat
submissions as a fresh asylum or human rights claim. We refer to such proceedings for
judicial review as a "fresh claim judicial review" ("FCJR").

4, Below you will find further information on the following:
the First-tier Tribunal and Upper Tribunal
background on the Immigration and Asylum Chambers of both Tribunals
background to the judicial review procedure in the Administrative Court and
the effect of the proposed rule changes
rules identified for possible amendment and proposed drafts of amended
rules '
fhe consultation questions



how to respond and by when.

5. The draft rules with possible amendments are set out in Annex 1. The existing
UT Rules (currently used by the Immigration and Asylum Chamber of the Upper
Tribunal) can be found using links | available at:
http:#www tribunals.gov.uk/Tribunals/Rules/tribunalprocedurecommittes.htm

The consultation questions are at Annex 2 in a separate Word document, which can be
used for submitting your response.

6. Further information on the Tribunals Service, the Tribunal Procedure Committee,
and the Immigration and Asylum Chambers of both the First-tier Tribunal and Upper
Tribunal can be found using links available at:

http:/Awwvw tribunalsservice.gov.uk/index. htm

The First-tier Tribunal and the Upper Tribunal

7. The Tribunals, Courts and Enforcement Act 2007 (“TCE Act") provides for the
First-tier Tribunal and the Upper Tribunal. The tribunals are judicial bodies independent
of Government. The First-tier Tribunal is the first instance tribunal for most jurisdictions.
The Upper Tribunal mainly, but not exclusively, decides appeals from the First—tier
Tribunal. It also has power to deal with some judicial review work transferred from the
High Court in England and Wales.

8. Each of the two new tribunals is divided into separate chambers which group
together jurisdictions dealing with like subjects or requiring similar skills.

9. The First-tier Tribunal Chambers are:
Social Entitlement Chamber,
Health, Education and Social Care Chamber;
War Pensions and Armed Forces Compensation Chamber;
General Regulatory Chamber,;
Immigration and Asylum Chamber; and
Tax Chamber.



10.  The Upper Tribunal Chambers are:
Administrative Appeals Chamber;
Tax and Chancery Chamber;
Lands Chamber; and
Immigration and Asylum Chamber.

Immigration and Asylum jurisdictions of the First-tier Tribunal

and Upper Tribunal

11. The First-tier Tribunal (Immigration and Asylum Chamber) deals with appeals
against decisions made by the Home Secretary and her officials in immigration, asylum
and nationality matters. The main types of appeal it receives are made against decisions
to:

refuse a person entry to, or leave to remain in, the UK, or an application to

vary his/her leave;

remove someone already in the UK.

12.  These appeals can raise immigration, asylum, nationality and human rights
issues. Appeals are heard by one or more Immigration Judges, sometimes with a non-
legal member of the Tribunal. Immigration Judges and non-legal members are appointed
by the Lord Chancellor. The Tribunal hears appeals in a number of hearing centres
across the United Kingdom.

13.  The Upper Tribunal {Immigration and Asylum Chamber) hears appeals against
decisions made by the Firstdier Tribunal (Immigration and Asylum Chamber). [t also
deals with a small humber of judicial review applications allocated under The First-tier
Tribunal and Upper Tribunal (Chambers) Order 2010.

Background

14.  The TCE Act currently provides for certain judicial review proceedings to be

brought in the Upper Tribunal or to be transferred from the High Court. However, the

TCE Act, as originally enacted, barred the Upper Tribunal from dealing with judicial

reviews that call into question a decision made under the Immigration Acts. Section 53 of
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the BC1 Act removes this bar in certain cases. These are cases that call into question a
decision of the Home Secretary not to treat submissions as an asylum claim or a human
rights claim wholly or partly on the basis that they are not significantly different from
material that has previously been considered (whether or not it calls into question any
other decision).

15. Bringing section 53 into force would not give the High Court a discretionary
power of transfer - discretionary transfers would still be barred under section 31A of the
Senior Courts Act 1981. What it would mean is that, if a direction were given by the Lord
Chief Justice, the High Court would be required to transfer some or all FCJRs to the
Upper Tribunal.’

186. The Lord Chancellor has now stated his inftention to bring section 53 of the BCI
Act into force, Changes to the UT Rules may be desirable in this regard. This document
seeks views on such changes.

17. At present, it is proposed that the Upper Tribunal should deal with FCJRs in
England and Wales only. The Lord Chief Justice of England and Wales has indicated he
is prepared, upon the commencement of section 53 of the BC! Act, to make a direction
as provided for in section 18(8) of the TCE Act. Such a direction would enable some or
ail FCJRs to be brought in the Upper Tribunal in England and Wales.

18. No equivalent indication has been given by the Lord President of the Court of
Session or the Lord Chief Justice of Northern Ireland. Accordingly, this consultation only
considers rule changes relevant to the transfer of this work to the Upper Tribunal in
England and Wales.

19.  The First-tier Tribunal has no jurisdiction to determine judicial review applications
and the present proposals do not affect that position.

Current procedure in the Administrative Court and intended
effect of these amendments

! Assuming that Condition 1 (limitations on relief sought) and Condition 2 {not callmg into question
decisions of the Crown Court were met).
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20.  The nature of FCJRs is quite different from the other types of judicial review
already dealt with in the Upper Tribunal. A FCJR will often relate to a decision to remove
the applicant from the UK. That removal may be scheduled within 72 hours and an
application for judicial review may be accompanied by an application for interim relief
suspending that removal whilst the judicial review is considered.

21.  The overriding objeciive of the UT Rules is to deal with cases fairly and justly.
This includes avoiding delay, so far as compatible with a proper consideration of the
issues. The Committee would like to see FCJRs dealt with by the Upper Tribunal as
quickly as, and where possible more quickly than, currently occurs. The Committee will
consider which of the provisions currently made by the Civil Procedure Rules (“CPR") for
judicial review may be appropriate to apply to FCJR proceedings before the Upper
Tribunal. Draft amendments are provided for comment on areas where the CPR differ
from existing provision for judicial review cases in the Upper Tribunal.

22.  Judicial review cases in the High Court in England and Wales are dealt with by a
single judge in the Administrative Court or by a panel of judges constituting a Divisional
Court. Administration of these cases is handled by the Administrative Court Office.
Although the judicial handling of FCJRs will be transferred to the Upper Tribunal it is
planned that the administration will, for an initial period, continue to be handled by the
Administrative Court Office. This approach is expected to be more efficient and cost-
effective than expanding the Upper Tribunal staff to handle these cases. It does mean
that, when considering the rules, the Committee will be alive to the potential for
administrative difficulties arising from two similar, but divergent, sets of rules being
administered by the same staff. This does not preclude a difference in rules where it is
desirable. Respondents to this consultation, however, may wish to address this issue.

23. The Upper Tribunal has the power under rule 10(3)(a) of the UT Rules to make
an order in respect of costs in judicial review proceedings. The question of costs in the
Upper Tribunal is currently the subject of a review being undertaken by Mr Justice
Warren. It is therefore proposed that rule 10(3)(a) is not amended at this time.

24.  The Senior President of Tribunals has prepared draft Practice Directions whicH

are set out in Annex 3. These draft Practice Directions deal with aspects of the intended
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process for FCJRs in the Upper Tribunal. Comments on the draft Practice Directions will
be passed to the Senior President’s Office for consideration before any Praclice
Directions are made.

Changes to the Tribunal Procedure (Upper Tribunal) Rules 2008

Introduction

Rule 1 - Citation, commencement, application and interpretation

25.  Itis proposed that a definition of ‘fresh claim proceedings’ be added to rule 1(3).
The proposed definition reflects the language of the BCI Act to describe this type of
proceedings. It should be noted, however, that the operational instrument is the direction
issued by the Lord Chief Justice of England and Wales. The proposed definition reflects
the language of the BCI Act; if the direction issued by the Lord Chief Justice of England
and Wales does not extend to all cases falling within the BCI Act the proposed definition
may need to be revised.

Fees

26.  The Administrative Court requires payment of a fee (subject to exceptions) for the
issue of a FCJR application and for the continuation of a FCJR where permission to
proceed has been granted. The Lord Chancellor intends to provide by Order that
payment of such fees will also be required (subject to exceptions) for those steps in
FCJRs in the Upper Tribunal.

Rule 28A(1) —~ Fees for fresh claim applications
27. The proposed new rule 28A(1) makes clear that FCJR applications not accompanied
by the appropriate fee will not be accepted by the Tribunal.

Rule 8 — Striking out a party’s case

28. Under CPR 3.7(4), a FCJR is automatically struck out where a fee payable upon
the grant of permission to proceed is not paid by the due date. The proposed
amendment to rule 8 makes equivalent provision in the Upper Tribunal.



Procedure

Rule 11 — Representafives

29. In the Administrative Court, the Legal Services Act 2007 limits the right to
conduct litigation to solicitors and litigants in person and limits the right to address the
Court to barristers, solicitors with rights to higher court advocacy and litigants in person.
This applies to FCJRs.

30. Section B4 of the Immigration and Asylum Act 1999 (“lA Act"} restricts
representation in applications or appeals before the Upper Tribunal and First-tier
Tribunal relating to immigration to solicitors, barristers, legal executives and non-legally
qualified persons registered with the Office of the Immigration Services Commissicner
("OISC"), persons acting other than in the course of a business (whether profit-making or
not), litigants in person, and those acting on behalf of the Home Office. This applies to all
immigration cases and would apply to FCJRs.

31. The UT Rules currently place no additional limitations on who may act as a
representative before the Tribunal, including in judicial review proceedings.

32. The Committee is considering whether it should amend the UT Rules in order to
maintain the limits on representation that apply in the Administrative Court for FCJRs or
instead, by making no amendment, apply no greater restriction than that created by
section 84 of the IA Act.

33. The Committee is aware that there are potentially competing considerations in
relation to this decision.

34. The Committee is conscious of concerns that relaxation of the current restrictions
could lower the standard of representation in FCJR cases. These are important cases,
which often raise issues of risk on return, in the context of a decision to return a person
to a country where a real risk of ill-treatment is alleged. In many cases the FCJR is the
last opportunity for legal challenge before removal. It is important that the Upper Tribunal
is assisted by a high standard of representation, both before and during the tribunal
hearing.



35. On the other hand, it is generally desirable that parties in tribunals can be
represented by the person of their choosing and it is arguable that representatives who
are not legally qualified are not necessarily less competent than legally qualified

representatives.

36. The Commitiee has not formed a view on the correct balance between these
factors or concluded that concemns regarding the quality of representation if the
restrictions are relaxed are justified. We welcome views on these points as part of the
consultation process. It is particularly important that views expressed are supported by

evidence.

37. A draft amendment to rule 11 of the UT rules is set out in the attached draft rules
to show how the UT Rules might be amended if the Committee were to decide to restrict
FCJR representation to persons with the right to represent parties in Administrative
Court proceedings. The effect of such an amendment would be that, while individuals
could continue to act in person, rights of representation would be confined to legally
gualified persons who have the right to conduct litigation in the Administrative Court.
Other than individuals acting in person, only those with rights of audience in the
Administrative Court would be able to address the Tribunal at a hearing concerning a
FCJR. Other persons, including Home Office Presenting Officers {civil servants
employed to represent the Home Secretary at appeals) and persons registered with the
OISC would continue to be unable, as they are at present in the Administrative Court, to
act as a representative in FCJR proceedings in the Upper Tribunal or to address the
Upper Tribunal in FCJR hearings.

Rule 28 - Application for permission to bring judicial review proceedings, and

Rule 28A(2) — Special provisions for fresh claim applications

38.  Under CPR 54.7, a FCJR applicant must serve the claim form by sending it to the
Treasury Solicitor (as solicitor to the Home Office) within 7 days after the date of issue.
CPR 6.17 requires that, within 21 days of service, the applicant files a certificate of
service of the claim form with the Administrative Court, unless an acknowledgment of
service has already been filed by the Treasury Solicitor.

39. Rule 28(8) of the UT Rules requires the Tribunal to serve the claim form on the

parties. Adopting the current arrangement in the Upper Tribunal would shift the
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administrative burden of serving the FCJR claim form from the applicant to the Upper
Tribunal.

40. The Committee is considering whether to amend its present rule to make special
provision for FCJRs by maintaining the approach in the Administrative Court.

41.  The benefit of this approach is its potential for speeding up the tribunal process
and avoiding the added administrative burden on tribunal staff that would be created by
the need for them to serve FCJR claim forms. The advantage of applying the current
Upper Tribunal arrangement to FCJRs is that this may ensure confidence that proper
service has been effected on the Home Office. If requiring the applicant to serve the
claim form were to give rise to difficulties in a significant number of cases, the
administrative and judicial costs of so doing might outweigh the benefits.

Rule 29 — Acknowledgement of service (AoS)

42, If the applicant is to be required by rule 28A to send the claim form to the
Treasury Solicitor, a minor consequential change will be required at rule 29(1) and (3) to
reflect that a claim form may be sent by the applicant. In addition, CPR 54.8(2} allows a
total of 23 days for lodging an acknowledgement of service (2 days for postal service
and 21 days from receipt of the application). Rule 29(1) of the UT Rules allows 21 days
for this fo be done. The Commiittee is considering whether to make special provision for
FCJRs that would maintain the 23 day time fimit or to specify a shorter time given the
nature of FCJRs.

Rule 30 — Decision on permission or summary dismissal

43. CPR 54.12 allows a total of & days for an applicant to apply for reconsideration at
a hearing of a decision to refuse permission to proceed with judicial review (2 days for
postal service and 7 days from receipt of nofification to apply). Rule 30(5) of the UT
Rules allows 14 days for this to be done. The Committee is considering whether to make
special provision for FCJRs that would maintain the 9 day time limit.

Other Changes to the UT Rules



44.  This consultation deals with changes to the UT Rules in order to accommodate
FCJRs.

45.  The TPC is, however, also separately considering possible general changes to
Part 4 of the UT Rules, which concerns judicial review claims in the Upper Tribunal.
These possible changes may be relevant to FCJRs. They will be the subject of a
separate consultation - details will be announced shortly. Comments on the
interrelationship between those changes and the changes discussed in the present
consultation would be welcome when replying to the present consultation.

Consultation Questions

46. The Committee would be interested in receiving your views on the following
questions (these questions are also set out in the separate document for you to respond
on at Ahnex 2):

(1) Do you have any comment on the definition of FCJRs in rule 1? Note that the
proposed definition reflects the language of the BCl Act and that if the
direction issued by the Lord Chief Justice of England and Wales does not
extend to all cases falling within the BCI Act the proposed definition may

need to be revised.

(2) Do you have any comments on the proposed provision for fees in rules 8 and
28A(1)?

(3) In relation to representation for FCJRs:

(a) Should representation for FCJRs be restricted as it presently is in the
Administrative Court?

(b) If s0, do the proposed amendments to rule 11 achieve that aim?

(4) In relation to service of the claim form:

10



(a}) Should the claim form be sent to the Treasury Solicitor by the
applicant or by the Tribunal?

(b) If by the applicant, is that aim achieved by the amendments to rules 28
and 29 and the addition of rule 28A{2)?

(5) Should the current time given for:

{(a) oral renewal of a refused FCJR in the Administrative Court (7 days
plus 2 days for postal service of the refusal of permission) be replicated
for FCJRs in the UT, or should the current UT Rules provision of 14 days
be retained?

(b) lodging an acknowledgement of service (21 days plus 2 days for
postal service of the application) be replicated for FCJRs in the UT,
should the current UT Rules provision of 21 days be retained, or should
some shorter period be prescribed?

(6) Do you have any comments on the interrelationship with other proposed
changes to the UT rules?

47.  The Committee also has a general question:

{7) Are there any other changes which should be made to the UT Rules in the
light of the commencement of section 53 of the BCI Act? Please be specific
about what addition is required and why it is needed.

48.  Additionally, the Senior President of Tribunals has asked the Committee to
circulate the draft Practice Directions in Annex 3.

(8) Do you have any comments on the draft Practice Directions?

49.  When answering the consultatidn questions, please do keep in mind that the
rules should be simple and easy o follow. They should not include provisions that

contain unnecessary requirements or repeat reguirements that are contained elsewhere.
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The Committee must secure the objectives set out in section 22(4) of the TCE Act and it
aims to do so in a consistent manner across all jurisdictions.

How to Respond

50. Please send your response by Friday 17 June 2011 to:

Tribunal Procedure Committee
¢fo Roy Ketley

Ministry of Justice

5th Floor Field House

15-25 Breams Buildings
London EC4A 1DZ

Email: IPTInbox@tribunals.gsi.gov.uk
Tel: 020 7073 4084

Fax: 020 7073 4275

51.  Extra copies of this consultation can be obtained from using the above contact
details.
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Annex 1 to TPC consultation on FCJRs

15.  Evidence and submissions

STATUTORY INSTRUMENTS 16, Summoning or citation. of witnesses and orders 1o answer questions or produce
documents
17. Wilbdrawal
[17A. Appeal treated as abandoned or finally determined in an asylum case or an immigration
2008 No. 2698 (L. 15) Lo
18 Notice of funding of legal services
TRIBUNALS AND INQUIRIES 19, Confidentiality in child support or child trust find cases
20.  Power to pay expenses and allowances
. , . 20A. Procedure for applying for a stay of a decision pendi al
Possible changes to: The Tribunal Procedure (Upper Tribunal) (208 Proce Fpiying Tora sty 1O pencing e ppe
Rules 2008 PART3
[Proceduse for cases in] the Upper Tribunal
This document shaws possible changes to the above rules, using the version in force ié gppyr‘.:aﬁ?n 'Dlﬂ: Upper Tﬂbmal lf:r permission lo appeal
from I April 2011, including amendments made by 8.1, 2009/274, S.1. 2009/1975, 5.1, " N”}S“’“f‘““ ation o permission Lo appeal
2010/43, S.1 2010/44, S.1. 2010/747, 5.1, 2010/2653 and S.J. 2011/651., This docurnent : R“““ © aPPﬂf';l e of
has been produced in order to assist users but its accuracy is vot guaranteed and 4. eSPi::‘lSB T lmm" of appeal
should not be relied upor. For a definitive version of the Rules as in force from 1 25.  Appellant’s reply oo
April 2011, users should refer io the original statutory insiruments. 26.  References undef tho Forfeiture Act 1982 L i
[26A. Cases trensferred or referred to the Upper Tribunal, applications made directly lo

the Upper Tribunal and proceedings withowt notice 1o a Tespondent]
26B  Financial Services ceses

Made - - - - Pth Qotober 2008
Laid before Parliament 15th Getober 2008
L PART 4
Coming into force - - 3rd November 2008 Judicial review proceedings in the Upper Tribunal
NTEN 27.  Application of this Part 1o judicial review proceedings tansferred to the Upper
co TS Tribunal
PART 1 28.  Applications for permission to bring judicial review proceedings
Introduction 29.  Acknowledgment of service
30. Decision on permission or summary dismissal, and reconsideration of permission
1. Cimtion, commencement, application and inlsrpretation or summary dismissel l  hearing
2, Owverriding objsctive and parties” obligation 10 co-operats with the Upper Tribunal 31 Responses 3
3.  Alternative dispute resolution end arbitration 32, Applicant seeking to rely on additional grounds
33.  Rightto meke representations
PART 2
General powers and provisions PAR‘T 5
Hearings
4.  Delegation t staff
5. Case managemenl powers 34, Decision with o wilhour a hearing
6.  Procedure for applying for and giving directions 35. Enﬁ_ﬂement lo .arlend a hearing
7.  Failure to comply with rules ete, 36. Notice of hearings
8.  Stiking oute party’s case [36A. Speuial time limils for hearing an appes! in a fast-track case]
[9. Addition, substitution and removal of partes) 37. Public and privale hearings
10.  Orders for costs 38 Hearings in 2 party’s ahsence
11.  Represemtatives
12, Calculating time ]I;iRT 6
13.  Sending and delfvery of documents isions

14, Use of documents and information
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() =2 decision of the Bank of England,
(e} adecision of the Pensions Regulator; or

{d) e decision of & person relating to Lhe assessment of any compensation or consideration
under (he Banking {Special Provisions) Act 2008(a) or the Benking Act 2009(b); or

(&) any determination, calculation or dispute which may be referred to the Upper Tribunal
under the Financial Services and Markets Act 2000 (Comtribution to Costs of Special
Resolution Regime) Regulations 20102} (and in these Rules a decision in respect of
which a referenice has been made to the Upper Tribunal In a financisl services cese
includes any such determination, calculation or, except for the purposes of rnule 5(5),
dlspute relatmg 10 the ma.kmg of paymcnts under the ngulanons).

within the amn f P Sof Na nah I atlcmand i thDZwHo

3 L <L) L o Il 28

been conside: wh or lsm uestion any other decision),

“hearing” msans an cral hearmg and includes 2 hearing conducted in whele or in part by video

link, telephone or other means of instantaneous two-way electronic commumication;

[“immigration case” means proceedings before the Upper Tribunal on appeal againar 2

decision in proceedings under section 40A of the British Nationality Act 1981(c), section B2

of the Nationality, [mmigrarion and Asylum Act 2002, or regulation 26 of the Immigration

(European Economic Area) Regulations 2006(d) that are not an esylum case, |

“interestsd party” means—

{(2) a person who Is directly affected by the outcome soughl in judicial review proceedings,
and has been named as an interested party under rule 28 or 2% (judicial review), or has
besn substituled or added as an interested party mder males 9 (additior, substitution and
removal of parties),

(b) in judicial review proceedings transferred 1o the Upper Tribupal under section 25A(2) or
(3) of the Judicathme (Northern Ireland) Act 1978(e) or section 31A(2) or (3) of the
{Senjor Courts Act 1981(1)], a person who was an interested party in. the proceedings
immediately befors they were trensferred to the Upper Tritumal; gnd

{(c} in 2 financial services case, any person other than the applicant who could have referred
the case (o the Upper Tribunel and who has been added or substifuted as an interested party
under rule 9 {(addition, substintion and removal of parties);]

“judicial review proceedings” means praceedings within the jurisdiction of the Upper Tribunal
pursuant to section 15 or 21 of the 2007 Act, whether such proceedings are started in the
Upper Tribunal or translerrsd to the Upper Tribunal;

“mental health cass™ means procesdings before the Upper Tribumal on appeal against a
decision in proceedings under the Mental Health Acl 1983(g) or paragraph 5(2) of the
Schedule 1o the Repatriarion of Prisonars Act 1984{h);

[“national security certificale appeal” means an appesl under section 28 of the Data Protection
Acl 1598 or section 60 of the Freedom of Information Act 2000(i} (including that section as

(n) 2008¢ 2

{b) 2009 . |

(c) 1981 61,

(d) S.L 2006/1003,

(e} 1972 ¢23, Sction 25A was inscviad by seedan [9(2) of the 2007 Act,

(0 1981 ¢.54. Scetien 31A was msated by seetion 1%(1) of the 2007 Ast Referenco to the Scuiar Couﬂs Au 1981 was

substitueed by virme of seerion 5%(5) and paragreph 1(2) of Schedule |1 b the Congr} I Refm Act
() 198320,
(h) 1584 c A7,
) 2008c35,
5

applied and modified by regulation 18 of the Enviroomental Information Regulations
2004{n)}, and]

“party” means a person who is an appellant, an applicant, a respondent or an interested party
in proceedings before the Upper Tribunal, 2 person who has refemrad & question [or mateer] to
the Upper Tribumal or, if the proceedings have betn concluded, a parson who was an
appellant, an applicant, a respondent or an interested party when the Tribunal {mally disposed
of all izsues in the proceedings;

“permission” includes leave in cases arising under the law of Northem Ireland;

“practice direction™ means a direction given under section 23 of the 2007 Act,

[“reference”, in g financisl services case, includes an eppeal;)

“relevant minster” means the Minister or designated person tesponsible for the signing of Lhe
certificate to which a national sseurity certificele appeal relates;]

“respondent” means—
(a) in an appeal, or application for permission to appeal, against a decision of anather
mibunal, any person other than the appellam who—
(i} wes a party before that other tribunal;
(id) ...;0r
(it} otherwise has a right of appezl against the decision of the other {ribumal and has
given notice to the Upper Tritnmel that they wish 1o be a party (o the appeal;
(b} in ap appeal against any olber dgcision jexcepl a decision of a traffic commissioner], the
person who made the decision;
{c) in judicial review procesdings—
(i) in proceedings started in the Upper Tribunal, the person named by the applicant as
the regpondent,
(i) in procesdings transferred to the Upper Tribunal under section 25A(2) or (3) of (e
Judicature (Northern Ireland) Act 1978 or section 31A(2) or (3] of the Supreme

Court Act 1981, a person who was a dsfendant in the proceedings immedietely
before they were transferred;

(i) in procesdings transferred to the Upper Tribunal under section 20(1} of the 2007 Act,
a person to whom intimation of the petition was made before the proceedings were
transferred, or to whom the Upper Tribunel has required intimation to be made,
[{ca)in proceedings transferred or refermd io the Upper Tribunal from the First-tier Tribunal, a
person who was & respondent in the proceedings in the First-tier Tribunal,]
(d) ina referspce under the Forfeiture Act 1982(h), the person whose eligibility for a benefit
or advantags is in issue;
[(da) in a financial servic=s case, the maker of the decision in respect of which a
reference has been made; or]

{(e) & person substitwed or added es a respondent under rule 9 (substitution and addition of
parties);

[“tribunal™ does not inchude a traffic commissioner, ]
“working day” means eny day except a Saturday or Sunday, Christmas Day, Good Friday or a
bank boliday under seetion | of the Banking and Financial Dealings Act 1971(c),

(g] 8.1 20043391,
{b) 19823,
(e} 1971 c.BD,
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(2) the interests of amy persons (whether consumers, investors or otherwise) intended
1o be protecied by thal notice; or

(b) the smooth operation or integrity of any merket intended to be protected by that
notice.

(6) Paragraph (3) does not apply in the case of a reference in respect of e decision of the
Pensions Regulator. |

Procedure for applying for and giving directions
6.—(1) The Upper Tribunal may give a direction on ths application of one or more of the parties
or on its own injtative.
(2) An application for 2 direction mzy be made—
(2} by sending or delivering a written application to the Upper Tribunal; or
(b} orally during the course of 2 hearing.
{3)An epplication for a direction must include the reason for making that application.

(4)Unlezz the Upper Tribunal considers that there is good reason not w do so, the Upper
Tribunal must send written nobce of aoy direction to every party and to any other person
affected by the direction,

{5)If a party or any other person sent notice of the direction under paragraph (4} wishes to
challenge a direction which the Upper Tribuna! has given, they may do so by applying for
another direcion which amends, suspends or sets aside the first direction.

Failure to comply with rules etc.

7.—(1) An irregularity resulting from a failure to comply with any requirement in (rese Rules, 2
practice direction or 2 direction, does nol of iiself render void the proceedings or any step taken in
the proceedings.

(2) If e party has failed 1o comply with a requirement in these Rules, 2 practice direction or a
direction, the Upper Tribunal may take such action as it considers just, which may include—

{a) waiving (he requirement,

(b) raquiring the failure o be remsdisd;

(¢} exercising its power under rile 8 {striking oul e party’s case); or

{d) excepl in [a mental heallh case, an asylum case or an immigration case], restricting &

paryy’s participation in the proceedinga

(3) Paragraph {4) applies where the First-tier Tribunel hes referred to the Upper Tribunal a faiurs
by a perzon ko comply wilh a requitement imposed by the First-tier Tribunal—

(2) 1 amend at any place for the purpose of giving evidence;

() otherwise to make themselves available w give evidence;

{c) to swear an cath in connection with the giving of evidence;

(d) 1o give evidence as a wimess;

{¢) w produce a document; or

(f) to facilitate the inspecdon of a document or any other thing {including any premises),

{4) The Upper Tribunal may exercise ils power mnder section 25 of the 2007 Act (supplementzry
powers of the Upper Tribunal) in relation te such non-compliance as if the requirement had been
imposed by the Upper Tribunal.

Striking out a party’s case(g)

8.—[{1A) Except for paragraph (2), this ruls doss not epply to an asylum caze or 2n immigration
case.]

(1) The proceedings, or the approprizte pan of them, will automatically be struck out—

(a) if the appellant or applicant has failed lo comply wilh a direction (hal stated that faflure
by the appellant or epplicant to comply with the direction would leed Lo (he striking out of
the proceedings or that part of them or

(b) when a fee has not been peid upon the grent of permission in fresh ¢laim proesedings Bs
required.

(2} The Upper Tribunzl must strike out the whols or 2 pert of the proceedings if the Upper
Tribunal -

() dossnot have jurisdiction in relation to the proceedings or that part of therm, and

(b) does not exercise ils power under rule 5{(3)(k)(1) (transfer to another court or tribunal) in
eletion 1o (he proceedings or that part of them

(3) The Upper Tritunal may striks oul (he whole or 2 part of the proceedings ifF—

(2) the appellant or applicant has failed to comply with e dirsction which stated that (aihmre by
the appellant or applicant to comply with the direction could lead to the striking oul of the
proceedings or parl of them,

(b) the appellant or applicant has failed to co-operale wilh the Upper Tribunel to such an

axtertt that the Upper Tribunal cannot deal with the procesdings fairly and justly, or

{c) in proceedings which are not a2n appeal from the decision of enother tribunal or judicial
raview procesdings, the Upper Tribunal considers there is no reesoneble prospect of the
appelient’s or the applicant’s case, or part of it, succeeding.

(4) The Upper Tribunal may not strike out the whole or e part of the procesdings under
paragraph (2) or (3)(b) or (c) without first giving the appellant or applicant an opportunity to meke
representations in relation to the proposed striking out.

(5) If the proceedings have been struck oul wmder permgraph (1) or (3)¥a), the appellant or
applicant may apply for the procesdings, or part of hem, 1o be reinstated.

{8) An application under paragraph (5) must be mede in writing and received by the Upper
Tribunal within 1 menth after the date on which the Upper Tribunal sent notification of the
strildng oul to the appellant or applicant

(7) This rule applies Lo 2 respondent [or an interasted party] as it applies to an appellamt or
applicant except that—

(&) a reference to the striking owt of the proceedings is lo be read as a reference 1o the barring
of the respondent [or interested party] fom taking fimther pan in the proceadings; and

(b) & reference to an epplication for the reinstatement of proceedings which have besn struck
oul is to be read as a reference to an application for the lifing of (he bar on the respondent
[or interested party] tmking further part in the procesdings.

(8) If a respondent [or an imterested pacy] has been bamed from taldng further pert in
proceedings under (his mle and thar ber has not been lifted, the Upper Tribunel need not consider
any responsé or other submission made by that respondent [or interesied party, and may
sumnmarily determine any or all fssues against that respondenl or interested party].

[Addition, substitution and removal of parties(t)

9—(1) The Upper Tribunal may give a direction adding, substituting or removing a party as an
appellent, a respondent or an interested party.

{8) Rule 5(7) and (F) were amended by S.L 2009274,
(b) Rule 9 vias substimued by 5.0 2009/1975. Rule 9(5) and (5} were sdded by 5.1, 2010144,

10
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(2) give the person required o amend 14 days’ ootice of the hearing or such shorter period as
the Upper Tribuaal may direct and

(b} where the person is not a party, make provision for the person’s necessary expenses af
anendancs to be paid, and state who is 1o pay them.

(3) No person may be compelled 1o give amy evidence or produce any document that the persen
could net be compelled to give or produce on a trial of an action ina courl of law in the part of the
United Kingdom where the procsedings are due 1o be determined.

[(4) A person who recelves a summons, citation or crder may apply to the Upper Triounal for it
1o be varied or sst aside if they did not have an opportunity io objest lo it before it was made or
issued.

(5) A person making an application under parzgraph (4} must do so as soon as reasonably
practicable after receiving notice of the summeons, citation ar order.

(6) A summons, citation or order under this rule must—

(a) siate that the person on whom the requirement is imposed may apply to the Upper
Tribunal lo vary or sel aside the summons, citatien or order, if they did not have an
opportumity 1o object wo it before it was mede or fssued, and

(b) stade the consequences of faiure to comply with the summons, citation or order.]

Withdrawal(a)
17~(1) Subject to paragraph (2}, a party may give notice of the withdrawsl of s case, or any
part of it—
(a) ateny time before a heering to consider the disposal of the proceedings (or, if the Upper
Tribunal disposes of the proceedings without a hearing, before that disposal), by sending
or delivering o the Upper Tribunal e wrinen notice of withdrawal;, or

(t) omally at 2 heering.

(2) Notice of withdrawal will not take effect umless the Upper Tribunal consemts to the
withdrawal except in relation to an application for permission Lo appeal.

(3) A pacty which has withdrawn its case may apply to the Upper Tribunal for the case tp be
rejnsiated
{4 An application under paragraph (3) must be made in writing and be received by the Upper
Tribunal within | month afier—
{z) the date on which the Upper Tribunal received the notice under paragraph (13(a); or
(b the date of the hearing at which the case was withdrawn orally under paragraph { 1)(b).
(5) The Upper Tribunal must notify eech party in writing of a withdrawal under this rule.
(6) [Paragraph (3} does not apply to a financial services case other than g reference zgainst a
penalty.]

[Appeal treated as abandoned or finally determined in an asylum case or an immigration
case(b}

17A—{1) A party to an asylum case or an immigration case before the Upper Tribunal must
notify the Tribunal if they are aware that—

(2) the appeliant has left the United Kingdam;
(b) the appellant has been granted leave to enter or rerpain in the United Kingdor,
{¢) = deportation order has been made egainst the appellant, or

{e) Rula 17(6) was added by 3,1 20107747,
{b) Rule 17A was added by 5.1, 2010/4,

(d) a document listed in paragraph 4(2) of Schedule 2 to the bomigration (Eiropean
Economic Area) Regulations 2006(a) has been issued to the appellant

(2) Where an appeal is treated as abandened pusuaml (o section 104(4) or (4A) of the
Mationality, Immigration and Asylum Act 2002(b) or paregraph 4(2} of Schedule 2 10 the
Immigration (Ewopean Economic Area) Regulations 2006, or as finally determined puasuant to
secton 104(5) of lbe Nationality, Immigration and Asylum Act 2002, the Upper Tribunal must
send 1he parties & notice informing them, thai the appeel is being treated as abandoned or finally
determined.

{3) Where an appeal would otherwise fall o be treated as abendoned pursuant to section
104{4A) of the Nationality, Immigration and Asylum Act 2002, but the appellant wishes o pursus
their appeal, the appellani must send or deliver a notice, which must comply with amy relevant
practice directions, to the Upper Tribunal and the respondent =0 that it is received within thinty
days of the date on which the notice of the grant of leave o eater or remain in the United
Kingdom was sent to the appellant

(4) Where a notice of grant of leave to emler or remein is sent elsctronically or deliversd
persanally, the time Jimit in peregraph (3) is tweniy eight days,

(5) Notwilhstandng rule 5(3){a) {case management powers) end rule 7(2) (failure to comply
with rules eic.}, the Upper Tribunal must not extend the time limits in paregraph (3) and (4),]

Notice of fonding of legal services
1B. If 2 party iz grented funding of legal services &t any time, thel party must as soon as
practicable—
(a) (i) if funding is granted by the Legel Services Commission or the Northem Ireland
Legal Services Commission, send a copy of the funding sotice to the Upper
Tribupal; or
(i) if funding is grented by the Scottish Legal Aid Board, send a copy of Lhe legal aid
certificate to the Upper Tribunal; and
(b) mobify every other party in writing that fimding hes been granted.

Confidentiality in child support or child irost fund cases

19.—(1) Paragraph {3} appliss Lo an appeal against & decision of the First-tier Tribunal in
proceedings under the Child Svpport Act 1991(¢) in the circumstances described in paragraph (2),
other than an appeal against a reduced benefit decision (as defined in ssetion 46{10Xb) of the
Child Support Act 1991, as that section had effect prior to the commencement of section 15(b) of
the Child Maintenance and Other Payments Act 2008(d)).

(2) The circumstances referred to in paragraph (1) are that—
(a) in the proceedings in the First-ier Tribunal in respect of which the appeal has been
brought, there was an obligetion to keep a person’s address confidential; or

{b) a person whose circumsiances are relevant to the procesdings would like their address
(or, in the case of the person with care of the child, the child’s address) 1o be kept
confidential end has given notice to thar effect—

(i) lo the Upper Tribunal in an application for permission to appeel or notice of appeal;
(i) to the Upper Tribunal within 1 mon(b afler an enquiry by the Upper Tribunal, or

{a) S.L2006/1003.

(b} 2002 c41. Scction 1044} was sulmrinied by, and seodon 10474A) 10 (4C) wes imsenad by, seetion § of e Immigrarian,
Agylum emd Maziomality Ao 2006, :

(c) 1991 e 4B,

{d) 2008 c.6.
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{ili) Ig Lhe Secretary of State, the Child Maintenence and Enforcement Commission or the
Upper Tribunial when netifying 2 chenge of address after procesdings have been
started.

(3) Where this paragreph applies, the Secretary of State, the Child Mainienance and
Enforcement Commizssion end the Upper Tribunal must take appropriats sieps o secure the
confidentiality of the address, and of any information which could reasonably be expectsd to
enable a person to identify the address, to the extent that the address or that information is not
already known to each other party.
(4) Paragraph (6) epplies 1o an appeal eginst a decision of the First-tier Tribumal in
proceedings under the Chiid Trust Funds Act 2004(a) in the circumstances described in
paragraph (5).
(5) The circumstences referred to in paragraph (4) are that—
{a) in the proceedings in (he Fist-tier Tribunal in respect of which the eppeal has been
brought, there was an obligation to keep a person’s address confidential, or
(b) a person whose circumstances ars relevant to the proceedings would like their address (or,
in the case of the person with care of the eligible child, the child’s eddress) to be kept
confidential and has given notize to thar effect—
(i} to the Upper Tribunel in an application for peumission to appeal or matice of
appeal;
(iD) to the Upper Tribunal within 1 month after an enquiry by the Upper Tribunal; or
(iifjro HMRC or (he Upper Tribunal when nctifying e change of address afler
proceedings have besn started.
(&) Where this paragraph applies, HMRC and the Upper Tribunal must take appropriate steps to
seoure the confidentiality of the address, and of any information which could reasonably be
expecled 10 enable a person (o idemify the eddress, w the extsnt that the address or thal
information is not already known to each other party.
(7) In this rale—
“eligible child” has the meaning set oul in section 2 of the Child Trust Funds Acl 2004; and
“HMRC” means Her Majesty’s Revenue and Customs.

Power Lo pay expenses and allowances(b)

20.—1)In proceedings brought under sgction 4 of the Safeguarding Vilnerable Groups Act
2006(c), the Secretary of State may pay such allowances for the purpose of or in comnection with
the amendance of persons at hearings as the Secretary of State may, with the consemt of the
Treasury, determine.
(2) Paragraph (3) applies to proceedings on appeal from a decision of—
(a) the First-tier Tribunal in proceedings under the Child Support Acl 1991, section 12 of the
Social Security Act 1998(d} or paragraph 6 of Schedule 7 to the Child Support, Pensions
and Social Sectrity Act 2000{e);
(b) the First-tier Tribunal in 2 war pensions and armed forces case (as defined in the Tribunal
Procedure  (First-tier Tribunal) (War Pensions and Armed Forces Compensation
Chamber) Rules 2008(1); or

{c) aPensions Appeal Tribunal for Scotland or Northern Ireland.

() 2004 6,

{b} Rule K1) was mended by 5.0 20087274,
(2] 200647,

(d) 1598 c.14,

(e} 200019,

() S5.L 208372686,
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(3) The Lord Chaneellor {or, in Scolland, the Secretary of Stale) may pay 0 any person who
attends any bearing such travelling and other allowances, including compensation for loss of
rermmerative time, as the Lord Chancellor (or, in Scotland, the Secretary of Siate) may
determine.

[Procedare for applying for a stay of a decision pending an appeal(z)

204 —(1) This rule applies where another enactment provides in any terms for the Upper
Tribunal 1o stay or suspend, or to lift a stay or suspension of, a decision which is or may be the
subject of an eppeal lo the Upper Tritunal (*ibe substantive decision™) pending such appeal.

(2) A person who wishes the Upper Tribunal to decide whether the substantive decision should
be stayed or suspended must make 2 written epplication to the Upper Tribumal which mast
include—

(a) the nams end address of the parson making the appiicaﬁon;

{(b) the name znd address of any representative of thal person;

(c) the address (o0 which documents for that person should be sent or delivered;

(d) the name and address of any person who will be a respondent to the appeal;

(e) details of the subslantive decision and any decision as 10 when that decision is (o lake
effect, and coples of any written record of, or reasons for, those decisions; and

(f) the grounds on which the person making the application relies.

(3} In the case of an application under paragraph (2) for a stay of a decision of a traffic
commissioner—

() (he person making (he application must notify the traffic commissioner when making the
application;

(b) within 7 days of receiving notification of the application the waffic commissioner must
send or deliver written reasons for refusing or withdrawing the stey—

(i) to the Upper Tribumal, and
{ii) to lhe person making the application, if the tmffic commissioner bas not already
done s0.
(4) If the Upper Tribunel grants a stay or suspension following en application under this nle—

(a) the Upper Tribunal may give directions &s Io the conduct of the appeal of the substantive
decision; and
(%) the Upper Tribunal may, where appropriate, grant the stay or suspsnsion subject o
conditions.
(5) Unless the Upper Tribuna! considers that (here is good reason not to do so, the Upper
Tribunal must send written notice of 2oy decision made under this nule to each party,]

PART 3
[Procedure for cases in] the Upper Tribunal(b)

Application to the Upper Tribunal for permission (0 appeal(c)

21.—{1)...
(2) A person mzy apply to the Upper Tribunal for penmission t appeal to the Upper Tribunal
against a decision of another trimal only if—

(0} Rulo204 way addad by 5.1 20091975,
{b) The heading of Part 3 wes emended by $.1 20087274,
{c) Rul=21(1) war aminad by 5.1 20081975, Rule 2[{3} was amaded, and peragranh (34} edded, Gy 5.1 201044,

20



{a) they have made an application for permission 1o appesl to the wibunal which made the
decision challenged; and

(b) that epplication has been refised or has not been admitted.

{3) An application for permission to appeal must be made in writing and received by the Upper

Tribunal ne later than—

(2) in \he case of an application under section 4 of the Safeguarding Vulnerable Groups Act
2006, 3 months after (he date on which written notice of the decision being challenged was
sent lo the appellant;

{(aa) subject w paragraph (3A), in an asylum case or an fmmigration case where the appellant
is in the United Kingdom at the time that the application is made—

(i) seven worlking days after the dawe oa which notice of the First-tier Tribunal’'s
refusal of permission wes sent to the appellant, or

(i) if the case iz a fas-track cass, four working days after the date on which
notice of the First-tier Tribunal’s refusal of permission was sent to the
appellent;

(ab) subject to peragraph (3A), in an asylum cass or an immigration case where Lhe appellamt
18 outside (he United Kingdorm at the time that the application is made, fifty six days after the
date on which notice of (he First-tier Tribunal’s refusal of permission was sent to the
appellant, or]
(b) otherwise, a month after the date on which the fribunal that made the decision under
challenge sent notice of its refusal of permission 10 appeal, or refusal to admit the application
for permission to appeal, 10 Lhe appellant,
{(3A) Where a notice of decision is sant elecironically or delivered personally, the time limits in
paragraph (3)(2a) and (ab) ere—
(&) in sub-paragraph (aa)(i), five working days;
(b) in sub-paragraph (a)(ii), two working days; and
(¢) in sub-paragraph {ab), twenty eight days. ]
{4) The application must state—
(a) the name and address of the appellant;
(b} the name end address of (he reprasentative (if amy) of the appellant;
(c) an address where documents for the appellan( mey be sent or deliverad;
{d) detzils (including the full refersnce) of the decision challenged;
fe) the grounds on which (he appellznt relies, and
(f) whether the appellant wants the application lo be dealt with at a hearing.
(5) The appellant must provide with the application a copy of—
(2) amy written record of the decision being challenped;
(b) any separate writlen staterment of reasons for that decision; and
(s) if the application is for permission to appeal against a decision of another tribunal, the
notice of refusal of permission Lo appeal, or notice of refusal lo admit the application for
permission o zppeal, from that other tribumal.

(6) If the zppellant provides the applicetion to the Upper Tribunzl later than the time required by
paragraph (3) or by en extension of time allowed under rule 5(3)a) (power 1o extend time)}—
{a) ihe application must include e request for an exdension of dme and the reason why the
application was not provided In Hme; and
(b) unless the Upper Tribunal exiends time for the application under nule 5(3)(a) (power to
extend fime) the Upper Tribunal must nal admit the application.

{7) If the appellanr makes an application to the Upper Tribimal for permission to appeal against
the decision of anotber tribunal, and that ether tribunal refused to admit the appellent’s application
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for permission to appeal because the epplication for permission or for a written swatement of
Teasons was not made in Lime—

(z) (he application to the Upper Tribunal for permission to appeal must include the reason
why the application 1o the other tibunal for pemmission to appeal or for z writlen
statement of reasons, as the gase may be, was not made n Hime; and

{b) the Upper Tribunal must only admit the application if the Upper Tribunal considers that it
is in the interests of justice for it 1o do so.

Decision in relation to permission to appeal(a)
22 —(1) If the Upper Tribunal refusez penmission to appeal, il must send writlsn notice of the
refusal and of the reasons for the refusal (o the appellant
{2) If the Upper Tribuneal gives permission to eppeal—
(a) the Upper Tribunal must send writlen notice of the permission, and of the reasons for any
limijtations or conditions on such parmission, to each party;

[t)] sub_]ec: w any direction by the Upper Tribunal, (he application for permission 1o appeal
tands s the notice of appeel and the Upper Tribunal must send to ach respondent a
cap} of the application for permission lo 2ppeal and any documents provided with it by
the appellant; and
(e) the Upper Tribunal may, with the consent of the appellant end each respondent, deteomine
the eppeal withou oblaining any further responss.

(3) [Paragraph (4) applies where (he Upper Tribunal, without a heenng, determines en
application for permission to appeal—

(a) against a decision of—
(i) the Tax Chamber of the First-tier Tribunal;
(ii} the Health, Education and Social Care Chamber of the First-tier Tribunal,
[{iia)the Generel Regulatory Chamber of the First-tier Tribumal;]
(i) the Mental Health Review Tribunzl for Weles; or
(iv} the Special Educational Needs Tritwmal for Wales; or
(1) under section 4 of the Safeguerding Vulnerable Groups Act 2006.]

{4) In the circumstances sel out at paragreph (3) the appellant may apply for the decision o be
reconsidered a1 a hearing if the Upper Tribunal—

{a) refuses permission to appeal; or
(b) gives permission to appeel on limited grounds or subject lo conditions.

(5) An application under paragraph (4) must be made in writing and received by the Upper
Tribunal within 14 days afler the dale on which the Upper Tribunal sent written notice of its
decision regarding the application 10 the appellant

Notice ol appeal(t)

23,—i[(1) This rule applies—

(2) to proceedings on appeal lo the Upper Tribunal for which permission to appeal is mol
required, except proceedings to which rule 26A [or 268) applies;
(b) if another tribunal has given permission for & party to appeal (o the Upper Trilnmal; or

(&) Rule22(3) wes mbstuted by 8.1 2009/Z74, end sub-parapraph (aiie) was added be: 5.1 2009/1574,
(b} Rale 23(L}, (2) end {6) wers subaituted by $.1. 20051975, Raule 23(14) was added by S.I 2010/44. Rule 23 wx also
ameaded by 5.1, 20107747,



(c) subject to zny other direction by the Upper Tribunal, if the Upper Tribunal has given
permission to appeel and has given a direction that the application for permission to
appeal doss not stand as the notice of appeal.

[(LA)In an asylum case or 2n immigration case in which the First-tier Tribunal has given

permission to appesl, subjecl to any dirsction of the First-tier Tribunel or the Upper Tribunal,

the application for permission to appeal sent or delivered w the First-tier Tribunal stands as
the motice of appeal and accordingly paragraphs (2) to (6) of this rule do not apply.]

(2) The appellent must provide a notice of appeal 10 the Upper Tribunal so (hat it [s received
within 1 month after—

(2} the date thar the tribuna! that gave permission to eppsal semt notice of such permission to
the appellant; or

(b) If penmission to appeal is not required, (he date on which netice of decision 1o which (e
appeal relales was sent to the appellant |

(3) The notice of appeal must include the information listed in rule 21(4)a) to (&) (conient of the
application for permission to appeal) and, where the Upper Tribunal has given permission to
appeal, the Upper Tribunzl's case reference.

(4) If another tribunal has granted permission lo appeal, the appellant must provide with the
notice of appeal a copy of—

{a) any wiitten record of the decision being challenged;

(b) any separate written stafement of reasons for that decision; and

(c) the notice of permission to appsal,

{5) If the appellant provides the notice of appeal to the Upper Tribunal later then the time
required by peragraph (2) or by an extension of ime ellowed under rule 5(3)a) (power 1o extend
nmey—

(e) the notice of appeal must include a request for an extension of time and the reason why
the notice wes nol provided (n time; and

{(b) unless the Upper Tribunal extends ime for the notice of appeal wnder rule 5(3)g) (power
lo extend time) the Upper Tribunal must not admit the notice of eppeal.

{6) [When the Upper Tribunel receives the notice of appeal it mist send a copy of the notice and
amy accompanying documents—

(2) to each respondent; or

{b) inan appesl against the decision of a traffic commisgicner, ww—

(i) the traffic commissioner;
(if) ths appropriate national anthority; and
{iif) in 4 case relating to the detention of a vehicle, the authorised person.]

Response to the notice of appeal(a)

24.—[(1) This rule and rule 25 do not apply to an appeal against a decision of a traffic
commissioner, in naspect of which Schedule | makes alternative provision
(1A)Subject 1o any ditection given by Lhe Upper Tribunal, a respondent may provide a
response 10 a notice of appeal.]
{2) Any response provided under paragraph ([LA]) must be in writing and must be sent or
delivered to the Upper Tribunal so that it is received—
{a) [if an application for permission to appeal stands as the notice of appeal, oo later than one
month afer the date on which the respondent was sent notice thet permission to 2ppeal
had been granted];

{n) Rule24 has berm umended by 5.0 2009/1975, 5.1 2010443 end 5.1 201044,

23

[(=2) in & fast-lrack case, one day before the hearing of the appeel; or]

(b) in any other case, no larer than 1 month after the date on which the Upper Tribunal sent 2
copy of the nolics of appeal 1o the respandent.

(3) The response must stals—

(2) the name end addrass of the regpondent;

(b) the name and address of the representative (if any) of the respondent;

(¢) anaddress where documents for the respondent may be sent or deliverad;

(d) whether the respondent opposes the appeal;

(£) the grounds on which the respondent relies, including [{in the case of an appeal against
the decision of another tribunal)] any grounds on which the respondent was unsuccessfil
in the proceedings which ars the subject of (be appeal, but intends to rely in the appeal;
and

() whether the respondent wanis the case to be deall with at a hearing.

(4) If the respondert provides 1he response o the Upper Tribumal later than the time required by
paragreph (2) or by en extension of time allowed under rale 5(3)(Z) (power (o extend time), the
response must include a request for an extension of time and the reason why the [response] was
not provided in tme,

(5) When the Upper Tribunal receives Lhe response il must send a copy of the response and any
accompanying doctments o the appellant and each other party.

Appellant’s reply(z)
25.—(1} Subject to eny direction given by the Upper Tribunal, the eppellant may provide r reply
Lp any response provided under rule 24 (response to the notice of appeal),

(2) [Subject to paragraph (24), amy] reply provided under paragraph (1) must be i writing and
must be sent ar delivered to the Upper Tribunal so that if is received within one month after the
date on which the Upper Tribunal sant a copy of the response to the appeilant.

[{2A) In en asylum case or an immigration case, the time limit in paragraph (2) is—
(2) one month afler the date on which the Upper Tribunal sent a copy of the respense to the
appellant, or five days befors the hearing of the appeal, whichever is the earlier; and

(1) in & fast-track case, the day of the hearing, ]

(3) When the Upper Tribunal receives the reply it musl send a copy of the reply and eny
acqompanying documens 1o each respondent

References under the Forleiture Act 1952

26.—(1}If a question arises which is required 10 be determined by the Uppsr Tribumal under
section 4 of the Forfefture Act 1982, the person to whom the application for the relevant benefit or
advantage has been made st refer the question 1o the Upper Tribunal.

(2) The reference must be in writing and must include—

(a) a staterment of the question for determination;

(b) = starement of the relevant facts;

{c) the grounds upon which the reference is made; and

(d) an address for sending docurnenis to the person making the referenice and each

respondsnL

{3) When the Upper Tribunal recejves the reference it must send a copy of the reference end any
accompanying documents to cach respondent.

(w) Rule 25 was amanded by 8.1 2010444,



{4) Rules 24 (response t3 the notice of appeal) and 25 (appellant’s reply) apply 1o 2 reference
made under this rule as il it were 2 notice of appeal.

[Cases iransferred or referred o the Upper Tribunal, applications made directly to the
Upper Tribunal and proceedings without notice to 3 respondent{z)

26A.—[(1) Paragraphs (2) and (3) apply 10—
(2) a case transferred or referred to the Upper Tribunal from the First-tier Tribunal, or

(b} a case, other than en appeal or a case Lo which rule 26 (refersnces under the Forfeinire
Act 1982) applies, which is started by en application mede direclly to the Upper
Tribunal ]

(2) In a case to which this paragraph applies—

(a) the Upper Tribmal must give directions as to the procedwrs to be [ollowed in the
consideration and disposal of the proceedings; and

() the preceding rules in this Par will only epply to the proceadings io the exient provided
far by such directions.

(3)If a case or mener to which this paragraph applies s to be detsrmined without notice to or
the involverent of a respondent—

{e) any provision in these Rules requiring & document to be provided by or to 2 respondent,
and
() any other provision in these Rules permitting 2 respondemt to perticipate in the
proceedings does not apply to that case or matter.]
[(4) Schedule 2 makes further provision for national security certificats appeals ransferred to
the Upper Tribumal ]
[Finaucial services cases(b)

26R. Schedule 3 makes provision for finencial services cases.]

PART 4
Judicial review proceedings in the Upper Tribunal

Application of this Part to judicis) review proceedings iransferred to the Upper Tribunal
27.—{1) When a court transfers judicial rview proceedings to the Upper Tritumal, the Upper
Tribupel—
(a) must aotify each party in writing that the procesdings hiave been transferred 10 the Upper
Tribunzl; and
(b} must give directions as to the firure conduct of the procesdings.
(2) The directions given under paragraph (1)(b) may modify or disapply for the purposes of the
proceedings any of the provisions of the following rules in this Parl.
(3) In proceedings ransferred from the Court of Session under section 20(1) of the 2007 Act, the
directions given under paragraph (1)(b) must—
fa) if the Court of Session did nol make a first onder spectfying the required intimation,
service and advertisement of the petition, state the Upper Tribumal’s requirements in
relation o those matters;

(a) Rule 26A wes added by 5.1 20097274, Rale 25401} was mubstituied by 8.1 200871975, Rule 26A(4) was added by 5.1,
2010043,
(h) Ralc 26B was added by 8. 2010:747.
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{b) state whether the Upper Tribunal will consider summary dismissal of the procesdings,
and

{c) where necessary, modify or disapply provisions relating to permission In the [bllowing
rules in this Part. '

Anplications for permission to bring judicial review proceedings{z}

28.—(1) A person seeking permission to bring judicial review proceedings before the Upper
Tribunal under section 16 of the 2007 Act must make a written application to the Upper Tribunal
for such permission.

(2) Subject (o paragreph (3), en application wnder paragraph (1) must be made promptly and,
unless any other enactment specifies @ shorter time limil, must be sent or delivered Lo the Upper
Trimmal so that i is received no later than 3 months after the date of the decision[, action or
omission] lo which the application raletes.

(3) An application for permission to bring judicial eview proceedings challenging a decision of

{he First-tier Tribunal may be made later than the fme required by pargraph (2) if it is made

within J month efier the date on which the First-tier Tribune] sent—

(a) writlen reasons for the decision; or
(b) notification thet an application fior the decision (o be set aside has been unsuccessiul,
provided thal that application was made in time.

(4} The application must state—

(e} the name and address of the applicant, the respondent and any ather person whom the
applicant considers Lo be an mterested perty;

(b) the name and address of the applicant™s represeniative (if any);

() =n address where documents for the applicant may be sent or delivered,

(d) detnils of the decision challenged (including the date, the full reference and the identity of
the decision meker};

(&) (hat the application is for permission to bring judicial review proceedings,

(f) the outcome that the epplicent is seeling: and

(g) the facts end grounds on which the applicant relies.

(5) If the application relales to proceedings i a court or tribunal, the application must rame es

an interested party each party to those proceedings whe is not the applicant or 2 respondent.

(6) The applicant must send with the application—

{a) = copy of any written record of the decision in the applicant’s possession or comtrol; and
(b) copies of any other documents in the applicant’s possession gor control on which the
applicant intends to rely.

(7) If the applican! provides the application to the Upper Tribumal laler than the time required by

paragraph (2) or {3) of by an exiension of time allowed under rile S(3)z) (power to extend

time)—

(z) the application must include a request for an extension of time and the reason why the
epplication was not provided in time; and
(b} unless the Upper Tribunal extends time for the application under rule 5(3)(a} (power to
extend time) the Upper Tribunal must not admit (he application.
(8) rule 2BA(2a) (speci visigns for fresh claim proceedings) applies. when the
Upper Tribunal receives the application it must send a copy of the application and any
secompanying dociunents to each person named in the applicetion as 2 respondent or interested
party.

{2) Rule 28(2) wes amended by 5.1 2009274,
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(a) the person who eppealed 1o (he First-tier Tribunal s in the United Kingdowm: and
{b) the case is not a fast-track case.

{2) The Upper Tribunal musi provide lo ihe Secretary of State for the Home Department as soon
as reasonebly practicable—
(a) = decision notice sating (he Upper Tribunal’s decision; and
(b) e slatement of any right of appeal against the decision 2nd the time and manner in
which such a right of appeal may be exercised.

(3) The Secretary of Stare must, subject to paragraph (5)}—

(2) send the documems listed in paragraph (2) 1o the other party not later (bhan 30 days
after the Upper Tribunal sent them Lo the Secretary of State for the Home
Departnent; and

(b) 2 soon as practicable after sending the documents listed in paragraph {2), notify
the Upper Tribunal on what date and by what means they were sent.

{4) If the Secretary of State does not notify the Upper Tribunal under paragraph (3)(b} within 31
days afler the documents listed in pamgraph (2) were sent, the Upper Tribunel must send the
notice of dscision to the other party as soom as reasonably practicable.

(5) If the Secretary of State applies for permission 1o appesl under section 13 of the 2007 Act,
the Secretary of Stats must send the documents listed in paragraph {2) 1o the other party no Jaler
than the date on which the application for permission Is send to the Upper Tribunal.]

PART 7
Correcting, setting aside, reviewing and appealing decisions of the Upper Tribunal
Interpretation(s)
4. In this Part—

“appeal™], except in rule 44(2) (application for permission 1o appeal),] means the exermise of a
right of appeal under section 13 of the 2007 Act; and

“review” means the review of a decision by the Upper Tribunal under section 10 of the 2007
Act

Clerical mistakes and accidental slips or omissions
42 The Upper Tribunal may el eny time correct any clerical mistake or other accidental slip or
omission in a decision or record of a decision by—
(a) sending notification of the amended decision, or a copy of the amended recard, o all
parties; and
(b) mzking eny necessary amendment lo any information published in relation to the decision
or record,

Setting aside a decislon which dispeses ol proceedings(b)
43.—(1) The Upper Tribunal mey set asids a decision which disposes of proceedings, or part of
such a decision, and re-make (he decizion or the relevant part of it, i—
(a) the Upper Tribunal considers that it {5 in the interests of justice (o do so; and
{b) one or more of the conditions in paragraph (2) are safisfied.
{2) The conditions are—

(a) Rule 4] was amended by 8.1, 2000274,
) Rule 433) was amended and role 42(4) md {5) were added by 3.1 201044
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(2) a document relating to the proceedings was not sent 1o, or was nol reczived at an
appmopriate time by, e party of 2 party’s representative,

(b) 2 document relating to Ibe proceedings was not sent to the Upper Tribunal at an
appropriale time;

{(c) a parly, or a party’s representative, was nol present at a hearing mlated to the
proceedings; or

(d) there has been spme other procedural irregularity in the proceedings.

(3} [Except where paragraph {4) applies.] A party applying for a devision, or part of a decision,
Lo be sat aside nnder paragraph (1) must make a writen application (o the Upper Tribunal so that it
is received no later than | month after the datz on which the Tribunal sent notice of the decision 1o
the perty.

{(4) In 20 asylum case or en immigration case, the written application refemed o in paragraph
(3) must be sent or delivered so that it is reeefved by the Upper Tribunzl—

(2} where the person who appealed to the First-lier Tribunal 15 in the United Kingdom at the
time that the application is made, no later than twelve days after the date on which the
Upper Tribunal or, 2s the case may be in an esylum case, the Secretary of Stale for the
Hoine Department, sent netice of the decision to the party maldng the applicetion; or

() where the person who appealed lo 1be First-tier Tribunal is outside the United Kingdom at
the time (ha! the application is made, no later than thify eight days efler the date on
which the Upper Tribunal sent notice of the decision to the party maling the application.

(5) Where 2 notice of decision i3 semt electronically or delivered personally, 1he time limits in
paragreph (4) are len worldng days.]

Application for permission to appeal(s)
44,—(1) A person seeking permission to appeal must make 2 writien application to the Upper
Tribunial for permission to appesl,
(2) Paragraph (3) applies to an application under paragraph (1) in respect of a decision—
(@) onan appeal against a decision in a socizl security and child support case (as defined in

the Tribimal Procedurs (Firsi-tier Tribunal) (Social Entilement Chamber) Rules
2008(b));
(b) on en appeal against 2 decision in proceedings in the War Pensions and Armed Forves
Compensation Chamber of the First-tier Tribunal(e),
[(bz) on an appeal against a decision of a Pensions Appeal Tribunal for Scofland or Northern
Ireland; or)
(t) in pmoeceedings under the Forfeiturs Act 1982,
(3) Where this paragreph applies, the application must be sent or delivered to the Upper Tribunal
50 that it is received within 3 months after the date on which the Upper Tribunal sent to the
person making the applicaion—
(2) wmitt2n notice of the decigion;
() notificetion of amended reasons for, or cormection of, the decision following a review, or
{c) notification that an application for the decision 1o be set aside has been unsuccessfid,
[(3A) An application under paragraph (1) in respect of a decision in an asylum case or an

immigration case must be =ent or delivered 1o the Upper Tribunzl so Lhat it {s received within
the appropriate period efler the Upper Tribunal or, as the case may be in an asylum case, (he

(a) Ralc 44(2)ha) was added by 5.1 2009274, Rule 44{3A) to (3C) were eddcd by 5.1 2010/44, Rule 44(30) was ndded by
3.0 2010747,

(b) 8.1 2008/2585 (L, 13).

(¢} The War Pensions end Armad Forecs Compensalion Chember of (he Firs-tier Tribunel [5 eguablished by the Firrder
Tribunel end Upper Tribunal (Chambers) Order 2008 (S.L 2008/2684),
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that either of those persans who did ot have en opporunity to make representations may epply
for such action Lo be set aside and for (he decision to be reviewed again

[Power to treat an application as e different type of application(a)

48, The Tribunal may ireat an application for 2 decision to be commected, set eside or reviewed, or
for permission Lo appeal against a decision, as an application for any other ope of those things.]

Fatrick Elias

Phitlip Brook Smith Q.C.
Lesley Clare

Douglas J. May 0.C.
Newton of Brainiree
M. Reed

Mark Rowland

Nicholas Warren

1 allow these Rules
Signed by authority of the Lord Chancellor

Bridget Premice
Parliamenmry Under Secretary of State
Sth Octaber 2008 Ministry of Justice

{a) Rule 48 vwas added by 8.1 2010/2653,
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[SCHEDIILE 1{a) Rule 24(1)

Procedure after the notice of appeal in appeals against decisions of traffic
commissioners

1. This Schedule applies to an appeal against the decision of a traffic commissioner

2. The only parties {0 the appeal are the appellant and any person edded as a pary under rule 9
([zddition, substifution and removal] of parties),
3. On recelpl of a copy of & notice of appeal under rule 23(6)b), tbe traffic commissioner must
s&nd to the Upper Tribunal e copy (and, on request, further capies) of—
{a) &writlen resord of the decision eppealed against and reasons for the decision;
(&) all documents praduced 1o the traffic commissioner in connection with the decision;
(¢} if 2 public inguiry was held, the transeript of the inquiry or, If ne such transcript was
produced, the raffic commissioner’s note of the inquiry; and
(d) inan appeal under section 50 of the Public Passenger Vehicles Act 1981(b) or section 37

of the Goods Vehicles (Licensing of Operators) Act 1995(c), a list of the names and
addresses of objectors and representors,

4. On receipt of a list under paregraph 3(d) the Upper Tribunal must send a copy of the notice of
appeal—
(a) where the appellemt had applied for, or for the variation of, an operator’s licence, to each
person who made an abjection lo the application;
(b) where the appellant had made an objectlon to an application for, or {in the cass of a goods
vehitle operator’s licence) for the variation of, an operator’s licence, to the peson who
made the applization end to every other person who made an objection 1o the application;

{t) in an app=al under section 37(5) of the Goods Vehicles (Licensing of Operators) Act
19935, each person who made representations under section 12(4) or 15(2) of that Act
against the application for, or for the variation of, the operator’s licencs in question.

£ The appropmne national authority and amy person lo whom the Upper Tribunzl hes sent a
copy of the notice of appeal under paragraph 4 may epply for 2 direction under rule 5(2) adding
them as a respondent.

6. An epplication under paragraph 5 must be sent or delivered to the Upper Tribunal so that it is
received within 14 days of the dats that the Upper Tribunal sent 2 copy of the notice of appeal to
the person meking the application.

7. If a person specified in paragraph 8 makes an application in ascordance with paragraphs 5 and
6, the Upper Tribunal must give e dirscfon under rule %(2) adding that person as 2 respondent
8, The persons specified for the purposes of paragraph 7 are—
(2) the appropriale national authority;
{(b) an objector who was sent e copy of the notice of appeal under paragraph 4(a) or (b); and
{(¢) a person who made an application and was sent a copy of the notice of appeal under
paragraph 4(b}.

() Schedule | was addad by §.1 2006/1975 and peregraph 2 way amended by $,L 2010/747,

(h) 1981¢c, 14 Swumi&wassubmnmdhym&nn:lofﬂuTmpmAntisss (e, 67) and ymearded by section 65(2) of, ad
b 7 of Schedule 14 to, the Deragulatan md © 1 Dul Ace 1934 (c. 400,

(e) 1995¢, 23,
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[SCHEDULE 3(a) Rule 268

Procedure in financial services cases

Interpretation

1. Tn this Schedule—
“furiher material” means documents which—
(a) were considered by the respondent in reaching or maintaining the decision o give
the notice in respeact of which the reference has been mads; or

(b) were obtzined by the respondent in connection with the matter to which that notice
relates (whether they were obtained before or after giving the notice) but which
were not considered by il in reaching or maintaining that decisiorn;

bt does not include documents on which the respondent relies in support of the
referred action;

“reference notcs™ means the written notice requirsd in making a reference in a
financial seTvices cess;,

“refirred action’” means the act (or proposed act) on the part of the respondent thal gave
fise to the reference; and

“the 2000 Act” means the Finaneial Services and Markets Act 2000(b).

Relerence notice
2.-—1) A, reference notice must be signed by or on behalf of the applicant and sent
or delivered by the applicant 1o the Upper Tribungl.

(2) A reference notice must be received by the Upper Tribunal ne later than 28 days efier
notice was given of the decision in respect of which the reference is made.

{3) The reference notice must state—
(a) the name and address of the applicant;
{b) the name and address of the applicant’s representative (if any);

(¢) if mo represeniative iz named upder sub-paragraph (b), an address where
documents for the applicant may be sent or delivered; and

(d) the issues that the applicant wishes the Upper Tribunal 10 consider,

(4} The applicant must send or deliver to the Upper Tribunal with the reference notce 2
copy of the notice of the decision in respect of which the reference has been made.

(5) At the same time the applicant must send a copy of the reference notice fo the
respondent.

Register of references and deceslons

3.—{1) The Upper Tribunal must keep a register of references and decisions in financiel
services cases,

(2) The register must be open to inspection by amy person withoul charge and at all
reasonable hours,

(3) The Upper Tribunal may direct that the register is not to include particulars of a
reference il it [s salisfed thal it is necessary to do so having regard in particular to any

unfaimess io the applicant or prejudice to the inlerests of consumers that might otherwise
Tesuit

{4) Upon receiving a reference notigs, the Upper Tribunal must—

{a) subject to any direction given under sub-paragraph {3}, enler particulars of the
reference in 1be register; and

(b notify the parties eiiber that it has done se or that 1 will not include pariculars in
the register, as the case may be,

Respondent’s statement of case

4.—{1) The respondent must send or deliver a written statement (“a statement of case™} in
support of the referred action so thar it is received by the Upper Tribunal no later than 28
days after the day on which the respondent recsived from the Upper Tribunal
the notiflcation required by paragraph 3(4)(b).

(2} The staternent of case musi—

(2) idemtify the staitory provisions providing for the referred actiom;
(b} state the rezsons for the referred action; and

(&) set out all the matters and facts upon which the respondent relies to support the
referred action.

(3} The respondent must provide with the statemeant of case a list of —

(2) any documents on which the respondent relies in support of the refered ection;
and

(b) any further malerial which in the opinion of the respondent might undenmine the
decision to take action.

(4) Al the seme Hime as il sends or delivers the staiement of case, the respondent must
send to the applicamt a copy of the statement of cese and of the list referred 10 in

subparzgraph (3).

Applicant's reply
5.—(1) The applicant must send or deliver & written reply so that it is reoeived by the
Upper Tribunal no later than 28 days efler—
(2) the date on which the applicant recsived a copy of the staternent of case; or

(b} if the respondent amends its siatement of case, the date on which the applicant
recetved a copy of the amended staternent of case.

(2) The reply must—
(a) stzte the grounds on which the applicant relies in the reference;
{b) identify all matiers contained in the statement of case which are disputsd by the
applicant; and
(c) smate the epplicant’s reasons for disputing them.
(3) The applicant must send with the reply a list of all the documents on which the
applicant relies in support of his case,
(4) At the same time the applicant must send 1o the respondent a copy of the reply and of
{he list referred Lo in sub-paragraph (3.

Secondary disclosare by the respondem

& —(1) After the applicant’s reply has besn sent or delivered, if thers is any forther
material which might reasonably be expectsd to assist the applicant’s case as disclosed by
the applicent’s reply and which is not listed in the list provided inm accordarce with

{n) Schacule 3 was added by 5L 2010747
{b) 2000 ¢, B
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paragraph 4(3), the respondent must send or deliver 1o the Upper Tribunal a list of such
further material,

(2) Any list required 10 be sem or delivered by sub-paragraph (1) must be sent or
delivered so that it is receivad no later than 14 days efier the day on which the respondent
received the applicant's reply.

(3) At the same time as it sends or delivers any list required by sub-pamgraph (1) the
respondent must send a copy to Lhe applicant,

Exceptions te dlsclosure

7.—{1) A list provided in accordance with paragraph 4(3} or 6(1) need not include any
document that relates 10 a case involving 2 person other than the applicant which was tken
imto account by the respondent in the applicant’s cass only for (he purposes of comparison
with other ceses.

(2) A list provided in accordance with paragraph 4(3), 5(3) or 6{1) need oot include eny
documnent that is material the disclosure of which for the purposes of or in connection with
any legal proceedings is profubited by section 17 of the Regulation of Ipvestigalory Powers
Act 2000(2).

(3} A list provided in accordance with paragraph 4(3), 3(3) or (1) need not includs any
dotument in respect of which an application has bean or is being made under sub-paragraph
.

(4) A party may apply Lo the Upper Tribunal (without giving notice 10 any other pary) for
a direction authorising the party making the application not w include in the list required by
paragraph 4(3), 5(3) o 6(1) a docurnent on the ground thet disclosure of the documeni—

(2) would not be in the public interest; or
(b) would not be fhir, having regard to—
(i) the likely significance of (he document to the applicant in relation o the
matter referred to the Upper Tribunal; and
(ii) the potential prejudice (o the commercial interasts of a person other than the
applicant which would bs cansed by disclosure of the document.

(5) For the purpose of deciding an application by a party under sub-paragraph (4), ihe

Upper Tribunal may—
{a) require the document to be produced 1o the Upper Tribunal together with a
statement of the reasons why its inclusion in the list would—
() in the case of an epplication under sub-paragraph (4)(2), not be in the public
interest; or
(i) in the case of an application under sub-paragraph (4}{(b}, not be fair; and
(b} invite any other party to maks representations.
{6 If the Upper Teibumal refuses an application under sub-paragraph (4), [t must direct
the party—
(a) torevise its list 50 as to include the document, and
(b) 1o send or deliver a capy of the revised list 1o the Upper Tribunal and to any other
party.

{7) A party who has sent or delivered a list under paragraph 43}, 5(3) or 6{1) rmust, upon
{he request of another party, provide thal other party with a copy of any docurnen: specified
In the list or make any such document available to that party for inspection or copying,

{8) Sub-paragraph (7) does not apply to any document that is 2 protected item.

(9) In this paragraph “protected jtem” has the meening providad by section 413 of the
200D Act, section 311(2) of the Pensions Act 2004(a) or article 283(2) of the Pensions
{(Northem Ireland) Order 2005(h).

Subsequent notices in relation to the referred action

- 8, Where, afler a reference notice has been samt or delivered, the respondent gives the
applicant any further, amended or supplementary notics in relation to the referred action,
the respondent must without delay send or deliver a copy of ther notice to the Upper
Tribupal,

References by third parties

9—(1) In the case of any reference made by an applicant under section 393 of the 2000
Act (third party rights) these rules apply subjecl to the modifications ser out in this
paragraph.

{2) In this paragraph—

{a) if the reference was made wmder section 393(9) of the 2000 Act {reference to the
Upper Trilmel by a third party to whom a decision notics was copied), the notice
of the decision [ respect of which the reference has been made is the decision
notice which was copied to the applicant by the respondent; and

(b) if the reference was made mder section 393(11) of the 2000 Act (tefersnce to the
Upper Tribungl by a third perty who alleges that they were not given a copy of a
decision notice), the notice of the decision in respect of which the refersnce has
been made is the decision notice which the applicant zlleges was not copied 10
them

(3) If the reference was made under section 393(11) of the 2000 Act, persgraph 2(4) does
not apply,

(4) The duties of the mspondent 10 sel out information under paragraph 4(2) or io list
melerizl under paragraph 4(3) or §(1) apply only to informetion, documents or material
which relete to the matiers referred to the Upper Tribunal in accordance with section 393(5)
or {as Lhe case may be) seotion 393(11) of the 2000 Act]

(x) 2004¢. 35
{a} 2000, 23 : (6] §.12005255 (VL 1)
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Annex 2 to TPC consultation on FCJRs

Tribunal Procedure Committee

Judicial Review of “Fresh Claim” decisions in immigration and asylum
cases. Consultation on possible amendments fo the Tribunal Procedure
(Upper Tribunal) Rules 2008.

Questionnaire

We would welcome responses to the following questions set out in the
consultation paper. Please return the completed form by email to
IPTInbox@iribunals.gsi.gov.uk Thank you.

Respondent name

Organisation

Q1. Do you have any comment on the definition of FCJRs in rule 17
Note that the proposed definition reflects the language of the BCI Act
and that if the direction issued by the Lord Chief Justice of England and
Wales does not extend to all cases falling within the BCI Act the
proposed definition may need to be revised.

Comments:

Q2. Do you have any comments on the proposed provision for fees in
rules 8 and 28A(1)?

Comments:
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Q3(a) Should representation for FCJRs be restricted as it presently is in
the Administrative Court?

Comments:

Q3(b) If so, do the proposed amendments to rule 11 achieve that aim?

Comments:

Q4{a) In relation to service of the claim form, should the claim form be |

sent fo the Treasury Solicitor by the applicant or by the Tribunal?

Comments:

Q4(b) If by the applicant, is that aim achieved by the amendments to
rules 28 and 29 and the addition of rule 28A(2)?

Comments:
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Q5(a) Should the current time given for oral renewal of a refused FCJR
in the Administrative Court (7 days plus 2 days for postal service of the
refusal of permission) be replicated for FCJRs in the UT, or should the

current UT Rules provision of 14 days be retained?

Comments:

Q5(b) Should the current time given for lodging an acknowledgement
of service (21 days plus 2 days for postal service of the application) be
replicated for FCJRs in the UT, should the current UT Rules provision of
21 days be retained, or should some shorter period be prescribed?

Comments:

Q6. Do you have any comments on the interrelationship with other

proposed changes to the UT rules?

Comments:

Q7. Are there any other changes which should be made to the UT
Rules in the light of the commencement of section 53 of the BCl Act?
Please be specific about what addition is required and why it is needed.
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Comments:

Q8 Do you have any comments on the draft Practice Directions?

Comments:




Annex 3 to TPC consultation on FCJRs
Tribunals Judiciary

Proposed/ PRACTICE DIRECTIONS

JUDICIAL REVIEW IN THE IMMIGRATION AND ASYLUM
CHAMBER OF THE UPPER TRIBUNAL

Contents
PART 1

PRELIMINARY

. Interpretation

PART 2
SCOPE

. Scope

PART 3

GENERAL PROVISIONS
. Form of application
. Additional materials to be filed with the application
. Bundle of documents
. Additional grounds
. Skeleton arguments
. Bundle of documents for the hearing of the judicial review

. Agreed final order
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PART 4
APPLICATIONS WHICH CHALLENGE REMOVAL
10. General
11. Special requirements regarding the application
12. Referral in case of non-compliance

13. Application clearly without merit



Annex 3 to TPC consultation on FCJRs

PART 1

PRELIMINARY

1. Interpretation

1.1

21

22

In these Practice Directions:-
“applicant” has the same meaning as in the UT Rules:

“the application” means the written application under rule 28 for
permission to bring judicial review proceedings;

“respondent” has the same meaning as in the UT Rules;

“the Tribunal” means the Immigration and Asylum Chamber of the
First-tier Tribunal;

“UKBA” means the UK Border Agency of the Home Office;

“UT Rules” means the Tribunal Procedure (Upper Tribunal) Rules
2008 and “rule”, followed by a number, means the rule bearing that
number in the UT Rules;

PART 2
SCOPE
Scope

Part 3 of these Practice Directions applies to judicial review proceedings
in the Tribunal (including proceedings transferred to the Tribunal by a
court), where the application calls into question a decision of the
Secretary of State not to treat submissions as an asylum claim or a
human rights claim within the meaning of Part 5 of the Nationality,
Immigration and Asylum Act 2002 wholly or partly on the basis that
they are not significantly different from material that has previously
been considered (whether or not it calls into question any other
decision).

Part 4 of these Practice Directions applies to judicial review proceedings
to which Part 3 applies, where:-
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{(a) a person has been served with a copy of directions for that
person’s removal from the United Kingdom by UKBA and notified
that Part 4 applies; and

(b) that person makes an application to the Tribunal or a court for
permission to apply for judicial review before the removal takes

effect.

23  In the case of proceedings transferred to the Tribunal by a court, the
Tribunal will expect the applicant to have complied with all relevant
Practice Directions of that court that applied up to the point of transfer.
In the event of non-compliance, the Tribunal will make such directions
pursuant to rule 27(1)(b) as are necessary and which may, in particular,
include applying provisions of these Practice Directions.

PART 3

GENERAL PROVISIONS

3. Form of application

3.1 The application must be made using the form displayed on the Upper
Tribunal's website at the time the application is made.

4. Additional materials to be filed with the application

4.1 Without prejudice to rule 28, the application must be accompanied by:-

(a) any written evidence on which it is intended to rely (but see
paragraph 4.2 below);

(b) copies of any relevant statutory material; and

(c) a list of essential documents for advance reading by the Tribunal
(with page references to the passages relied on).

42 The applicant may rely on the matters set out in the application as
evidence under this Practice Direction if the application is verified by a
statement of truth,



5.1

6.1

7.1

7.2

7.3
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Bundle of documents

The applicant must file two copies of a paginated and indexed bundle
containing all the documents required by rule 28 and these Practice
Directions to be sent with the application.

Additional grounds

Where the applicant intends to apply under rule 33 to rely on additional
grounds at the hearing of the application, the applicant must give
written notice to the Tribunal and to any other person served with the
application, not later than 7 working days before that hearing.

Skeleton arguments

The applicant must serve a skeleton argument on the Tribunal and on
any other person served with the application, not later than 14 days
before the hearing of the judicial review.

The respondent and any other person wishing to make representations at
the hearing must serve a skeleton argument on the Tribunal and on the
applicant, not later than 7 days before the hearing.

Skeleton arguments must contain:-

(a) a time estimate for the complete hearing, including the giving of
the decision by the Tribunal;

(b) a list of issues;

(c) a list of the legal points to be taken (together with any relevant
authorities with page references to the passages relied on);

(d) a chronology of events (with page references to the bundle of
documents (see Practice Direction 8 below);

(e) a list of essential documents for the advance reading of the
Tribunal (with page references to the passages relied on) (if different
from that served with the application) and a time estimate for that
reading; and

(f) a list of persons referred to.
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8. Bundle of documents for the hearing of the judicial review

8.1 The applicant must serve on the Tribunal and any other person served
with the application a paginated and indexed bundle of all relevant
documents required for the hearing of the judicial review when the
applicant’s skeleton argument is served.

8.2 The bundle must also include those documents required by the

respondent and any other person who is expected to make
representations at the hearing,.

9. Agreed final order

9.1 If the parties agree about the final order to be made, the applicant must
file at the Tribunal a document (with 2 copies) signed by all the parties
setting out the terms of the proposed agreed order together with a short
statement of the matters relied on as justifying the proposed agreed
order and copies of any authorities or statutory provisions relied on.

9.2 The Tribunal will consider the documents referred to in paragraph 9.1
above and will make the order if satisfied that the order should be made.

9.3 If the Tribunal is not satisfied that the order should be made, a hearing
date will be set.
PART 4
APPLICATIONS WHICH CHALLENGE REMOVAL
10 General

10.1 The requirements contained in this Part are additional to those
contained in Part 3 of these Practice Directions.

10.2 Nothing in these Practice Directions prevents a person from applying
for judicial review after that person has been removed from the United
Kingdom.

11 Special requirements regarding the application

11.1 Without prejudice to rule 28, the application must:-

(a) indicate on its face that this Part of these Practice Directions
applies; and
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(b) be accompanied by:-

(i) a copy of the removal directions and the decisions to which
the application relates; and

(if) any document served with the removal directions including
any document which contains UKBA's factual summary of the
case; and

(c) contain or be accompanied by the detailed statement of the
applicant’s grounds for bringing the application for judicial
review.

11.2 If the applicant is unable to comply with paragraph 11.1(b} or (c) above,

113

the application must contain or be accompanied by a statement of the
reasons why.

Notwithstanding rule 28(8), immediately upon issue of the application,
the applicant must send copies of the issued application form and
accompanying documents to:

The Treasury Solicitor
One Kemble Street
London

WC2B 4TS

12 Referral in case of non- compliance

12.1

Where the applicant has not complied with paragraph 11.1(b) or (c)
above and has provided reasons for not complying, and the Tribunal
has issued the application form, the Tribunal’s staff will:-

(a) refer the matter to a Judge for consideration as soon as
practicable; and

(b) notify the parties that they have done so.

13 Application clearly without merit

13.1 I, upon a refusal to grant permission to apply for judicial review, the

Tribunal indicates that the application is clearly without merit, that
indication will be included in the order refusing permission.

LORD JUSTICE CARNWATH
SENIOR PRESIDENT OF TRIBUNALS



