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Preliminaries 
Sources: the Convention, cases, books, internet . Pre-incorporation impact on immigration vs. post-incorporation 
Civil and political rights, but for asylum see 1951 Refugee Convention and for 
nationality see 1997 Nationality Convention 
Targeted use in immigration: challenging exclusions, expulsions, detention 
Absolute protection and qualified protection 
What to do between now and 2.10.2000 

The rights and freedoms of the Convention and Protocols - at a glance 

The introduction to the ECHR at the Council of Europe web site is succinct: 
"The text of the Convention had been amended accordmg to the provisions of Protocol No. 3 (ETS 
No. 45), which entered into force on 21 September 1970, of Protocol No. 5 (ETS No. 55), which 
entered into force on 20 December 1971 and of Protocol No. 8 (ETS No. 11 8), which entered into 
force on 1 January 1990, and comprised also the text of Protocol No. 2 @TS No. 44) which, in 
accordance with Article 5, paragraph 3 thereof, had been an integral part ofthe Convention since 
its entry into force on 21 September 1970. All provisions which had been amended or added by 
these Protocols are replaced by Protocol No. 11 (ETS No. 155), as from the date of its entry into 
force on 1 November 1998. As from that date, Protocol no 9 (ETS No. 140), which entered into 
force on 1 October 1994, is repealed and Protocol no 10 (ETS No. 146), which has not entered into 
force, has lost its purpose." 

THE ECHR 
UKTS 38 (1965); ETS 5; 213 UNTS 221 
Signed: Rome, 4 November 1950 
In force: 3 September 1953 -right of individual petition commenced on 5 July 1955; the Court's compulsory jurisdiction 

on 21 January 1959 
UK raIilieation: 8 March 1951 -declarations under art 25(1) (right of individual petinon) and art 46(1) (recognition of 

the Court's compulsory jurisdiction) made 14 January 1966 

Art 1 - The states parties are bound to secure the rights and freedoms of SECTION I to 
all in their jurisdiction1. 

SECTION I 

'Although art 1 only imposes an obligation on states parties to respect human rights 'in theirjurisdiction', 
state responsibility may arise in respect of acts and events outside state frontiers (see Loizidou (1995) and 
also Soering (l989), Cruz Varas (1991), Vilvarajah (1991)). See below. 



Arts 2-14 - These set out the rights and freedoms guaranteed by  the Convention (the 
catalogue o f  these rights and freedoms has been extended by  Protocols 1 (1952), 4 
(1963), 6 (1983) and 7 (1984) - see below). 

Art 2 - Right to life2 

Art 3 -Prohibition of torture3 

Art 4 -Prohibition of slavery and forced labour4 

Art 5 -Right to liberty and security5 

Art 6 -Right to a fair trial6 

Art 7 -No punishment without law7 

Art 8 -Right to respect for private and family lifes 

Art 9 -Freedom of thought, conscience and religion9 

Art 10 -Freedom of expression'0 

- 

There can be no intentional deprivation of life other than as a sentence following a criminal conviction 
(but see Protocol 6) or in self-defence. Virtually the only art 2 case is McCann (1995) (shooting of IRA 
members in Gibraltar). 

An absolute bar on torture, inhuman or degrading treatment or punishment - art 3 permits no exceptions 
and there can be no art 15 (see below) derogation. The only finding of torture bas been Aksoy (1996); the 
other cases concern lesser ill-treatment, eg Soering (extradition to the USA may result in an indefinite 
period on death row). 

An absolute bar against slavery, servitude and forced or compulsory labour (excluding work while in 
detention, military service, work in lieu of military service and emergency or normal civic service). 

Everyone has the right to liberty and security of person save as set out in art 5(l)(a)-(0. The last of these, 
(0, concerns detention to prevent unauthorised entry into the country or with a view to deportation or 
emdition. Art 5(2)-(5) provide M e r  rights in respect of those who are lawfully arrested or detained. 
See De Wilde, Ooms and Versyp v Netherlands (1971) 1 EHRR 373. 

In crimimal proceedings or proceedings in which civil rights and obligations are being contested everyone 
is entitled to a fair and public hearing withim a reasonable time by an independent and impartial tribunal (art 
6(1)). In criminal cases there is a presumption of innocence (art 6(2)) and certain other minimum rights (art 
6(3)). The majority of all ECHR cases invoke art 6. IF this applies to immigration proceedings, may have 
real impact. 

One can only be punished if the act was a criminal offence at the time it was done. Art 7 permits no 
exceptions and there can be no art 15 (see below) derogation. 

The many cases on art 8 concern 4 discrete rights: right to respect for private life, eg Dudgeon 
(homosexuality); family life, eg Abduloziz (immigration family reunion) and Moustaquim @revention of 
expulsion), home and correspondence. Some cases fail because on the facts no right is being exercised, 
others because interference is justified on the grounds set out in art 8(2). The right to respect for private 
life includes respect for one's 'physical and moral integrity' (see Harris et a1 p307). 

Eg. KoWtinakis (imprisonment of a Jehovah's Witness). Limitation of the freedom may be justified on the 
grounds set out in art 9(2). 
'kaises freedom of the press issues. Restrictions on the freedom may be justified on the grounds set out 
in art lO(2). 



Art 11 -Freedom of assembly and association" 

Art 12 -Right to many12 

Art 13 -Right to an effective remedy" 
Article 13 has not been incorporated but is mentioned here as it may arise in HRA case 
via the backdoor (given the s2 obligation on courts and tribunals to have regard to all 
Strasbourg jurispmdence and the s3 interpretative obligation). The article requires a state 
to provide an effective remedy if there is an arguable claim that Convention rights have 
been violated. The main issue for the UK has been whether judicial review is an 
effective remedy. It was held in Soering v U K ' ~  Vilvarujah v UK'~ and D v that it 
is, but in Chohal v UK" that it is not. However, since the enactment of the Special 
Immigration Appeals Commission Act, Chahalmight be decided differently1'. 

Art 14 - Prohibition of dis~rimination~~ 

Arts 15-18 -These concern the extent of any derogation or savings. 

Art 15 - There may be derogation in times of war or similar emergencies but it 
must be proportional to the situation. There can be no derogation from arts 2 
(except in respect of deaths resulting from lawful acts of war), 3,4(1) or 7 [or art 
1 of Protocol 6 or art 4 of Protocol 7 - see below]. 

Art 16 - Arts 10, 11 and 14 do not prevent a party from imposing restrictions on 
the political activity of aliens. 

Art 17 -Nothing in the Convention implies a right to aim to limit or destroy any 
of its rights and freedoms. 

Art 18 - The above restrictions shall not be used for a purpose other than those for which they have 
been prescribed. 

PROTOCOL No.1 
UKl'S 46 (1954); ETS 9; 213 UNlS 262 
Signed: Paris, 20 March 1952 
In force: 1954 
UK ratification: 3 November 1952 

" Restrictions on the fieedom may be justified on the grounds set out in art 1 l(2). 
l2 Persons of marriageable age have the right to many and to found a family. 
l3 Not only is a state obliged to respect the Convention's rights, but it must also provide an effective 
remedy if there is an arguable claim that those rights have been violated. 
l4 (1989) 11 EHRR 439. 

(1991) 14 EHRR 248. But see the view of the Commission of an appeal that is only exercisable after 
leaving the UK. 
l6 (1997) 24 EHRR 423. 
l7 (1996) 23 EHRR413. 
I' See also Judicial review of discretion in human rights cases [I9971 EHRLR 391, by N.Blake. 
'' A claim that art 14 has been breached cannot stand alone, but must be pleaded as an adjunct to another 
breach. 



Arts 1-3 -These supplement the rights and keedoms of SECTIONI, above, 

Art 1 - Protection of 

Art 2 -Right to education2' 

Art 3 -Right to free elections" 

Arts 4-6 -These contain final provisions and clarify that the new rights are to be regarded as additional 
articles to the Convention. 
Not yet incorporated: 

PROTOCOL No.4 
ETS 46 
Signed: 16 September 1963 
In force: 2 May 1968 
UKmtilication: no (but signed) 

Arts 1-4 -These supplement the rights and fieedoms of SECTION I, above. 

Art 1 - Prohibition of imprisonment for debt 

Art 2 - Freedom of movement23 

Art 3 - Prohibition of expulsion of nationalsz4 

Art 4 -Prohibition of collective expulsion of aliens 

Arts 5-7 - Contain final provisions and clarify that the above are to be regarded as additional 
articles to the Convention. 

PROTOCOL No.6 
ETS 114 
Signed: 28 April 1983 
In brce: 1 March 1985 
UKratification: no (not signed either) 

Art 1 supplements SECTIONI of the Convention by the addition of a fnrther right 

Art 1 -Abolition of the death penalty 

Arts 2-4 -These concern the extent of any derogation or savings. 

2 % ~  entitlement to the peaceful enjoyment of one's possessions. 
21 NO person shall be denied the right to education and the state shall respect the right of parents to have the 
education conform with their religious and philosophical convictions. 
"A guarantee of free elections at reasonable intervals by secret ballot. 
23 Everyone lawfully within a state has there the right to l i beq  of movement and fieedom to choose his 
residence (art 2(1)) and everyone shall be free to leave any country, including his own (art 2(2)) . 
Restrictions on these rights may be justified on the grounds set out in art2(3)-(4). 
*NO one shall be expelled kom his country of nationality and no one shall be deprived of the right to enter 
the country of his nationality. 



Art 2 -There may be a death penalty in respect of acts committed in time of war. 

Art 3 -No derogation is otherwise permitted. 

Art 4 -No reservation is permitted in respect of this Protocol. 

Arts 5-9 -Contain final provisions and clarify that the above shall be regarded as additional articles to the 
Convention. 

Not incorporated; 
PROTOCOL No.7 
ETS 117 
Signed: 22 November 1984 
In force: 1 November 1988 
UK ntification: no (not signed either) 

Arts 1-5 -These supplement the rights and ~eedoms of SECTIONI, above. 

Art 1 -Procedural safeguards relating to expulsion of aliens25 

Art 2 - Right of appeal in criminal matters 

Art 3 -Compensation for wrongful conviction 

Art 4 -Right not to be tried or punished twicez6 

Art 5 -Equality between spouses 

Arts 6-10 - Contain fmal provisions and clarify that the above are to be regarded as additional 
articles to the Convention. 

A closer look at Article 3 -Prohibition of torture 

Absolute prohibition. Has been very successful in practice. Protects against extradition, 
deportation, removal as illegal entrant or port refusal. 

Protects even where Article I@) or (F) of the Refugee Convention is engaged, or 
national security powers, or if an offence committed in the UK during TAELR. See 
Chahal v UK: Ahmed v Austrih7. 

Does not include any right of residence or any right to asylum. But see HL Hansard 
19.1.1998 col. 1361. 

25 A lawfully resident alien shall not be expelled except further to a decision reached in accordance with 
law. Such an alien shall be allowed to give reasons why he should not be expelled, to have his case 
reviewed and to be represented, unless the expulsion is necessary in the interests of public order or national 
security. 
26 Like arts 2 and 3, this applies to criminal proceedings only. There can be no derogation fiom this art 
under art 15 of the Convention. 
'' (1996) 24 EHRR 278. 



Wider protection than 1951 Refugee Convention, but high level of scrutiny required. 
May include a duty to investigate. 

"Torture": 
deliberate inhuman treatment causing very serious and cruel suffering. Includes rape in 
custody. Aydin v ~urkey''. 

"degrading treatmentlpunishment": 
See Ireland v UK'~. 
East African Asians case: racially discriminatory legislation may give rise to degrading 
treatment. 

"Inhuman" 
A person who would be prosecuted, rather than persecuted, on removal may nevertheless 
suffer inhuman treatment of there could be an unjustified or disproportionate sentence: 
Altun v ~ e r m a n y ~ ' .  

3rd country cases: 
Removal may be in breach of article 3 if the state of destination may in turn remove the 
person to a state in which may be tortured, etc: Giama v ~ e l ~ i u m ~ ' .  

Article 3 test: 
Substantial grounds for believing the person would face a real risk of torture, etc.: 
Vilvarajah. Irrelevant who is responsible, so long as state is unable to give protection: 
Ahmed v Austria; D v UK 

Comparison with asylum law. 

A closer look at Article 8 - Right to respect for private and family life 

Attached case law: 
- Abdulaziz, etc (BILS summary) 
- Berrehab (BILS summary) 
- Arman Ali 28.10.99 JR (transcipt) 

4 separate interests: 
- private life 
- family life 
- home 

(1997) 25 EHRR 251 at para 82. 
29 (1978) 2 EHRR 25 at 79 
'O (1983) 36 DR209. 
" (1980) Commission Report 21 DR73 



- correspondence 

When is "familv life" enioved? 
March v ~ ~ e l ~ i u m ~ ~ :  "family life" includes 

"at least the ties between near relatives , for instance between grandparents and 
grandchildren". 

Other principal case law on this: Moustaquim v ~ e l ~ i u m ~ ~  

So family life may certainly exist where there are ties by blood or marriage, eg: 
between spouses 
between parent and child 
between grandparents and grandchildren 
between siblings 
between unclelaunt and niecelnephew 

Most common in nuclear family but also within extended family. 

Adopted children are not excluded34. 

Illegitimate children are not excluded35. 

But polygamous wives can be excluded under article ~ ( 2 ) ~ ~  

Family life can be broader still: depends on particular circumstances of each case. 
Relevant factors include 

- blood ties 
- legal ties 
- cohabitation 
- stability of the relationship 
- extent of commitment and dependency (emotional or otherwise) 

The existence of family life is determined by substance rather than form. 
- A relationship with real substance and stability may be "famil life" even though 

? 
17 no blood or marital connection is present (e between fiancees , or where a 

marriage subsisting in fact is invalid in law' ), but a sham marriage is very 
unlikely to ground family life. 

- Cohabitation is not a sine qua non of family life between parents and minor 
children: Berrehab. 

" (1979) 2 E H R R  330 at para 45. 
33 (1991) 13 EHRR 802. 
' 4 ~ v ~ r n n c e ( 1 9 9 2 ) 3 1  DR241. 
35 Berrehab 
'6 ~ i b i  v UK (1992) Application 19628192. 
37 See Abdulaziz, etc (1985) 7 EHRR 203 at paras 61-63. 
38~andAvNetherlunds(1992)72DR118at 121 -123. 



- There is a presumption in favour of family life between father and child3' but if 
the father is off the scene, it may be rebutted. 

There must be "real and effective family ties": Beldjoudi v ~rance" 

So family life may be found in de facto situations 
de facto opposite sex cohabitation - yes (no case law but generally accepted, 
especially now in view of developments regarding transsexuals, below: see also 
DP2193) . same sex cohabitation - no, even though the relationship has substance and stability 
and includes children, a same sex relationship may engage private life but not family 
life (Dudgeon v ~k?'). 
transsexuals - probably: in a non-immigration context a transsexual relationship has 
recently been held to engage family life (X Y and Z v u d 2 )  

When is "private life" enjoyed? 

Niemitz v ~ e r m a n ~ ~ ~ :  
"The Court does not consider it possible or necessary to attempt an exhaustive 
definition of the notion of 'private life'. However, it would be too restrictive to 
limit the notion to an 'inner circle' in which the individual may live his own 
personal life as he chooses ... . Respect for private life must also comprise to a 
certain degree the right to establish and develop relationships with other human 
beings". 

Same sex couples, children and long-term residents44 may enjoy the right to respect for 
private life. 

The "physical or moral inte ity" of the individual is also protected by the right to private f? life: X and Y v Netherlands . 

Family and private life challenges in the immimation context 
The UK immigration context: 
- 5 immigration Acts (1971,1988,1993,1996 and 1999) 
- Immigration Rules 
- concessions and policies, esp the DP series @P2/93, DP3196, etc) 

the Unmarried Partners' Concession 

j 9  Keegan v Ireland (1994) 18 EHRR 342. 
" (1992) 14 EHRR 801. 
" (1981) 4 EHRR 149. 
'' (1997) 24 EHRR 143. 
" (1992) Series A, No. 251-B at para29. 
" C v Belgium (1996) 7 August; Boujlifo v France RJD 1997 - VI 2250, 
" (1985) 8 EHRR235. 



Interference with familylprivate life: 
If familylprivate life is being enjoyed, the next stage is to determine whether there has 
been an interference with it. 
Article 8 is not a right for a couple to choose where to live. 
Balance of considerations: staying in the UK vs. the state's legitimate control of 
immigration (immigration control of non-nationals is a legitimate aim in justifying 
interference). 

Family life: 
clearly may be engaged in immigration cases. 

but Court may find it can be enjoyed in some other country; it must be shown why 
such an alternative would not be viable, eg. because the famil life is "firmly 
established in the country concerned" (Xand Y v Switzerlan J ). 
Compare this with the 2 year rule and other provisions of the DP series. 

Other relevant factors inc: when the family was first founded and family life engaged, 
was there an expectation that family life could be enjoyed in the UK, or could there 
be no such expectation? 

Removal of a family member must pose "practical and legal obstacles" that might 
"imperil the unity or even the very existence of the marriage": Beldjoudi v ~ r a n c e ~ ~  

Where UK immigration laws may breach article 8: 
Immigration Rules: Arman Ali C0/1880/97 of 28.10.99 
Can the rules' maintenance and accommodation requirements breach article 8? 
Cannot exclude the possibility of maintenance by a 3rd party sponsor in paras 28 1 
and 297 of HC 395. Contrary to Tribunal in Ahmed (12992), but in line with Kaur 
(12838). 

Also: rehsal based on lack of intention to live together (as cohabitation not a sine qua 
nun) and refusal based on invalidity of marriage 

DP series and concessions 

Private life: 
at first it was thought the right to private life could not be engaged in immigration cases. 
In Xand Y v uZ?~ the Commission said a disruption of private life caused by removal 
"cannot, in principle, be regarded as an interference with the right to respect for private 
life". 

46 (1977) 9 DR 57. 
47 (1992) 14 EHRR 801 at 820. 

(1987) 1 l EHRR 49. 



However, the Court has held this is not necessarily so: Boughanemi v ~ r a n c e ~ ~  

A closer look a t  Article 14 -Prohibition of discrimination 

Is adjectival, not discrete. But need not actual show breach of another article: Zme v 
~us t r ia~ ' .  

Does not prohibit indirect race discrimination5': see now the Race Relations 
(Amendment) Bill. 

Compare with BNA 1981 s44(1) and Immigration Rules HC395 para.2 

If a decision or measure is discriminatory, the state may be able to show there is 
"objective and reasonable justification" - a proportional interference. 

So can discriminate on grounds of nationality in the context of immigration control 
because it is justified. The EU can be favoured as a "special legal order": Moustaquim v 
Belgium (1991) 13 EHRR 802 at 816. 

Also, Commonwealth states are in a "special relationship" with the UK: Agee v UK". 

Because there is no right to nationality, there is no breach of article 14 when acquisition 
of nationality is based on sex discrimination: Family K and W v  etherl lands^^. 

However, the UK may not be able to justify discrimination against a British passport 
holder: East African Asians v UK. 

Abdulaziz, etc led to eradication of sex discrimination on the face of the Immigration 
Rules. 

Discrimination on grounds of sexual orientation has not yet been found to breach article 
14, but there have been massive strides forward in UK domestic law: see Unmarried 
Partners' Concession and the Fitzpatrick v Sterling case. 

In criminal context, removing a long-term resident after serving a prison sentence may be 
double punishment that discriminates on grounds of nationality: see Schemers in 
~ a m ~ u h d a z .  How might this relate to HC 395 para. 320(18)? 

49 (1996) 22 EHRR 228. at para 42. 
'O (1987) 
" See East African Asians case and Abdulaziz, etc. 
" (1997) 7 DR 164 at 176. 
5' (1985) 43 DR 216 at 219-220. See now the 1997 Nationality Convention. 


