
PRACTICE AND PROCEDURE 
IN 

THE ASYLUM AND IMMIGRATION TRIBUNAL 

At present, we know only the broad structure of how practice and procedure 
will be determined in the AIT. 

I have gleaned some of the information below from meetings and informal 
discussions with the DCA. Where I have put 'I believe' in these notes, this is 
to indicate that what is written stems from these meetings and informal 
discussions. It may change! 

AIT &@ and s t m ~ u r e  
By statute, qualdications for membership of the AIT are essentially the same as 
for adjudicators and the IAT now. 

However, the term 'adjudicator' is abohshed. 

What will AIT members be called instead? 
The Lord Chancellor may by order make provision for the title of members 
of the Tribunal. 
Expected titles are Immigration Judge and Senior Immigration Judge. 

What will be the AIT's structure? 
ILPA and other stakeholders have been informed that the structure of the 
new Tribunal will be as follows: 

President [by statue, a High Court Judge] 

2-3 Deputy Presidents 

Senior Immigration Judges - currently the Vice 
Presidents/Regional Adjudicators W l y  to be some with 
managerial responsibilities and some with mainly legal 
responsibilities) 



Designated Immigration Judges - currently the Deputy 
Regional Adjudicators @ely to be working with a team of 
immigration judges) 

Immigration Judges 

The criteria for deciding which cases will be heard by single Immigration 
Judges and which by panels of Immigration Judges have yet to be worked 
out. 

The Act still allows for lay members. However, it is very unclear what role 
they will have. 

Terms and conditions of employment may include provision about 'the 
training, appraisal and mentoring of members of the Tribunal by other 
members' and for 'removal'; possibility of compensation for former 
members [Sched I]. 

P m W p m  
The President will have wide powers to determine how the AIT carries out its 
business. 

He can use practice directions to require the AIT to treat specified AIT 
decisions as authoritative [Sched 2 para 22(1)]. Tnus, he gains a law-making 
power but the power is not limited to points of law. 

The President will make arrangements for allocation of cases to members of 
the AIT and can: 

Direct how many AIT members will hear a particular case or a particular 
class of case [ie decide whether a case will be heard by an individual or a 
panel] but thlS discretion is subject to Procedure Rules. 

Make arrangements about who will hear a particular case, or what kind of 
AIT member d hear a particular case, but these arrangements can allow 
other members of the AIT to allocate cases and are subject to Procedure 
Rules. 

Make arrangements about who in the AIT will deal with applications for 
review of AIT decisions, under transitional arrangements whereby the AIT 



acts as a filter for the High Court, but these arrangements can allow other 
members of the AIT to make this allocation and are subject to Procedure 
Rules. 

P&R& 
The det& of proposed new Procedure Rules have yet to go out to 
consultation. 

There is a new statutory objective to any Procedure Rules [Sched 2 para 211 in 
that the Lord Chancellor shall aim to ensure that: 

'the rules are designed to ensure that proceedings before the Tribunal are 
handled as fairly, quickly and efficiently as possible' and that 

'the rules where appropriate confer on members of the Tribunal 
responsibility for ensuring that proceedings before the Tribunal are 
handled as fairly, quickly and efficiently as possible'. 

S P ~  
I believe that speed will play an extremely important role in the Procedure 
Rules and also in practice; eg 28 days from receipt of appeal papers in AIT to 
hearing. 

It d be important to retain momentum on a case in the period between 
Home Office refusal and receiving notice of hearing of appeal. For example, if 
the refusal letter raises the issue of medical evidence, it d be too riskyto await 
the notice of hearing: you d need to get cracking in terms of instructing a 
medical expert and arranging for a report, so that you do not get taken 
unawares by a rapid notice of hearing. 

C w & m  
I believe that the AIT d have practices and procedures that aim to ensure 
that as many factual issues as possible are dealt with first time round without 
resort to review or appeal. 

In particular, I believe that panel hearings will be used to determine country 
guidance, budding on the current concept of Country Guideline cases in the 
IAT. 



I believe that once country guidance has been set down, an appellant need 
only produce (or may even be limited to producing) country information 
that either (i) post-dates the guidehe case or (ii) relates specifically to 
his/her own case. (This may be the Government's answer to stakeholder 
concerns that the speed of listing appeals will not allow representatives 
sufficient time to instmct country experts - in future, experts will write 
shorter reports limited to issues above or beyond the country guidance.) 

I believe that, in essence, an appellant will have to show why his/her case 
should be treated differently from the guideline case. 

If this happens, it will reinforce the trend towards dealing with 
individual asylum cases as part of a wider group of cases. Although 
Eng-lish law retains the ~r inc i~le  of individual status determination. I " 1 

think that the trend is towards clustering of cases by country and 
theme. Procedurdy this kind of clustering happens already both 
the non-suspensive appeals regime and the various fast track regimes 
already rely on clustering cases together, in that if a case falls into a 
certain category, it falls into a particular appeals procedure. 
Clustering- assists the Government's aims of shiftine cases throu~h " " 0 

the system and of promoting consistency in decision-making. 
However, it may mark a trend away from de novo reconsideration of 
all issues at appeal. 

C m  qfjmusiolzc &ti% to A IT 
By order of the Lord Chancellor [section 48(3)]. 

T ~ a m d  anargzmms [section 48(5)] 
Transitional arrangements may be made for all cases in the appeals system - at 
the adjudicator, Tribunal, statutory review or Court of Appeal level; whether 
awaiting determination or whether already determined at some level. 

The possible transitional arrangements are extremely wide: either current 
appeal rights will continue; or proceedings will be terminated [!!I (if this 
happens, presumably [?!I old appeals will be fed into the new system); or 
'any other provision that the Lord Chancellor thinks appropriate'. 

Trdra i tda~~angxms  fwzuhgfAIT&um( [Sched 2 para 301 
For a transitional period specified by the Lord Chancellor, and at any later 
period specified by him, applications for review of AIT decisions will be made 



in the first instance to the AIT and then, if necessary, renewed in the High 
Court. 

ILPA has been informed that the aim of the transitional arrangements is to take 
pressure off the High Court. The transitional arrangements will carry on until 
the number of applications for review has fallen to a low level, to reflect the 
drop in asylum claims. 

The power to re-start the transitional arrangements at any point in the future 
suggests that any resurge in asylum numbers wS1 be accompanied by the restart 
of the AIT filter. 

a Time limit for applying to AIT for a review d be set down in CPR, in 
anticipation of the end of the transitional period when the High Court will 
deal with all reviews. 

If refused by the AIT, an applicant will notlfy the High Court that he/she 
wishes the Court to consider the application. Time limit will be 5 days from 
deemed receipt of AIT refusal, unless High Court concludes that notice 
'could not reasonably practicably have been given' within 5 days. 

a I believe that it is possible [but this is extremely tentative] that, on renewal 
from AIT to High Court, an applicant d have an opportunity to amend 
grounds to extent of making submissions on the AIT's reasons for refusal. 

a Udke  the High Court, the AIT cannot refer a case to the Court of Appeal 
in place of reviewing the case itself. 

Judith Farbey 
Tooks Chambers 
7 October 2004 



ASYLUM AND IMMIGRATION 0 
(TREATMENT OF CLAIMANTS, ETC.) ACT 2004 

SECTION 26: UNIFICATION OF APPEALS SYSTEM 
0 

0 
Hearmg in AIT Two types of panel A(smg1e) or B (three member) 

I )  

A. If AIT was a one member panel: 
(- 

(a) Decision of single member AIT 

<.. ~----....~.~~~--.........~------.....-~~~~....~~~....~-., 
; (b) [transitional - see sch.2 para 301 
i S103A Application to AIT for 
; reconsideration on error of law grounds 

i If successful refer back to AIT for 
i reconsideration. Otherwise renew to H Ct 
L...........-.........~~~~.................................m 

C 
5 days 

v 
(d) AIT reconsideration. 
S103D(3) power to award legal aid costs 
order to an appellant 

on point of law 

(c) S103A Application [or renewal] to 
High Court 
Grounds that Tribunal made error of law 
Power to refer direct to Court of Appeal 

Review by High Court on papers only. 
Decision is final. 
S103D(1) Power to award legal aid costs. 
If successful refer back to AIT for 
reconsideration 

4 

, (e) High Court refers to Court of 
Appeal if question of law important 
(s. 103C) 

Court of Appeal decides case 
finally. 

or can remit back to AIT for 



B: If the AIT was a panel of three or more legally qualified members: 

Appeal to Court of Appeal on point of law (s. 103E) 

Court of appeal decides case finally or remits back to 
AIT 



Process Map for the Termination of Support under Section 9 Annex c 

First letter issued at end of appeal. 
informing the family that they must 
leave the UK, giving details of how 

to make a voluntary or assisted 

second letter issued with 
appointment for interview,  together^ 

with information on voluntary 
returns, as before. 

Family attends interview 
Family fails to attend without reasonable 

unable to leave the UK but is co- 
operating with redocumentationl 

Provided co-operation continues, support 
continues until family departs t 

Farnliy begins lo take reasonable 
sreps to eave the UK vo8unrar1iy. 

or D ace irself In a 00s tion n 
' which it could. L 

I UKlS considers the familv is failino - 
without reasonable excuse to take 

reasonable steps to ieave voluntarilv, or 
place itself in a position in which it cbuid. 
Prepares the certificate and warns the 

family in writing that support may be cut 
off if that continues. 

NASS concludes it Is necessary 
to continue support to avoid a 
breach of ECHR. Certificate 

issued with letter to that effect. 

NASS issues the certificate statino that - 
the family has failed to take 'reasonable 
steps to leave' etc and sives ex~lanation 

of why there is no breach of ECHR. 
Support wiil end 14 days afler receipt of 

certificate in cases where termination wiil 

/ not result in a breach of ECHR.Details of 
how to make a voluntary or assisted 

departure are provided again. 

I 

Staqe Three 
lntervlew takes place. Where 

appropriate, third letter issued with 
warnlna that a certificate will be 

Issued With the consequence that 
support might end unless 

acceptable reasons are provlded 
wlthln 7 days. Information on 

voluntary return provlded as before 
Certiflcate prepared. Case passed 
to NASS. Letter copled to LA SSD 

Staqe Four 1 ECHR as~ects  considered bv 
NASS. ~ o u r i h  letter sent (copieb to 
LA SSD), certifying that the family 

has failed, without reasonable 
excuse, to take reasonable steps to 

ieave the UK, or place itself in a 
position in which it could. Support 

will end in 14 days where 
continuation of support is not 

necessary to avoid a breach of 
ECHR. lnformation on voluntary 

return Drovided as before. 

Fam~ly departs UK before support ends Support ends 
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Staqe Five 
Support ends 14 days afler receipt 
of certificate unless an appeal is 

heard and allowed within this 
period. 

I .c 4 4 
Appeal to ASA allowed. (ASA may annul 

the certificate, require matters to be 
reconsidered or substitute its own 

decision.) Support reinstatedlcontinues 
as appropriate for limited period pending 

removal. LA SSD informed. 

Appeal to 
dismissed NO appeal to ASA 

4 1 
IS take further action to remove barriers 

to return. 


