
 
 

ILPA Lindsey House, 40/42 Charterhouse Street London EC1M 6JN Tel: 020 7251 8383 Fax: 020 7251 8384 
email: info@ilpa.org.uk  website: www.ilpa.org.uk 

THE IMMIGRATION LAW PRACTITIONERS’ ASSOCIATION LTD IS A COMPANY LIMITED BY GUARANTEE, REGISTERED IN ENGLAND AND WALES 

REG NO. 2350422 REG OFFICE ILPA Lindsey House, 40/42 Charterhouse Street London EC1M 6JN 

 

 

ILPA Briefing for the 27 June 2013 House of Commons backbench 
debate: General Debate on the legal aid changes1 
Ms Sarah Teather MP and Mr David Lammy MP 

 
We should take great care in any approach to reduce access to judicial review. It is a small price to pay for a 

democratic and just society. Lord Neuberger, Judges and Policy: A delicate balance, Institute for Government, 
18 June 2013 

 
Nine days after the legal aid provisions of the Legal Aid, Sentencing and Punishment of Offenders Act 2012 
came into force on April Fool’s Day, the Transforming Legal Aid consultation was published. It proposes cuts 
to both civil and criminal legal aid including in areas that Government expressly preserved within scope 
under the Act such as challenges to detention and bail and that will affect persons for whom parliament 
fought to retain legal aid (and won) – such as the trafficked, and survivors of domestic violence.  This 
briefing concentrates on the cuts to the civil legal aid which have been the subject of criticism from 
barristers who act on behalf of the Government, from judges, from local authorities from the Church of 
England and others2. 
 
Case studies are appended hereto to help explain this briefing. ILPA’s response to the 
consultation expands on all sections below. It is available at 
http://www.ilpa.org.uk/data/resources/18039/13.06.03-ILPA-response-to-Transforming-legal-aid.pdf  
 
In the civil field, the results of the proposed changes would be that persons who have a good case with 
excellent prospects of success will be  

• unable to bring that case because they cannot pay 

• unable to find a legal aid lawyer to bring the case even if they are eligible for legal aid. 
 
The main proposals which would further limit access to justice are: 

• a residence test for civil legal aid claimants; 

• changes to the scope of prison law funded by legal aid; 

• amending the civil merits test excluding cases with less than a 50% chance of success 

• changes to the way lawyers are paid that will reduce the chances of being able to find a legal aid 
lawyer to bring certain types of case, especially for judicial review. 

 
This is not an immigration problem or even a legal aid problem. It is a problem of access to justice, of 
equality of arms, of holding the State to account. 
 
THE RESIDENCE TEST 
 
It is proposed that no one get civil legal aid, in any area of law, unless they are “lawfully resident” in the UK 
(etc.) at the date of the application for civil legal aid; and are or have been “lawfully resident” in the UK 
(etc.) continuously for 12 months at any time before that date.  Legal aid lawyers will have to check 
eligibility when a person asks for their help. 
 
Those who will be excluded from legal aid under the proposals will include: 

• all babies under 12 months old including victims of child abuse or neglect; 

• parents involved in care proceedings who do not have 12 months lawful residence; 

                                            
1 ILPA understands “reform” to have connotations of improvement. We do not consider it appropriate here. 
2 For all their, and a selection of other, responses see http://www.ilpa.org.uk/resource/18078/other-organisations-
responses-to-transforming-legal-aid-june-2013  
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• British citizens who cannot prove their status within the time frame in which they need help (e.g. 
because they have no passport, or their papers are in the house with the violent partner they have fled 
or following their unlawful eviction); 

• persons brought to the UK as children, some of whom are still children, some of whom are in their 50s 
or 60s and unaware that their country of origin’s independence from the British empire has affected 
their immigration status; 

• anyone outside the UK, including those challenging the UK for unlawful killing, torture etc. 

• those facing removal or deportation whose challenges are based on rights to private and family life, 
rather than asylum claims, including trafficked persons and separated children. Some in this category 
will be domestic slaves.  The Refugee Convention looks only to future risk, not past suffering. 

• survivors of domestic violence; 

• detainees including the mentally ill; 

• those whose claims for asylum have failed, but who cannot be removed.  
 
Matters which are likely to arise on which persons would not receive assistance: 

• immigration cases  

• family law cases including care proceedings; 

• housing and community care cases: homelessness, support for trafficked persons, for those whose 
claims for asylum have failed but who cannot be removed and community care cases about support for 
children and families. Often in such cases the very issue to be decided is whether the person has an 
immigration status that renders them eligible for assistance. 

• challenges to detention: applications for bail, judicial reviews of unlawful detention, habeas corpus 
applications; applications for damages for unlawful detention.  Contrast the approach in the 
consultation to prison law cases where it is stated that cases going to questions of liberty or the 
unlawfulness of detention should continue to be funded; 

• claims for damages for false imprisonment; 

• national security cases before the Special Immigration Appeals Commission, including those of British 
citizens deprived of citizenship whilst outside the UK and excluded from re-entry; 

• Age dispute cases; 

• public law cases; 

• actions against the police; 

• actions against the Home Office for misfeasance in public office, etc. 
 
These thus include areas where persons, likely to be isolated and at risk, are particularly vulnerable to the 
State acting in excess or abuse of its powers. In these areas the rule of law is always under pressure. 
 

 
Andrei 
Andrei is from Lithuania. He came to the UK to find work after Lithuania joined the EU. A man offered him 
labouring work. He accepted the job, and provided his passport to prove he was eligible to work. It was 
taken. He was forced to live in a shed with several other men, with no electricity or plumbing, and was 
taken once a week to a motorway service station to shower. He was not paid and was told that he owed 
his captors money for rent and food. If he complained, he was slapped and hit. Eventually Andrei escaped 
and got help from the police, but he had no place to stay.  The police told him to see a solicitor who could 
help him get homelessness assistance from the local authority, but the local authority did not consider that 
they were under any obligation to help. Andrei got assistance from housing solicitors and the local 
authority found him a place to stay. Andrei did not have identification and could not prove where he was 
from or when he entered the UK.  
 

 

 
Na 
Na came to the UK on a visitor’s visa. She and her British husband were settled in Thailand with their three 
year old British son. They came to the UK for a visit in 2011 but while in the UK their son was diagnosed 
with severe learning difficulties and autism. They decided they should remain for his welfare. Na did not 
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want to leave Oliver even temporarily as she is his main carer and he needs constant attention. Her 
husband is physically disabled and could not take on the role of primary carer. Na submitted an application 
in 2012 for leave to remain as a spouse on a discretionary basis. She had no permission to work or claim 
benefits. Dave was on disability benefits. The couple could not afford to pay the application fee of £550. 
The application was rejected twice for non-payment of a fee. The Home Office would not consider the 
application without a fee, and there was no right of appeal against this decision, so Na’s solicitor issued a 
claim for judicial review. Treasury solicitors said they were waiting instructions from the Home Office and 
so needed more time. Two months after Na’s case had been issued they  responded, arguing that claim 
should await the outcome in another pending case about fees.  Over a month later a judge granted 
permission for judicial review saying there was no doubt permission should be granted, and a stay was not 
justified by speculating on the outcome of an appeal, of which Secretary of State had given “scant details”. 
He urged the Secretary of State to reconsider the case “to save costs and human anguish”. He said the fee 
structure needed to recognise exceptional cases and “if ever there was a worthy case - this is it”. The 
Home Office did not settle the case until two weeks before a full hearing. They agreed to reconsider Na’s 
application without requiring a fee, and the claim for judicial review was withdrawn. 
 
Na was forced into making a claim as she had no other remedy. She had to wait for over a year to get a 
decision on the case. In that time her father died and she was unable to go to his funeral. Na had not had 
12 months lawful leave and indeed when her application was rejected twice she no longer had lawful leave 
to remain. The Home Office delayed the case throughout. The months up to the point of permission 
involved correspondence with the court and Treasury solicitors, advice to Na and a response to the Home 
Office defence, as well as the work undertaken issuing the claim. Na and her husband had no means to pay 
for advice privately. The Home Office has now made a decision to grant Na leave to remain and will pay 
Na’s legal costs, reimbursing the legal aid fund. 

 

 
Case of P  
P came to the UK in 1971 as a child to join his mother, when his country was still a British colony. He has 
lived in the UK for 41 years. His elderly mother and sisters are still in the UK, and he has British-born adult 
children, and grandchildren, with whom he is close touch.  Sentenced to a year in prison he has been held 
under immigration act powers following completion of his sentence pending consideration of his 
deportation. It will fall to his family to evidence residence so that a bail application can be made. 

 

 
Case of A  
A had been in the UK for 13 years. She has severe learning disabilities and is dependent on her sister, a 
British citizen. When she had the opportunity, A’s sister tried to resolve A’s immigration status but the 
case was very badly handled and A was left without leave to remain.  Access to healthcare was being denied 
on the basis of her immigration status.  This was unlawful because A was pregnant and requires antenatal 
care, which is seen as immediately necessary treatment. Legal aid paid for a challenge to the unlawful denial 
of treatment ensuring that the baby was not delivered at home with no medical support, that A received 
the medical treatment to which she was entitled & that her health & that of her baby were not put at risk.   

 
Asylum-seeker exception 
It is proposed that asylum-seekers (“lawfully present” rather than resident”) be exempt from the residence 
test.  An asylum-seeker whose claim is rejected and has exhausted all rights of appeal ceases to qualify for 
legal aid under the exception and funding will cease. Only where a fresh claim for asylum has been ‘made’ 
would they (again) benefit from the asylum-seeker exception. There is no clarity as to whether they qualify 
for legal aid to make that fresh claim.  
 
However, on the grant of leave to remain an asylum seeker becomes “lawfully resident” and therefore, 
although on-going civil legal aid funding will continue, the 12-month lawful residence test will apply to any 
post-grant application for funding.  This violates Article 16 of the Refugee Convention which requires 
refugees have access to the courts, including access to free legal assistance, on the same terms as nationals. 
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The checks will present difficulties for those legal representatives who are not immigration specialists. The 
Home Office guidance for employers on preventing illegal working, which is concerned with verifying 
immigration status, runs to 89 pages and still employers rely on lawyers to help them interpret it. Does 
anyone but an immigration lawyer, when told a person’s father was born on a ship on the high seas of the 
Pacific Ocean just south of India in 1943 ask where the ship registered and whether the parents were 
married and then pronounce on their nationality at birth? Does anyone but an immigration lawyer go on to 
ask whether they have subsequently lost that nationality?  The risks of British citizens being turned away by 
lawyers not confident of pronouncing on their nationality, and of discrimination, are high. 
 

 

OOO & ors [2011] EWHC 1246 (QB) 
This case which identified and addressed the duty on the police, under Article 4 of the European 
Convention on Human Rights, to investigate credible allegations of trafficking into domestic servitude. The 
claimants succeeded in establishing that the police had violated their Article 4 (freedom from slavery and 
forced labour) rights by failing to investigate their allegations. At the time of the proceedings the OOO & ors 
claimants were a mixture of those who were still seeking asylum ‘OOO’ herself who had status by the time  
she applied for funding but who had had it for less than a year. Thus all of these claimants, other than OOO 
would have been eligible for funding. ‘OOO’ would have been excluded3.  

 

 
Case of Linda 
Linda is a Zimbabwean national. Her parents live in the UK and she originally arrived in the UK as a visitor 
and was later granted a student visa. Her studies finished, but because of the violence being perpetrated by 
Zanu-PF in Zimbabwe in 2008 she claimed asylum. In the UK, Linda had been involved with Restitution of 
Human Rights Zimbabwe and had written articles about Zimbabwe. Her asylum application was refused, as 
was her appeal, the immigration judge finding that she had only got involved in opposition groups to 
‘manufacture’ an asylum claim and also not to be at risk because of her low profile. 
 
Because she was still fearful for her life in Zimbabwe, Linda did not return voluntarily to Zimbabwe. The 
Home Office was also not forcibly removing failed asylum applicants to Zimbabwe. Linda remained involved 
in politics, joining the MDC and the Labour Party. In mid-2012, the Supreme Court gave judgment in RT 
(Zimbabwe) [2012] UKSC 38 which looked at the meaning of the freedom to hold and express political 
opinion and found that asylum applicants returned to Zimbabwe would be asked to demonstrate their 
loyalty to Zanu-PF; on pain of torture and death. Linda obtained advice funded by legal aid as to the 
strength of a fresh asylum claim and was represented to make such a claim. It was accepted as a fresh claim. 
In 2012 Linda was recognised as a refugee. She now has a place at university to study social work and is still 
involved in all the political activities she was involved in before. 

 
 
CUTS TO LEGAL AID FOR PRISONERS  
 
Legal aid for prisoners is now part of criminal legal aid.  The proposal to reduce to 400 (large) national 
providers of criminal legal aid will knock out specialist prison law provides. 
 
The proposed cuts to the scope of prison legal aid, to narrow such legal aid to cases going directly to 
liberty or the lawfulness of detention, will affect foreign national prisoners and ex-offenders held in prison 
at the end of their criminal sentence under immigration act powers including those with mental health 
problems. The Government has some four times in the last two years been found guilty of breaches of 
Article 3 of the European Convention on Human Rights (the prohibition on torture, inhuman or degrading 
treatment or punishment) for its treatment of foreign national ex-offenders with mental health problems4, 
although the worse problems have consistently occurred in immigration removal centres rather than with 
the prison estate.  Those with a history of torture and ill treatment or otherwise in need of medical care 

                                            
3 OOO confirmed that she is happy to be used as an example. A court order remains in place to protect her identity. 
4 See e.g. R (BA) v Secretary of State for Home Department [2011] EWHC 2748 (Admin) and R (S) v Secretary of State for 
the Home Department [2011] EWHC 2748 (Admin). 
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and those whose treatment in prison is affected by a limited command of English will also be affected. 
Detention under immigration act powers is as a result of an administrative, not a judicial decision, is 
without limit of time, without any oversight of the courts; the detainee only appears before a court or 
tribunal if s/he instigates this and is not infrequently held for years. Access to rehabilitation programmes 
and/or planning for release is affected by presumptions that the person will be removed at the end of the 
sentence, however strong the case against this may be and however unlikely it is in any event that a 
decision on return will rapidly be resolved. Concerns about the risk of absconding affect prison 
categorisation. The ability to challenge all these will be lost.  
 
The then Chief Inspector of Prisons, Dame Anne Owers, said in her foreword to her Inspectorate’s 2006 
report Foreign National Prisoners: A thematic review: 

The third essential building block of provision is to ensure that all foreign nationals are prepared for their 
eventual removal or release. All of them need to know, as early as possible in sentence, whether or not it is 
proposed to deport or remove them. They need to have access to appropriate regimes: not only to reduce 
the risk of reoffending… but also because safety, security and decency within prisons depend upon 
prisoners having access to purposeful activity.  

 
Safety, security and decency are prime concerns for any prison governor. There is no indication anywhere 
in the consultation paper that the implications of the proposals for the safety, security and decency of 
prisons have been taken into account. 
 
IS IT ALL ABOUT THE MONEY? 
 
What of cuts in payment to lawyers?    In the civil field, this is not about what lawyers take home at the end 
of the day.  Lawyers will get out of legal aid, partly or wholly, either into private work or into a different 
job (the technicalities of why the proposed funding will not retain lawyers are addressed in our response to 
the consultation).  What is at stake is not those lawyers, but an area of legal work.  The clients cannot get 
out.  Immigration is (for good reason) a restricted area, where those giving immigration advice in the 
course of a business, whether or not for profit, commit a criminal offence unless they are solicitors, 
barristers, legal executives and those regulated by the Office of the Immigration Services Commissioner.  
So aside MPs’ caseworkers, who are not treated as giving advice in the course of a business, there will be 
few sources of free help.  As to paying for lawyers, persons with no entitlement to work and no benefits or 
very low wages have few options and the risk of them and their family members being exploited are high. 
 
Judicial review 
We highlight the proposal that applications for judicial review will be at the lawyers’ risk, so that the lawyer 
only gets paid if permission for judicial review is given.  We have come a very long way from the Ministry of 
Justice’s statement in its 2011 consultation paper Proposals for the reform of legal aid in England and Wales 

“4.16 In our view, proceedings where the litigant is seeking to hold the state to account by judicial review 
are important, because these cases are the means by which individual citizens can seek to check the 
exercise of executive power by appeal to the judiciary. These proceedings therefore represent a crucial way 
of ensuring that state power is exercised responsibly.”  

 
The consultation paper acknowledges that cases settle in circumstances where the applicant achieves all 
that would have been achieved had a judicial review been successful.  The conclusion that this is not reason 
enough to abandon the proposal does not flow logically from the arguments set out in the consultation 
paper. See case studies in the annexe. 
 
The approach puts all the power in the hands of the Home Office or other Government department.  They 
will have no incentive to concede a point in the consultation paper’s 1799 (4074-2275) cases that ended 
before an application for permission for judicial review had been made, if they consider that lawyers are 
likely to be reluctant to apply for permission because of fears over costs. It will undermine the use of pre-
action protocols to sort matters out before they progress to court (and/or, now, the Upper Tribunal).  
 
The proposed changes would lead to perverse, costly consequences: 
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• Claimants being in a hurry to get before a judge and get permission, rather than negotiating and 
application for permission having to be determined by a judge rather than the parties sorting 
matters out between themselves;  

• Hearings before a judge concerned solely with awards of costs on a discretionary basis. It is not an 
efficient use of public money to have the court (or Tribunal) determine costs, rather than a staff 
member of the Legal Aid Agency.  

 
The result is less likely to be saving than increased expenditure both as the result of increased bad 
behaviour by Government departments and because of the costs of administration.   
 

Case of B  
B was homeless and had spent several nights sleeping on the street. He suffered from mental health 
problems and attended the Medical Foundation for the Care of Victims of Torture for specialist counselling. 
A voluntary sector organisation assisted him to apply for section 4 support. That organisation, and the 
Medical Foundation, made repeated requests to the UK Border Agency for B’s application to be treated as 
urgent because of their concerns about his health. However, he had been waiting for over six weeks for the 
application to be processed and the UK Border Agency refused to say when this would happen. Legal aid 
lawyers were instructed. They got in touch with the UK Border Agency and explained that they were 
instructed to commence judicial review proceedings. Before the day was out the UK Border Agency got in 
touch with the lawyers to advise that they had now granted B section 4 support. 

 

Case of N  
N was seven months pregnant and had been street homeless and sleeping inside a church and on a park 
bench for two months. She was waiting for the UK Border Agency’s decision on whether it would accept 
her fresh claim for asylum. She had become street homeless after the person with whom she had been 
living had asked her to leave. A voluntary sector organisation had assisted her to apply for section 4 
support. At the time when she saw legal aid lawyers, the application had been outstanding for 14 days, 
during which time N continued to be sleeping in the church and outside. The UK Border Agency refused to 
say when a decision would be made and therefore the voluntary sector organisation referred her to legal 
aid lawyers. The lawyers sent the UK Border Agency a letter before claim threatening judicial review due 
to the delay in making a decision on N’s section 4 application. She was provided with section 4 
accommodation that day. The lawyers also ensured she was provided with accommodation in London in 
accordance with the asylum support policy bulletin on dispersal and pregnancy, a matter which the 
voluntary sector organisation had not identified.  

 
BORDERLINE CASES 
 
It is proposed not to fund cases where prospects of success are assessed as borderline. The cases funded 
under this head are identified as cases of particular importance which are likely to involve substantial 
injustice or suffering5. They include cases of significant wider public interest/overwhelming importance to 
the individual and cases involving a breach of human rights. 
 
ABOUT ILPA 
 
The Immigration Law Practitioners’ Association (ILPA) is a professional association, the majority of whose 
members are barristers, solicitors and advocates practising in all aspects of immigration, asylum and 
nationality law. Academics, non-governmental organisations and individuals with a substantial interest in the 
law are also members.  ILPA is represented on the Legal Aid Agency/law Society Civil Contracts 
Consultative Group and other Ministry of Justice, Court and advisory and consultative groups.  
 
For further information please get in touch with: Alison Harvey, General Secretary, ILPA, 
alison.harvey@ilpa.org.uk, 02072518383 
 

                                            
5 Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104. 


