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IMMIGRATION BILL 
ILPA PROPOSED AMENDMENTS FOR HOUSE OF COMMONS 

COMMITTEE STAGE 
 

PART I 1 APPEALS ETC clauses 11-13 
 
For further information please get in touch with alison.harvey@ilpa.org.uk 
0207 490 1553. ILPA is happy to provide further briefing to specific 
amendments if these are laid/and or selected or to assist members of the 
Committee in deciding whether to lay them.  We shall also be providing 
briefings for stand part debates. 
  
Clause 14 – Article 8 – will be dealt with separately, due to time pressures and 
the hope that it will not be reached on Tuesday. 
 
 
Clause 11 Right of appeal to First-tier Tribunal 
 
 
PROPOSED AMENDMENT 
 

Page 8 line 30 at end insert 
 

“( ) “human rights claim” means a claim made by a person (“P”) to the 
Secretary of State that to refuse P entry to the United Kingdom, to 
remove P from or require P to leave the United Kingdom would be 
unlawful  under section 6 of the Human Rights Act 1998 (c. 42) 
(public authority not to act contrary to Convention) as being 
incompatible with his Convention rights." 

 
Purpose 
To correct an error in the drafting.  To ensure that a person seeking to enter the 
United Kingdom has a right of appeal on human rights grounds. 
 
Briefing 
 
As we read the Bill a drafting error means that as it is currently drafted it will not be 
possible to bring  an appeal against a decision to refuse entry to the UK on human 
rights grounds, and thus it will not be possible to bring such an appeal at all if the Bill 
comes into force.  This is because the new section 82 imports the definition of a 
human rights claim that is contained in section113 of the Nationality Immigration and 
Asylum Act 2002. This reads 

 
“human rights claim” means a claim made by a person to the Secretary of 
State at a place designated by the Secretary of State that to remove the 
person from or require him to leave the United Kingdom would be unlawful  
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under section 6 of the Human Rights Act 1998 (c. 42) (public authority not to 
act contrary to Convention) as being incompatible with his Convention 
rights." 

If you read that definition into new 82(1)(b) (together with the definition of a 
protection claim) and the only appeal right on human rights grounds is in-country. 

  
This looked to us like a mistake given that other parts of the Bill, e.g. clause 11(4) 
inserting new s 84, clause 12 inserting  new section 92 (see e.g. new 92(3)(a)(b)(i) ) 
and new section 120 inserted by Schedule 8 paragraph 40 do appear to envisage out 
of country appeals.  We have raised it with the Bill team who have confirmed that it 
is the Government’s intention that the Bill provide for an appeal against a refusal of 
entry (e.g. to join a spouse, partner or parent) on human rights grounds. And that 
they are looking at it. This amendment gives them a chance to report back. 
 
 
PROPOSED AMENDMENTS 
 

Page 8 line 30 at end insert 
 

“( ) the Secretary of State has refused P a certificate of entitlement 
under section 10 of this Act” 
 

Page 9, line 26, at end insert 
 

( )that the decision is not otherwise in accordance with the law; 
 
 

Purpose 
First amendment: To provide a right of appeal for British and Commonwealth 
citizens denied a certificate of entitlement to a right to a right of abode under 
section 10 of the Nationality Immigration and Asylum Act 2013.  Such a certificate is 
the way in which a British citizen proves that they are a British citizen in cases of 
dispute. 
 
To provide a ground of appeal if a person does bring such an appeal.  The wording of 
the second amendment is replicated in the next group of amendments, where it is 
discussed in more detail. 
 
Briefing 
 
This right of appeal has been swept away along with others, but its removal will 
prevent British citizens from vindicating their right to recognition as British citizens 
in the event of dispute. 
 
Sections 1 and  2 of the Immigration Act 1971 as amended provide 
 

1 General principles 
 

(1)All those who are in this Act expressed to have the right of abode 
in the United Kingdom shall be free to live in, and to come and go 
into and from, the United Kingdom without let or hindrance except 
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such as may be required under and in accordance with this Act to 
enable their right to be established or as may be otherwise lawfully 
imposed on any person.  [rest of section omitted] 
 

2 Statement of right of abode in United Kingdom.. 
 

2(1)A person is under this Act to have the right of abode in the United 
Kingdom if— . 

(a)he is a British citizen; or . 
(b)he is a Commonwealth citizen who— . 

(i)immediately before the commencement of the British 
Nationality Act 1981 was a Commonwealth citizen having the 
right of abode in the United Kingdom by virtue of section 
2(1)(d) or section 2(2) of this Act as then in force; and . 
(ii)has not ceased to be a Commonwealth citizen in the 
meanwhile. . 

(2)In relation to Commonwealth citizens who have the right of abode 
in the United Kingdom by virtue of subsection (1)(b) above, this Act, 
except this section and section 5(2), shall apply as if they were British 
citizens; and in this Act (except as aforesaid) “British citizen” shall be 
construed accordingly. 

 
We concentrate here on British citizens.  Commonwealth citizens with a right of 
abode are a finite group of people, all of whom had such a right before 1983.  Many 
will by now be British citizens.  Their position is very similar to that of a person with 
indefinite leave to remain although a right of abode is better than indefinite leave to 
remain in that it is in no way affected by prolonged absence from the UK. 
 
It may come as a surprise to members of the Committee to learn that their right to 
to live in, and to come and go into and from, the United Kingdom without let or 
hindrance (save for e.g. the long queues at passport control with which all will be 
familiar) is a creature of Statute and could, at least in theory be amended by 
parliament and new conditions imposed.  The Right of Abode is a peculiar British 
construct, a legacy of Empire and the Commonwealth Immigrants Acts of the 1960s 
which mean that British nationals other than British citizens do not have a right of 
abode in the UK. 
 
Fascinating as all that is, what concerns us here is that if there is a dispute about 
whether or not you are British (which might, for example, be relevant to your 
eligibility to stand as an MP) then a way to go about proving it is to apply for a 
certificate entitlement to the right of abode.  If that is refused, you will want to be 
able to challenge it by an appeal to an independent tribunal. 
 
As to the second amendment, such a challenge could not be brought on protection 
grounds.  It would be clumsy and cumbersome and to be required to frame it as a 
human rights challenge, a problem that applies more generally under this bill and is 
discussed in the group of amendments below.  The “not in accordance with the law” 
ground of appeal borrows from the existing section 84 and would be a sensible 
ground on  
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Would you really want your ability to prove that you are a British to be in the hands 
of a department which, according to its own appeals impact assessment, loses some 
50% of its appeals?    Or would you prefer to be able to vindicate your rights before 
an independent and impartial tribunal? 
 
The www.gov.uk Passports office briefing on the right of abode is available at  
 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/118569
/immigration-right-of-abode.pdf  
 
 
PROPOSED AMENDMENTS 
 

Page 9, line 26, at end insert 
 

( ) that the appellant is an EEA national or a member of the family of 
an EEA national and the decision breaches the appellant’s rights under 
the Community Treaties in respect of entry to or residence in the 
United Kingdom 
 
( )that the decision is not otherwise in accordance with the law; 
 

 Page 9 line 29, at end insert  
 
“or  
 
( ) that the appellant is an EEA national or a member of the family of 
an EEA national and the decision breaches the appellant’s rights under 
the Community Treaties in respect of entry to or residence in the 
United Kingdom 
 
( )that the decision is not otherwise in accordance with the law; 

 
 

Purpose 
To a new grounds of appeal: that the appeal is a breach of EEA law or that the 
decision is not in accordance with the law. 
. 
Briefing 
 
As to the first ground, the Government has said that it intends that a person still 
have a right of appeal on EEA grounds but that this matter is dealt with in the EEA 
regulations (Immigration (European Economic Area) Regulations 2006 (SI 
2006/1003).  ILPA agrees that this could be done for appeals under the regulations 
although the regulations would need amendment as at the moment they refer back 
to grounds of appeal under the Act.  However, it is also the case that a person 
appealing on protection or human rights grounds may also allege a breach of their 
rights under EEA law (for example a person has a child who is an EEA national and 
this falls to be considered in examining the lawfulness of removal.  It would appear to 
be outwith the scope of the regulations to deal with such a matter there.  The 
wording is taken from the current section 84 which this section replaces. 
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As to the second ground, again the wording is taken from the current section 84 
which this section replaces.  It has been suggested that “Administrative Review “ will 
deal with “caseworking errors” but all that administrative review means, whatever 
process is packed around it, is the Home Office looking again at its own decision.  It 
has every incentive to do that now, to avoid the time and expense of an appeal, but 
according to the appeal’s impact assessment but is losing 50% of its appeals. 
 
In any event, it is q question of doing things the easy way or a hard way.  If a mistake 
has been made on, for example my application to extend my leave as a Tier2 worker, 
I could say “Your decision is not in accordance with the law, you have made a 
mistake on my application”.  Or I could say “You are not allowing me to remain as a 
Tier 2 worker.   I have lived in the UK for three years. My home and family are here 
and I do an important job in the NHS , in an area where the UK has severe 
shortages.  Your decision interferes with my private life under Article 8 of the 
European Convention on Human Rights.  For that decision to be lawful you must 
show that as is in accordance with the law and is necessary in a democratic society in 
the interests of national security, public safety or the economic well-being of the 
country, for the prevention of disorder or crime, for the protection of health or 
morals, or for the protection of the rights and freedoms of others.  You cannot 
show that it is necessary or proportionate because under your own immigration 
rules you got the decision wrong… Your rules say I should be allowed to stay.  You 
made a mistake and therefore refused me.  The interference with my private life is 
not in accordance with the law, it is unlawful, therefore I should be allowed to stay.  
Every claim will be refracted through the prism of human rights. 
 
The way we have drafted this, a new ground of appeal rather than a new right of 
appeal, does not wholly obviate the problem of refracting an appeal through the 
prism of human rights because you still have to bring the appeal on human rights or 
protection grounds.  But it does mean that once the appeal has been brought it is 
possible to go directly to the error of law.  It thus provides an opportunity to open 
up the debate on appeals. 
 
Finally see Adrian Berry of ILPA’s concluding remarks in his oral evidence to the 
Committee.  The people who lose out if the only appeals are on protection or 
human rights grounds are, for example, those lawfully here, making an in time 
application that they are permitted to make under the Immigration Rules, in 
circumstances where the Home Office, as is all too frequent, has made a mistake. 
There is no public interest in this. 
 
NEW CLAUSE AFTER CLAUSE 12 
 
PROPOSED NEW CLAUSE 
 

( ) Amendment of Schedule 3 to the Asylum and Immigration (Treatment of 
Claimants etc.) Act 2004 
 
Schedule 3 to the Asylum and Immigration (Treatment of Claimants etc.) Act 
2004 is amended as follows 
(1) In paragraph 3, leave out subparagraph (2) 
(2) In paragraph 8 leave out subparagraph (2) 
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(3) In paragraph 12 leave out subparagraph (2) 
 
Purpose 
To provide that the Secretary of State may not deem a country to be safe regardless 
of whether it is safe or not. 
 
Briefng 
All the subparagraphs to be deleted are in the same terms, viz 

“(2)A State to which this Part applies shall be treated, in so far as relevant to 
the question mentioned in sub-paragraph (1), as a place—. 

(a)where a person’s life and liberty are not threatened by reason of 
his race, religion, nationality, membership of a particular social group 
or political opinion,. 
(b)from which a person will not be sent to another State in 
contravention of his Convention rights, and. 
(c)from which a person will not be sent to another State otherwise 
than in accordance with the Refugee Convention. 

 
The question is the same in all three paragraphs but relates to removal to different 
countrie. It is : 

 
..for the purposes of the determination by any person, tribunal or court 
whether a person who has made an asylum claim or a human rights claim may 
be removed—. 
(a)from the United Kingdom, and. 
(b)to a State of which he is not a national or citizen.. 

 
Thus the provisions that the amendment would delete are provisions that deem a 
country to be safe, regardless of whether it is or not.  The Court of Justice of the 
European Union has criticised deeming a country to be safe in NS v UK C-411/10 and 
C-493/10 (see http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62010CJ0411:EN:HTML ) 
 
The court held 

2.      European Union law precludes the application of a conclusive presumption 
that the Member State which Article 3(1) of Regulation No 343/2003 indicates as 
responsible observes the fundamental rights of the European Union.  
 
Article 4 of the Charter of Fundamental Rights of the European Union must be 
interpreted as meaning that the Member States, including the national courts, may 
not transfer an asylum seeker to the ‘Member State responsible’ within the meaning 
of Regulation No 343/2003 where they cannot be unaware that systemic 
deficiencies in the asylum procedure and in the reception conditions of asylum 
seekers in that Member State amount to substantial grounds for believing that the 
asylum seeker would face a real risk of being subjected to inhuman or degrading 
treatment within the meaning of that provision. 
 
Subject to the right itself to examine the application referred to in Article 3(2) of 
Regulation No 343/2003, the finding that it is impossible to transfer an applicant to 
another Member State, where that State is identified as the Member State 
responsible in accordance with the criteria set out in Chapter III of that regulation, 
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entails that the Member State which should carry out that transfer must continue to 
examine the criteria set out in that chapter in order to establish whether one of the 
following criteria enables another Member State to be identified as responsible for 
the examination of the asylum application.  

 
The Member State in which the asylum seeker is present must ensure that it does 
not worsen a situation where the fundamental rights of that applicant have been 
infringed by using a procedure for determining the Member State responsible which 
takes an unreasonable length of time. If necessary, the first mentioned Member 
State must itself examine the application in accordance with the procedure laid 
down in Article 3(2) of Regulation No 343/2003. 
 

Therefore the amendment removes “deemed safety” provisions from UK law. 
 
Clause 64 Commencement 
 
PROPOSED AMENDMENT 
 
 Page 48, line 27, at end insert 
 

“( ) Section 1 and Part II of this Act shall to come into force on a day 
to be appointed ,that day being no earlier than the day on which an 
order made by the Lord Chancellor under section 9(2)(a) of the Legal 
Aid, Sentencing and Punishment of Offenders Act 2013 in respect of 
civil legal services in connection with removal under Section 1 and 
appeals under Part II comes into effect 
 

Purpose 
Provides that Part II (appeals cannot come into force until an order has been made 
dealing with legal aid for the removal under Part I and appeals covered in Part II.  The 
nature of the Order is not addressed in this amendment save that it will be in 
connection with the provisions of clause 1 and Part II and that legal aid will be 
extended, not reduced. 
 
Briefing 
This amendment provides an opportunity to challenge the removal of legal aid from 
immigration appeals.  Under Part 1 of Schedule 1 to the Legal Aid Sentencing and 
Punishment of Offenders Act 2012, legal aid remains available for applications and 
appeals under the Refugee Convention and based on Articles 2 (right to life) and 3 
(prohibition of torture, inhuman or degrading treatment or punishment) of the 
European Convention on Human Rights and related provisions.  It is no longer 
available for other human rights appeals, including appeals on the grounds of a breach 
of Article 8, private and family life.   
 
Under the residence test proposed in the Ministry of Justice consultation  
Transforming Legal Aid, legal aid will not be available for judicial review, other than for 
persons seeking asylum, for persons who are not lawfully present in the UK and have 
clocked up 12 months lawful residence in the UK at some time in the past.  There is 
proposed in the Ministry of Justice document Transforming Legal Aid: next steps to be 
an exception for persons seeking asylum and limited exceptions for some, but not all, 
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refugee, some but not all trafficked persons and some but not all survivors of 
domestic violence. 
 
Under this Bill, all appeals must be brought as asylum or human rights appeals.  A 
person who has a wrong decision and on but who does not have a right of appeal on 
protection or human rights grounds will have no option other than not to challenge 
the decision before any independent decision-maker or to bring a judicial review.  
The Committee, having grappled with these clauses, will understand the complexity 
of the cases involved.  The issues at stake are whether a person can join or remain 
with a spouse, partner or child or Legal aid should be available for such appeals. 
 
Section 9 of the Legal Aid, Sentencing and Punishment of Offenders Act 2013 reads 
as follows: 
 
 9 General cases. 
 

(1)  Civil legal services are to be available to an individual under this Part if— 
. 

(a)they are civil legal services described in Part 1 of Schedule 1, and . 
(b)the Director has determined that the individual qualifies for the 
services in accordance with this Part (and has not withdrawn the 
determination). . 

(2)  The Lord Chancellor may by order— . 
(a)add services to Part 1 of Schedule 1, or . 
(b)vary or omit services described in that Part, (whether by modifying 
that Part or Part 2, 3 or 4 of the Schedule). 

 
Thus it provides a power to widen or narrow the range of cases for which legal aid is 
available.  An Order under section 9(2)(a) could only add to the number of cases for 
which legal aid is available not reduce it.  
 
 
Clause 12 
 
PROPOSED AMENDMENT 
 
 Page 11, line 11 leave out subsection (3) 
 
Purpose 
To delete from clause 12 new section 94A inserted into the Nationality Immigration 
and Asylum Act 2013.  The section would the Secretary of State to certify the claim 
of a “foreign criminal” as defined so that although the person had an outstanding 
human rights claim s/he could be removed to the place to which s/he feared to be 
removed. A certificate could be issued on the grounds that the person would not 
“before the appeals process is exhausted” suffer serious irreversible harm. 
 
Briefing 
 
Whatever your view of new section 94A (unless you are not interested in it) you are 
likely to want to focus upon it specifically rather than in a stand part debate ranging 
over the whole of clause 12 .  This amendment provides the opportunity to do so. 
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New section 94A would take away a person (C)’s right to have their substantive 
appeal against deportation heard in the UK where the Secretary of State certifies 
that removal prior to the appeal finally being determined would not be unlawful 
under section 6 of the Human Rights Act 1998.  The grounds on which a certificate 
may be issued are stated to include (the list is not exhaustive)  that the appellant  
would not face a real risk of serious, irreversible harm if removed.  
 
Section 94A extends to “foreign criminals” as defined the provisions of section 54 of 
the Crime and Courts Act 2013 introduced for national security cases.  A case of 
very rapid “mission creep”. 
 
ILPA opposes the insertion of this subsection.  A person who fears removal will be 
entitled to bring a judicial review of the certificate where the question of serious 
irreversible harm will be litigated. In cases where this is done, would it not be 
quicker to hear the appeal? 
 
In cases where this is not done, if the Home Office gets its wrong, then the person 
will be returned to face “serious irreversible harm”. 
 
As we understand the papers issued with the Bill, it is anticipated that the section 
would not be used for those claiming asylum or that removal would breach Articles 
2 (right to life) or3 (prohibition on torture) of the European Convention on Human 
Rights, but could be used in Article 8 (family life ) cases.  However: 

a) The clause is not so restricted on its face. While human rights standards 
would restrict it, the risk is that the point at which you find out they have not 
been applied and a person has been returned e.g. in breach of Article 2, 
comes too late. 

b) It cannot be assumed that removal of a person from the UK to a destination 
where they do not face harm will not cause them or someone else serious 
irreversible harm. Taking them from the UK might have that effect.  For 
example if they are suicidal, or have mental health problems.  If a child is 
involved, including a very small child, can we be confident that the sudden 
departure of a parent and subsequent separation will not cause serious, 
irreversible harm, let along be contrary to the best interests of a child. 

 
The clause as drafted would permit a certificate to be issued when an appeal had 
been lodged, and indeed where a court had already started to hear the appeal. This 
would allow one party to proceedings to pull the plug on those proceedings at any 
time and is contrary to the interests of justice and undermines the authority of the 
court.  This could be probed by deleting the words “or not having been exhausted” 
in line 17. 
 
NB – ILPA will brief to Clause 13 stand part. 


