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The Immigration Law Practitioners’ Association (ILPA) is a professional membership 
association the majority of whose members are barristers, solicitors and advocates 
practising in all aspects of immigration, asylum and nationality law. Academics, non-
governmental organisations and individuals with an interest in the law are also members. 
Established over 25 years ago, ILPA exists to promote and improve advice and 
representation in immigration, asylum and nationality law through an extensive programme 
of training and disseminating information and by providing evidence-based research and 
opinion.  ILPA is represented on numerous government committees, including Home Office, 
and other consultative and advisory groups including the Presidents’ Immigration and 
Asylum Stakeholder Forum in the Tribunal, the Administrative Court and Court of Appeal 
User Groups. 
 
ILPA met with those carrying out the Fundamental Review1 and provided limited written 
evidence and our note of that meeting to them2.  No questions were posed to us, orally at 
the meeting or in the written list of questions provided then and for subsequent answer 
about non-legal members and we did not submit any evidence to the Fundamental Review 
on this topic. 
 
1 – Do you agree with the Chamber President’s proposals to implement changes 
to panel composition as outlined? If not, please give reasons. 
 
We reproduce the proposals for the sake of future readers of this document: 

 
“a. Though formally remaining members of the UT, NLMs’ chief function will be to continue 
to sit mainly in the FtT, with only occasional sittings in the UT where the nature of the case 
makes a special direction for a NLM appropriate. 
 
b. That the FtTIAC Chamber President’s direction at paragraph 13, above, is amended so 
that a FtTIAC panel will include a NLM only where the President of FtTIAC or a Resident 
Judge has decided that there are strong public interest reasons for a NLM to sit as part of 
the Tribunal.” 

 
ILPA agrees in part. 
We agree with the proposal to reduce the occasions on which non-legal members sit in 
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the Upper Tribunal (Immigration and Asylum Chamber). It is not apparent what specific 
function they perform in a superior court of record concerned with appeals on a point of 
law from a first-instance tribunal.  
 
As to the proposal that they will sit in the Upper Tribunal “where the nature of the case 
makes a special direction for a NLM appropriate” we are unclear as to when it is envisaged 
that the nature of a case would do so.  The way in which this part of the proposal is phrased 
(“…makes a special direction…appropriate”) ensures that it would not be possible to 
disagree with it.   
 
It is not spelt out who would make the proposed special direction or on what basis.  In the 
absence of clarity on these points it is difficult to make further comment. Paragraph 19 
suggests that this would be in cases that are particularly heavy with evidence.  We do not 
consider that non-legal members have any advantage over legal members when it comes to 
weighing evidence. The reverse is the case. Like legal members, non-legal members have 
experience of ordinary life; unlike legal members they do not necessarily have any 
professional specialism in mastering complex matters of evidence. We should be happy to 
comment on any specific proposal. 
 
We agree with the suggestion that a panel will include a non-legal member only where the 
President of the Immigration and Asylum Chamber in the First-tier Tribunal has made a 
direction to that effect. However, we do not agree that the basis for such a direction 
should be “strong public interest reasons”.  Instead we consider that a better alternative 
basis for such a direction would be that it is in the “interests of justice” for a non-legal 
member to be part of the panel.  We set out the reasons for this below.  
 
We consider that the decision to remove non–legal members from the First-tier Tribunal 
must be considered in the light of the cuts to legal aid, those resulting from the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 and those proposed in the Ministry of 
Justice paper, Transforming Legal Aid: next steps.  A question not addressed in the 
consultation paper is whether non-legal members bring anything particular to proceedings 
where the appellant is unrepresented.  Although at first blush it may be tempting to say that 
their experience as lay persons is valuable, in reality such experience cannot be captured or 
measured. 
 
Recent years have seen an increase in the numbers of unrepresented persons appearing 
before the Tribunal. The need to ensure that proceedings are comprehensible and 
accessible to a lay person and that they are, as far as can be achieved, not disadvantaged by 
their lack of a legal representative is now greater than ever.  We recall the words of the late 
Mr Justice Hodge, former President of the Asylum and Immigration Tribunal, giving evidence 
before the Constitutional Affairs Committee: 

 
“The AIT and its judges, whenever they have been asked, have always said that we value 
representation and we want as many people to be legally represented as possible, and 
whenever we discuss these matters with the Legal Services Commission, which we do 
periodically, that is entirely what we say....—the change in representation has been very 
much driven by the Legal Services Commission's worries about the total cost of their budget 



rather than anything to do with us.”3 
 
Mr Justice Collins, giving evidence with him, observed of litigants in person:  

 
“...it makes it more difficult to give proper consideration when you do not have the evidence 
put before you in the form that it ought to be put.”4 

 
The Hon Mr Justice Blake, then President of the Immigration and Asylum Chamber in the 
Upper Tribunal, speaking at the Annual Conference of the Office of the Immigration 
Services Commissioner on 6 December 2010, made reference to the importance of case 
management and observed that the immigration judges of the tribunal need competent 
representatives for both parties before it to enable them to do their task and that targeted 
grounds of appeal enable the tribunal to do its job better.  
 
However, as is described in the consultation paper, the non-legal members currently within 
the system have been sitting for a number of years, therefore, while we suggest that it is 
appropriate to consider the question of their retention in the light of the cuts to legal aid, it 
is questionable whether they are now able to see the tribunal through the eyes of an 
unrepresented appellant any better than a tribunal judge might be. From the perspective of 
an unrepresented appellant it may be the case that the long-serving non-legal member of the 
Tribunal neither sees the case through the appellant’s eyes, nor does he or she assist from 
the bench in bringing additional legal skills to the hearing and in so doing make good any 
deficit occasioned by the absence of competent legal representation caused by cuts to legal 
aid.  
 
Further, it is accepted that non-legal members do not sit because of their specialist skills, 
knowledge or profession. Paragraph 18 of the consultation paper states: 

 
“NLMs do not sit on particular cases because of their specialist skills, knowledge or 
profession. The tribunal can take evidence from expert witnesses where complex issues 
arise.” 

 
Although we accept that the likelihood of the Tribunal being assisted by expert witnesses 
decreases as the number of represented appellants decreases or as those who are 
represented are persons of limited means paying privately or represented pro bono, this 
does not mean that non-legal members have any capacity or ability to take up the slack.  
Were the number of non-legal members to be increased, it would not ameliorate the 
damage caused by the legal aid cuts. 
 
As to the proposal that “a FtTIAC panel will include a NLM only where the President of 
FtTIAC or a Resident Judge has decided that there are strong public interest reasons for a 
NLM to sit as part of the Tribunal”, great caution ought to be shown before framing a test 
in these terms. The Statement of Changes in Immigration Rules HC 194 was an attempt by 
the Secretary of State to codify the public interest in cases involving Article 8 (family and 

                                                           
3 Oral evidence taken before the Constitutional Affairs Committee on Tuesday 21 March 2006, Asylum and 
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http://www.publications.parliament.uk/pa/cm200506/cmselect/cmconst/1006/6032103.htm  
4 Ibid., response to question 35. 



private life) of the European Convention on Human Rights.  The Tribunal5 and the Court of 
Appeal6 have both pronounced on the effect of this.  The Secretary of State has 
subsequently proposed to codify the public interest in Clause 14 of the Immigration Bill 
currently before parliament. ILPA has provided evidence on this matter to the Public Bill 
Committee7. Article 8(2) of the European Convention on Human Rights contains no 
express reference to the public interest, although the Home Office’s European Court of 
Human Rights Memorandum produced to accompany the Bill sets the question of the public 
interest in the context of the jurisprudence on Article 88.  
 
Both the Statement of Changes and Clause 14 take a particular and narrow view of the 
public interest.  For example, they do not include recognition of the public interest in 
promoting the best interests of the child, as described by Lady Hale in the extradition case 
of HH, PH and FK [2012] UKSC 25: 

 
“…there is also a strong public interest in ensuring that children are properly brought up. 
This can of course cut both ways: sometimes a parent may do a child more harm than good 
and it is in the child’s best interests to find an alternative home for her. But sometimes the 
parents’ past criminality may say nothing at all about their capacity to bring up their 
children properly.” 

 
Again this developing legal background we do not consider that a non-legal member’s acting 
as a sort of everyman or jury “voice of the public” is appropriate. There is a risk that the 
selective deployment of non-legal members to cases with a putative “strong public interest” 
would mean that in practice non-legal members will be allocated to, for example, only those 
deportation cases which involve the most serious crimes.  Thus the allocation of a non-legal 
member to a case risks sending a message to an individual tribunal judge that the President 
of the First-tier Tribunal (Immigration and Asylum Chamber) considers that the public 
interest (defined narrowly) is more at play in such a case, than in a case in which the legal 
member is to sit alone. Substituting an “interests of justice” test might mitigate these risks. 
However, even were an “interests of justice” test to be used, it is hard to see how or why a 
lay person would be needed to sit in the interest of justice in a given case.   
 
The consultation paper states that the emerging findings from the Fundamental Review are 
the suggestion that the use of non-legal members should be retained in “the most complex 
hearings or those where there is a public interest issue for determination” and we therefore 
address the question of complexity. 
 
First, see our comments above on the likelihood that expert evidence will not be available 
but that a non-legal member would not have any capacity or specialist ability to take up the 
slack. 
 
We consider that “complexity” is not a good determinant of whether a non-legal member 

                                                           
5 MF (Article 8 – new rules) Nigeria [2012] UKUT 00393(IAC), Izuazu (Article 8 – new rules) [2013] UKUT 45 
(IAC), Ogundimu (Article 8 – new rules) Nigeria [2013] UKUT 60 (IAC), etc. 
6 MF (Nigeria) v SSHD [2013] EWCA Civ 1192 
7 The relevant ILPA briefings are available at http://www.ilpa.org.uk/resources.php/21224/immigration-bill-
house-of-commons-committee-ilpa-proposed-amendments-and-briefings-for-part-ii-appea  
8 Paragraph 66ff.  The document was published 10 October 2013 and available at 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/249270/Immigration_Bill_-
_ECHR_memo.pdf  



should be used. If a case is legally complex, it might benefit from a tribunal judge with 
particular expertise, or even a panel of two tribunal judges, but a lay member is not likely to 
be able to assist with legal complexity.  If the question is one of factual or procedural 
complexity perhaps the issue is more about having two persons hearing the case than 
whether one of them is a non-legal member.  
 
To the best of ILPA’s recollection the question of lay members last arose during the 
evidence sessions on the Bill that became the Immigration and Asylum Act 1999 
ILPA response was given by its then chair, Mr Andrew Nicol, now Mr Justice Nicol, 

Mr. Nicol: There have certainly been times when I have appeared before the tribunal and 
the dialogue has taken place between me and the chair, whereas the participation of the 
lay members has not been obvious. They may contribute to the decision-making in a 
valuable way outside the hearing room in private consultation. We do not know; you should 
inquire of the tribunal about that. I understand the point that was made earlier about the 
ethnic make-up of the tribunal and the effect that abolishing lay membership would have on 
that. I also share earlier witnesses' sentiments that a far more significant change would be a 
move to the paper disposal of appeals. That is where I would focus the Committee's 
attention.9  

We consider that his comments about the participation of non-legal members in hearings 
continue to be accurate.   
 
 
2 – Do you consider that these proposals will have an impact on equality and 
diversity issues? If so, please explain. 
 
As per the evidence of the then chair of ILPA to the parliamentary Committee taking 
evidence on the bill that became the Immigration and Asylum Act 1999, in 1999 it was 
considered that abolishing lay membership might have a deleterious effect on the ethnic 
diversity of the Tribunal. We consider that it would be sensible to consider whether this 
remains true and also to consider the question as it relates to other protected 
characteristics, including disability and age. The position may have changed since 1999, but if 
so, this should be identified. In any event, the answer to any want of ethnic diversity on the 
Tribunal or want of diversity as regards any other protected characteristic is to appoint 
more legal members with these characteristics.  
 
Were non-legal members are to be retained, we consider that it would reduce diversity in 
the protected characteristic of age if the existing cohort were simply maintained, sitting 
more frequently, and no new non-legal members appointed. However we do not advocate 
the appointment of any more non-legal members.  
 
As set out above, we are wary of the notion that a non-legal member can be the voice of 
the public, as opposed to fulfilling a specialist function as in, for example, an employment 
tribunal. Contrast the non-legal member with a jury.  In England and Wales there are 
between seven and 12 jurors depending on the court (Coroner’s, Crown Court etc.) each 
bringing with them their particular experiences. Jurors in England and Wales can be aged 
from 18 to 70 and must have been resident in the UK for five years, they are selected for a 
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particular trial at random rather than having sat for many years. It is the consensus that they 
reach that it is considered appropriate to treat as the voice of the public. It is the shared 
pool of experience, taken from individuals selected from within a wide range, which enables 
a given jury to represent the ‘voice of the people’. One individual cannot do so, and any 
implication that they could, by the introduction of a “public interest” test for their 
allocation, is, we feel, inappropriate.  
 
In summary we consider that there is a risk, regardless of the characteristics of any 
particular current non-legal member or of the current body of non-legal members as a 
whole, that if non-legal members are treated as the voice of the public, then the voice of the 
public would not reflect such diversity as is desirable.   
 
 
3 – Do you have any other comments regarding the proposal? 
 
No. 
 
 
Summary  
 
In summary, ILPA is sympathetic to the idea of reducing the role of non-legal members.  We 
would be happy to provide further comments on the detail if that would be of use.   
As per our comments above, we have views on the emerging recommendations on non-
legal members of the Fundamental Review10, reproduced here for convenience:   

 

• As a short term measure, the current interim arrangements for booking NLMs 

should be formally introduced. 

• As a longer term measure the current presumption of NLMs taking part on every 

deport hearing should shift to being invited by the judiciary to support only the most 

complex hearings or those where there is a public interest issue for determination. 

• If a decision is taken to continue the utilisation of NLMs in every deport appeal then 

more NLMs need to be appointed. Consideration should be given to the use of 

existing NLMs from other chambers to meet the demand and to assist in 

decreasing the travel costs associated with using the current pool of NLMs across 

the country. 

• If more NLMs become available to attend deport appeal hearings then an upper 

sitting limit for the NLMs should be introduced in line with that for fee paid 

judiciary. 

 
In particular we have questioned whether “the most complex hearings or those where 
there is a public interest issue for determination should be the test for whether a non-legal 
member sits and we have suggested that if non-legal members are to continue to sit, 
whether in every deport appeal or at all, then there are equal opportunities implications for 
retaining only the existing cohort.  We add that we do not consider that these concerns 
would be addressed by using lay members from other tribunals.  Lay members, in for 
example the Employment Tribunal, are appointed because of particular expertise or 
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representative characteristics, for examples as employers or trade union representatives.  
Such specialist expertise is not automatically relevant to immigration and asylum cases and 
we see no reason why having played a specialist role in one tribunal should make an 
individual better qualified to play an everyman in another, a role about which we have 
reservations in any event. We look forward to the opportunity to comment on the 
emerging recommendations of the Fundamental Review. 
 
 
Adrian Berry 
Chair 
ILPA 
10 January 2014 
 
 
 
 
 


