
 

 

 

ILPA response to the Ministry of Justice consultation: court fees 

The Immigration Law Practitioners’ (ILPA) Association is a charity and a professional membership 

association, the majority of whose members are barristers, solicitors and advocates practising in all 

aspects of immigration, asylum and nationality law. Academics, non-governmental organisations and 

individuals with an interest in the law are also members. Established over 25 years ago, ILPA exists 

to promote and improve advice and representation in immigration, asylum and nationality law 

through an extensive programme of training and disseminating information and by providing 

evidence-based research and opinion.  ILPA is represented on the Court of Appeal and 

Administrative Court User Groups, on the Tribunal Presidents’ ‘stakeholder’ group and on 

numerous government, including Ministry of Justice and Legal Aid Agency, and other consultative and 

advisory groups. 

ILPA responded to CP15/2011 Fees in the High Court and Court of Appeal Civil Division.  We do not 

cross refer to that response; to which, as explained in this consultation, the government has not yet 

responded and which it says are superseded by the proposals set out in this consultation document, 

but instead incorporate our answers herein.  

 

Question 1: What do you consider to be the equality impacts of the proposed 
fee increases (when supported by a remissions system) on court users who have 
protected characteristics? Could you provide any evidence or sources of 
information that will help us to understand and assess those impacts?  

The Equality Impact Assessment in the 2011 consultation Fees in the High Court and Court of 
Appeal Civil Division’ (CP15/2011) acknowledged that the proposals were likely to affect 
ethnic minority groups more severely because of the high percentage of the workload of 
both the High Court and the Court of Appeal which involves immigration and asylum 
matters.  It was stated therein: 
  

Legal types of cases affected  

Due to the wide variety of fees included in these proposals, the types of case affected will also vary. 

In particular, both issue fees and hearing fees are applicable to any general claim issued in the High 

Court, and appeal fees are applicable to every type of appeal. However, in some specific cases we 

can ascertain more information about the impact on protected groups by type of case:  

Appeals in the Court of Appeal  

Of 1,180 appeals in the Court of Appeal Civil Division in 2010, 302 originated in the Immigration 

and Asylum Tribunal2. It is likely that these cases involved an applicant from a minority ethnic 

group; this equals 26% of all appeals in this court. This could indicate a potential adverse impact in 

relation to ethnicity for increases to appeal fees.  

Judicial review in the High Court  

Of 10,548 judicial review applications received by the Administrative Court of the High Court in 

2010, 8,122 concerned immigration or asylum issues; this represents 77% of the total2. It is likely 

that these cases involved an applicant from a minority ethnic group; this could indicate an equality 

impact in relation to ethnicity for increases to judicial review fees.  

Applications for urgent hearings in the High Court  



Based on accounts given by High Court staff, a substantial proportion of urgent applications 
in the High Court concern deportation proceedings, which are likely to involve an applicant 
of minority ethnic origin. While we can’t quantify this number as urgent applications are not 
currently subject to separate fees, it is possible that there could be an equality impact in 
relation to ethnicity for this proposal. 

 
Although this is not repeated in any of the impact assessments that accompany the current 
consultation, neither is any reason for departing from the earlier analysis set out. Many of 
these cases will also involve people who are at risk for other reasons, such as mental and 
physical health problems.  Those with special needs may require the same services from the 
State as others, but they require that the State do more to ensure that they get them.  
 
The 2011 Equality Impact Assessment expressly acknowledged that the Government simply 
does not have the information available to it to enable it properly to analyse the impact of 
the proposals on protected groups. We understand from the current consultation paper 
that that lacuna has not been rectified in the meantime.  It is not appropriate to make such 
far-reaching changes, with the very real potential to impact on access to justice for persons 
at risk without access to reliable information about that impact.  
 
Given the concerns raised below in respect of the equality impact of these proposals, ILPA 
considers that extending these proposed significantly increased fees in the Upper Tribunal 
to immigration and asylum reviews (in which 100% of applicants will not be British citizens) 
would require particularly cogent justification.  
 
We refer you to the document Impact Assessment of reforming immigration appeal rights1 

which the government has prepared for the Immigration Bill2 currently before parliament.  
The “sensitivity analysis” therein3 predicts some 5,600 potential cases that may launch a 
judicial review and up to 1000 could go to a full hearing.  These will all involve persons 
under immigration control, i.e. persons who are not British citizens. Given the high 
proportion of the work of the Administrative Court and Court of Appeal which involves 
immigration and asylum cases, and that the only other part of Her Majesty's Courts and 
Tribunals Service which will be affected by these proposals is the Immigration and Asylum 
Chamber of the Upper Tribunal, it is difficult to avoid the conclusion that these proposals 
will have the effect of excluding migrants from access to justice.   

Departments are working in silos: the Home Office justifies its proposals to remove appeals 
by reference to the oversight of higher courts and in particular judicial review as a remedy 
when there is no right of appeal, while the Ministry of Justice proposes fees that will mean 
that many of those affected by the Home Office proposals have no access to the higher 
courts and no access to judicial review.  We refer you to ILPA’s evidence on the changes to 
legal aid and also to our briefings on the appeals provisions of the current immigration bill4. 

Account must be taken of the cumulative effects of current changes. The effect of the 
transfer of judicial review to the Tribunal has yet to be evaluated.  While the effect of the 
April 2013 changes to legal aid funding, in particular the removal of many immigration 
matters from scope, has been felt, it is arguable that the full effect of these changes has yet 

                                                           
1 HO0096. 
2 Bill HC 128 as amended in Public Bill Committee. 
3 See Sensitivity Analysis: Option 2, text surrounding table 6. 
4 See in particular our briefings on part two of the Bill for Commons Committee stage. 



to be felt.  The Transforming Legal Aid proposals will have a profound effect as, if 
implemented, they will deny many persons effective access to the courts and the Tribunal, 
as set out in ILPA’s responses to the Transforming Legal Aid and to the Transforming Legal 
Aid: next steps consultations. 
 
 
 
Question 2: Do you agree with the premise of a single issue fee of £270 for non-
money cases? Please give reasons for your answer.  

No. 

The fee is too high and will exclude many persons from access to justice.  No justification 
has been given for setting the same fee in the Upper Tribunal as in the High Court.  
 

We concur with the comments made by the Lord Beecham, moving amendment 95AA to 
Clause 155 of the Anti-social Behaviour, Crime and Policing Bill on 11 Dec 2013  (HL 
report: Column 862ff): 

…the approach of the Government to this clause has been cavalier in the extreme. 

On 4 December the Minister wrote to me to say that the Government had launched a 
consultation on the provisions of Clause 155, as announced the previous day, that is to say 
four working days before the clause comes to be considered by this House. … The 
consultation, incidentally, is to last seven weeks, including the Christmas and new year 
period. It will end on 21 January, by which time we will presumably have reached Report, if 
not concluded it, and there will be little or probably no time at all for the Government to 
give their response before the Bill’s final stage is reached.  

That is not all. Impact assessments for these proposals published on 2 December say next 
to nothing about the impact on claimants applying to tribunals or to the courts… The 
Government’s attitude to consultation is underlined by paragraph 20 of the current 
consultation paper which refers to an earlier consultation, CP15/2011, Fees in the High 
Court and Court of Appeal Civil Division, to which, the consultation paper records, 

“the Government has not yet responded” 

after some two years, and which are, the consultation paper says, “superseded”—without, I 
may say, any explanation—by the current proposals. 

The saga does not end there... 

…there is an overriding question about the abuse of the legislative process 

 

Question 3: Do you agree with the proposed fee levels for money claims? In 
particular, do you agree with the proposal to charge the same fee for claims 
issued through the Claims Production Centre that would be charged for 
applications lodged online? Please give reasons for your answer.  

Not answered: this is outside ILPA’s remit. 

Question 4: Do you agree with the removal of the allocation and listing fee in all 
cases? Please give reasons for your answer.  



We understand this to refer to money claims: Not answered: this is outside ILPA’s remit. 

 

Question 5: Do you agree that small claims track hearing fees should be 
maintained at their current levels, which are below cost? Please give reasons for 
your answer.  

Not answered: this is outside ILPA’s remit. 

 

Question 6: Do you agree that fast track and multi-track hearing fees should be 
maintained at their current levels, which are above cost? Please give reasons for 
your answer.  

Not answered: this is outside ILPA’s remit. 

 

Question 7: Do you agree with proposals to abolish the refund of hearing fees 
when early notice is given that a hearing is not required? Please give reasons for 
your answer.  

No.  This specific application is outside ILPA’s remit but in general a refund is an additional 
incentive to settle. Further, the more cases that settle, the greater the saving in court 
running costs. To remove this incentive would seem shortsighted. 

 

Question 8: Do you agree with proposals to retain the current fee levels for 
private law family proceedings and divorce, and the proposal to no longer 
charge a fee for non-molestation and occupation orders? Please comment on all 
or any of these processes.  

We agree with the proposal no longer to charge a fee for non-molestation and occupation 
orders. For those migrants who benefit from them, orders such as non-molestation orders 
and occupation orders may be materially relevant to applications for permission to enter or 
remain or rights of residence. We welcome any measure that makes it easier for a person 
to obtain a non-molestation order or occupation order so that she or he may be secure 
from abuse.  

 

Question 9: Do you agree with the standardisation of the fee for Children Act 
cases, and with the proposal that there should only be one up-front fee for public 
law family cases? Please give reasons for your answer.  

Not answered: this is outside ILPA’s remit. 



Question 10: Do you agree with the standardisation of general application fees 
and fees for applications within family proceedings? Please give reasons for your 
answer.  

Not answered: this is outside ILPA’s remit. 

 

Question 11: Do you agree with the proposed fee levels for judicial review cases? Please 

give reasons for your answer.  

 

No. 

We first set out our general concerns about the effect of the proposals taken together, before 

commenting on the specific justification for this almost four-fold increase in the issue fee for judicial 

review claims. Comments in response to subsequent questions should be read in the light of these 

general comments.  

The overall effect of the proposals made in the consultation paper will be to restrict access to justice. 

The very significant proposed increases in existing fees are likely to act as a barrier to access to the 

courts. The right of access to the court is a fundamental right recognised by the common law, by the 

European Convention on Human Rights as an aspect both of Article 6 (right to a fair hearing) and of 

Article 13 (right to an effective remedy) and by European Union law, where it is an aspect of the 

general principle of effective judicial protection, expressly recognised in Article 47 of the Charter of 

Fundamental Rights of the European Union.  The case law of both the European Court of Human 

Rights and of the Court of Justice of the European Union (see for example C-279/09 DEB) has 

emphasised that the proportionality of any barrier to access to justice must be assessed inter alia by 

reference to the importance of the matters at stake. Where a person is seeking to prevent his or her 

removal from the jurisdiction, often because of a fear that if removed he or she will be exposed to a 

risk of breaches of his or her most fundamental rights, including the right not to be tortured or subject 

to inhuman and degrading treatment and the right to life, the issues at stake could not be more 

important or urgent, see, among other cases, R (Medical Justice) v SSHD [2010] EWHC 1925 (Admin) 

(upheld by the Court of Appeal: [2011] EWCA Civ 1710).  

 
While ILPA recognises the important role which the system of fee remissions, together with 
the availability of legal aid, play in ensuring that impecunious litigants are able to access the 
Court, it makes the following observations about the limitations of that system:  
 
(1) The availability of legal aid is greatly diminished. The Legal Aid, Sentencing and Punishment 

of Offenders Act 2012 has removed most immigration (but not asylum) from the scope of 
legal aid altogether. Although asylum continues to be funded, there has been a significant 
reduction in the volume of legal aid work undertaken as Ministry of Justice statistics, 
presented at the Law Society/Legal Aid Agency Civil Contracts Consultative Group, 
attests. Where persons on very low incomes now excluded from legal aid are paying, 
including at reduced or subsidised rates or represented pro bono, inability to pay the 
court fees may be a factor in whether they can take a case to court or not. 
 

(2) The proposed new fee levels are likely to create significant cash flow problems for 



publicly funded providers, particularly smaller providers and not-for-profit organisations 
such as law centres. While fees can be claimed from the Legal Aid Agency as a 
disbursement for certificated work, it is not usually, if ever, possible for the money to be 
paid before the fee is incurred and delays in payment on the part of the Legal Aid Agency, 
both in processing applications for funding certificates and for payments on account to 
cover such disbursements have not been uncommon. 
 

(3) For those who may be eligible for full or partial fee remission but who are required to 
prove their income and necessary outgoings in considerable detail to establish their 
disposable monthly income, the process and evidential requirements may prove a 
significant disincentive to pursuit of their claims. In GR v Netherlands (Application no. 
22251/07, judgment of 10 January 2012), it was held that a failure to waive a fee of 830 
Euros required for processing an application for a residence permit constituted a breach 
of Article 13 of the European Convention on Human Rights, the right to an effective 
remedy. The applicant had provided some evidence of his means but had not met the 
precise evidential requirements laid down by the Dutch authorities. While Article 13 is 
not one of the rights incorporated by the Human Rights Act 1998 into domestic law in 
the UK, the Court would in other circumstances have considered this case through the 
lens of Article 6 of the European Convention on Human Rights, but was precluded from 
doing so in the instant case because of its constant case law that disputes over 
immigration status do not involve the determination of civil rights and obligations under 
Article 6. In any event, Article 47 of the Charter of Fundamental Rights of the European 
Union guarantees rights which are equivalent to Article 13 of the European Convention 
on Human Rights and is directly applicable in English law. In the case of Osman Omar v 
SSHD [2012] EWHC 3448 (Admin) the High Court held that failure by the Home Office 
to waive an application fee constituted a breach of Article 8 of the European Convention 
on Human Rights. These proposals give rise to a risk of further breaches of European 
Union/European Human Rights law by the United Kingdom. 
 

(4) Fee remission and public funding are not available to companies. ILPA members frequently 
act for small-and medium-sized businesses challenging decisions made by the UK Border 
Agency in relation to sponsor licensing under the Points-Based System. The cumulative 
effect of the proposed fee increases may act as a barrier to access to the courts for such 
organisations.  

 
The increased fees will not necessarily produce the desired savings in the Ministry of Justice's 
budget. For those claimants who are in receipt of public funding, the cost is shifted on to the 
Legal Aid Agency. Higher proposed fees are likely to result in increased applications for fee 
remissions as those applicants with moderate incomes who could, for example, afford the 
current £60 fee for issuing a judicial review claim, may have to apply for a fee remission in 
respect of the new proposed fee. This will carry an increased administrative burden, thus 
reducing the savings made by increasing the fees.  
 
Give the current pace of change, it is difficult to predict the future cost base of the Courts 
and Tribunals and therefore to secure 100% cost recovery without charging individuals more 
than is necessary.  
 
The proposed increase in the issue fee for judicial review proceedings, from £60 to £135 is 
likely to affect applicants of limited means, including those represented pro bono and, as such, 



is particularly likely to affect access to justice.  

The permission stage is intended to filter out the most unmeritorious claims and requires 
consideration only of whether the claim is arguable on the basis of the arguments presented 
by the Claimant in a detailed statement of facts and grounds (in respect of which the Claimant 
is under a duty of full and frank disclosure), and a summary statement of grounds for 
opposing the application from the Defendant. The Court is not required to look in detail at 
the evidence or at the authorities cited. If permission is refused and the Claimant requests an 
oral hearing, this will ordinarily be limited to 30 minutes unless there are particular reasons in 
a given case to think it will take longer. Thus to charge the same fee, £680, for consideration 
of permission as for the full hearing does not appear to be justified.  
 
Judicial review is a review on limited grounds of the decision-making of a public body where 
there is no alternative effective remedy. It plays an important role in holding public bodies to 
account for their decision-making.  No account seems to have been taken of this principle in 
proposing to make this very significant increase to the issue fee.  
 
In its response to the Tribunal Procedures Committee's consultation on the transfer of fresh 
claim judicial reviews ***, ILPA set out its opposition in principle to the introduction of fees 
for fresh claim judicial reviews.  It pointed out that the majority of applicants in such cases are 
detained and/or destitute and in many cases will be facing imminent removal. Finding the funds 
to pay court fees or completing complicated applications for remission of the fees is likely to 
represent a significant additional hurdle to access to justice for such people, which can be 
quite literally a matter of life or death.  
 
In 2011 the Government recognised that it was not the time to introduce 100% cost 
recovery across the board in the Courts because of the "wide-ranging changes underway in 
civil justice and the wider justice system", including changes proposed to the legal aid system 
(paragraph 15 of the 2011 consultation paper) and the implementation of fees in the 
Immigration and Asylum Chamber of the First-tier Tribunal (paragraph 17 of the 2011 
consultation paper).  Changes to legal aid continue unabated, in particular with the 
introduction of the residence test proposed in Transforming Legal Aid: Next Steps. Added to 
this is the recent transfer of many more judicial reviews from the High Court into the Upper 
Tribunal. It is only three months since that transfer took effect and thus ILPA does not 
consider that it can be said that the cost base is settled.  
 
The 2011 consultation paper proposed increases to the fees in the High Court and Court of 
Appeal on the basis that "These two jurisdictions hear the most complex of civil court cases, 
and are particularly resource-intensive to run" (Executive Summary). ILPA does not consider 
that these justifications apply to the Upper Tribunal.  
 
The only justification advanced in the addendum to the 2011 consultation paper for applying 
these fees to fresh claim judicial reviews was the desire "that Claimants should not be worse 
or better off in respect of fees by the transfer". ILPA does not consider this to be an 
adequate justification. For all the reasons set out above, there is every reason for not 
increasing the fees in the Upper Tribunal at this stage and none of the justifications for 
increasing the fees in the High Court appear to apply to the Upper Tribunal. Individuals 
seeking to bring fresh claim judicial reviews do not have a choice of jurisdiction and will not 



therefore be evading the higher fees in the High Court by issuing their claims in the Upper 
Tribunal.  
 
The proposed increase in the fee for applications on notice within proceedings from £80 to 
£150 is not justified.  At the time of the 2011 consultation the proposal was to increase the 
fees to £105, a 20% increase.  We emphasise the cumulative effect of the fee increases being 
made at different stages of the procedure. 

Question 12: Do you agree with proposals to increase the fee for an application 
for grant of probate to full-cost levels? Please give reasons for your answer.  
 
Not answered: this is outside ILPA’s remit. 
 
Question 13: Do you agree with the proposed fee levels for cases taken to the 
Court of Appeal? Please give reasons for your answer.  

No. 

The transfer on 15 February 2010 of immigration appeals to the unified tribunals system has 
reduced the number of appeals to the Court of Appeal in immigration and asylum cases, 
which accounted for 26% of all appeals to the Court of Appeal in 2010 (according to the 
Equality Impact Assessment prepared for the 2011 consultation, see part five therein). This 
is for two main reasons: firstly, unlike its predecessor the Asylum and Immigration Tribunal, 
the new structure provides a two-tier Tribunal system prior to any possibility of appeal to 
the Court of Appeal. Thus in certain cases, particularly where the appellant has in effect 
been deprived of a fair hearing in the First-tier Tribunal, the Upper Tribunal may remit the 
appeal to the First-tier instead of remaking the decision for itself. Any subsequent appeal 
from the decision of the First-tier Tribunal on remittal will be to the Upper Tribunal, rather 
than to the Court of Appeal.  Secondly, appeals from the Upper Tribunal to the Court of 
Appeal are now subject to the "second appeals" test pursuant to section 13(6) of the 
Tribunals, Courts and Enforcement Act 2007. This restricts appeals to those which raise an 
important point of principle or practice, or in which there is a compelling reason for 
granting permission to appeal.  
 
ILPA does not agree that the current permission to appeal fee in the Court of Appeal 
should be increased from £235 to £465.  It is inherent in these appeals that the lower court 
or tribunal has arguably got the decision wrong. It is not justified to require the parties to 
meet the full costs of putting right the lower court's error. This is true generally of appeals 
and was accepted in the response to the consultation on the introduction of fees in the 
Immigration and Asylum Chamber of the First-tier and Upper Tribunals as one of the 
reasons weighing against introducing fees for the Upper Tribunal. ILPA considers that the 
same arguments mean that the100% cost recovery model should not be applied to the 
Court of Appeal.  
 



Appeals to the Court of Appeal usually raise points of law which will impact more widely 
than on the parties to the case. It is in the public interest for these appeals to be heard by 
the Court of Appeal. This is particularly the case where the second appeals test applies (as, 
for example, to appeals from the Upper Tribunal (Immigration and Asylum Chamber)), 
where the appellant is required to show either that the appeal raises an important point of 
principle or practice, or that there is some other (legally) compelling reason for it to be 
heard. This factor militates strongly against the application of the 100% cost recovery model 
in the Court of Appeal.  Outwith the second appeal test, permission to appeal is only 
granted where there is a real prospect of success or some other compelling reason to grant 
permission to appeal, normally where the case raises matters of wider public importance. 
The appeal will only succeed if it is shown that the decision of the lower court was wrong 
or unjust because of a serious procedural or other irregularity in the lower court. 
 
It is proposed that an extremely high fee of £1090 would be payable for a hearing or for a 
renewed application for leave to appeal (to be refunded if the application is successful). The 
suggestion appears to be that it costs as much to hear an oral permission application as a full 
day appeal. Permission applications are normally listed before a single Lord or Lady Justice 
(or sometimes two), usually with a very short listing of about 30 minutes. To suggest they 
take as much in terms of court resources as a full appeal is very odd, and is further 
undermined by the proposal that no further fee will be paid if permission is granted, so that 
effectively the full hearing is then free. The figures were set out in the 2011 consultation 
paper about the average length of hearings in the Court of Appeal (one and a half days) and 
the length of the longest hearing in 2010 (just over two days).  
 
The 2011 consultation paper stated that while 80% of litigants in person renewed their 
applications to an oral hearing, only 60% of legally represented applicants did so (paragraph 
90). This increase in fees will thus impact more severely on unrepresented litigants, who will 
in any event be more likely than those who are publicly funded to have to pay the fees; for 
the latter the fee can be claimed as a disbursement under the funding certificate. In justifying 
a proposal to exclude applications for extension of time from a higher application fee the 
2011 consultation paper said that given that a large proportion of litigants in person applied 
for extensions of time, “charging the full application fee would therefore be a 
disproportionate burden on potentially more vulnerable applicants”. If that is true for a fee 
to apply to extend time why is it not also true for the fee for renewing to an oral hearing?  
 
A further purported justification for this fee appeared in paragraph 93 of the 2011 
consultation paper: “it will encourage applicants to more carefully assess their chances of 
success at oral hearing after an initial refusal, discouraging spurious applications”. The aim of 
deterring unmeritorious applicants has not been adequately balanced against the likely 
impact on access to justice of such a disproportionately high fee. It also overlooks the 
court’s power under paragraph 52.3(4A) of the Civil Procedure Rules to order that 
applications for permission to appeal may not be renewed to an oral hearing where they are 
considered to be totally without merit.  
 
ILPA opposes the proposal that each ancillary application to an appeal should attract a 
separate fee of £465.  See our general observations above as to the cumulative effect on 
access to justice of the proposed increases in existing fees together with the new proposed 
fees, as well as the objections in principle to 100% cost recovery in the Court of Appeal.  
 



It is also unclear what kind of applications it is envisaged would attract this fee and therefore 
how it is purported to be justified. Applications which are made in the appellant’s notice? 
Extension of time applications? It is difficult to envisage a case in which an ancillary 
application made in an appellant’s notice would require so much in the way of judicial/court 
resource, in addition to the application for permission to appeal, as to justify a fee set at this 
level, doubling the fee for the application for permission to appeal. Presumably, one of the 
justifications for allowing such applications to be made in the application form is to 
encourage efficiency by encouraging all applications made by a party to be made at the same 
time; the proposed fee is disproportionately greater than the proposed fee for general 
applications and will presumably have the converse effect of discouraging appellants from 
making applications in the appellant’s notice.  

ILPA does not agree that a fee of £50 (without notice or by consent - up from £45 in the 
2011 consultation) or £150 (on notice- up from £105 in the 2011 consultation) should be 
charged in the Court of Appeal Civil Division for any request or application to which no 
other fee applies. In the 2011 consultation paper it was suggested that the lack of any fee for 
applications for an extension of time means that “there is no financial incentive for 
applicants to file in time”. Given the risk involved in filing an appeal late, it is hard to imagine 
what a financial incentive would add to the risk of the appeal simply be rejected for being 
out of time. Applications for extensions of time should be included in the appellant’s notice 
and no additional fee should be charged for them.  
 

Question 14: Do you agree with the government’s proposed changes to the fees 
charged in the Court of Protection? Please give reasons for your answer.  

Not answered: this is outside ILPA’s remit. 

Question 15: Do you have any further comments to make on the government’s cost 

recovery plans? 

 
They will impede access to justice.  The cuts to legal aid have left many persons with 
meritorious cases and no money to pay for representation at risk of injustice.  Application 
fees, whether court fees or fees at first instance, are a significant barrier to those 
endeavouring to assist them pro bono or to provide low cost representation. With the 
introduction of the residence test proposed in Transforming Legal Aid, cases, the merits of 
which are very strong, where the injustice done the individual is very great, will be excluded 
from legal aid.  There is no explanation of the way the changes would interact with 
proposals to make the permission stage of a judicial review at risk, in those cases where 
legal aid might subsequently be available.   Court fees are just part of the risks and are likely 
to make it even more difficult for those with meritorious cases to find representation. 
 
Companies are not normally eligible for public funding or for fee remissions. These 
proposals are therefore likely to affect access to justice for small and medium-sized 
enterprises.  
 

Part three: Enhanced fees (i.e. above cost recovery)  



Question 16: Do you agree that the fee for issuing a specified money claim 
should be 5% of the value of the claim? 

Not answered: this is outside ILPA’s remit.  

Question 17: Do you agree that there should be a maximum fee for issuing 
specified money claims, and that it should be £10,000?  

Not answered: this is outside ILPA’s remit. 

Question 18: Do you believe that unspecified claims should be subject the same 
fee regime as specified money claims? Or do you believe that they should have a 
lower maximum fee of £5,000? Please give reasons for your answer. 

ILPA does not consider that unspecified claims should be subject to the same fee as specified money 

claims.  Unspecified money claims would cover damages claims for unlawful detention, conditions of 

detention, assault etc. These claims are currently covered by legal aid, although it is proposed in 

Transforming Legal Aid to make funding them subject to residence test, something that will affect very 

many of those detained under immigration act powers. Immigration detention is without limit of 

time and as a result of an administrative decision. Persons are not brought before a court but must 

instigate any challenges to detention themselves. It will affect claims for damages for false 

imprisonment and cases of mistreatment by the police, escorts or others as well as actions against 

the Home Office for misfeasance in public office, etc. These thus include areas where persons are 

particularly vulnerable to the State acting in excess or abuse of its lawful powers and likely to be 

isolated and at risk.  They are areas where the rule of law is always under pressure. 

In the response to the Transforming Legal Aid consultation the Government conceded that cases that 

will not be subject to the residence test are those under the following paragraphs of Schedule 1, Part 

1 to the Legal Aid, Sentencing and Punishment of Offenders Act 2013: 

 

Paragraph 5:  Mental Capacity Act challenges 

Paragraph 20:  habeas corpus applications 

Paragraph 25:  challenges to immigration detention 

Paragraph 26  challenges to refusals to grant temporary admission 

Paragraph 27  challenges to conditions on release from detention 

Paragraph 19  judicial review of the lawfulness of immigration detention  

A striking omission from this list is paragraph 22: claims in tort or damages claims for breaches of 

the European Convention on Human Rights. This fails to respect Article 13 of that Convention; the 

right to an effective remedy, read with the right engaged the particular case (e.g. Article 5, Article 3). 

Another omission is paragraph 21 of Part 1 of Schedule 1 which deals with claims for damages 

resulting from abuse by a public authority of its position or powers. These omissions will cause 

particular alarm following coverage in the Guardian and The Observer newspapers of allegations of 

rape, abuse and ill-treatment at Yarls’ Wood removal centre5.  It was suggested in those cases that 

an attempt was made to remove the victims from the jurisdiction before they could bring a case. 

                                                           
5 Yarl's Wood affair is a symptom, not the disease, Nick Cohen, The Observer, 14 September 2013. 



Such allegations are not new.  We recall for example the comments of Mr Justice Munby in R (Karas 

and Miladinovic) v Secretary of State for the Home Department [2006] EWHC 747 (Admin): 

I am driven to conclude that the claimants’ detention was deliberately planned with a view to 

what in my judgment was a collateral and improper purpose - the spiriting away of the 

claimants from the jurisdiction before there was likely to be time for them to obtain and act 

upon legal advice or apply to the court. That purpose was improper. It was unlawful. And in my 

judgment it renders the detention itself unlawful. 

 

What the present case and others like it reveal, in my judgment, is at best an unacceptable 

disregard by the Home Office of the rule of law, at worst an unacceptable disdain by the Home 

Office for the rule law, which is as depressing as it ought to be concerning. 

A recent case revealed that the Home Office and its contractors had been operating an unlawful 

policy on the use of force on pregnant women and children in immigration detention6. Another 

recent case exposed “disturbing” evidence of systemic failures concerning the detention of survivors 

of torture7. 

We are very far from the consultation that preceded the Legal Aid, Sentencing and Punishment of 

Offenders Act8: 

4.53…We consider that cases where state agents are alleged to have abused their position of 
power, significantly breached human rights, or are alleged to have been responsible for negligent 
acts or omissions falling very far below the required standard of care have an importance 
beyond a simple money claim. We consider that these cases are an important means to hold 
public authorities to account and to ensure that state power is not misused. We consider that 
the class of individuals bringing these claims is not necessarily likely to be particularly vulnerable 
and some cases will be suitable for funding through C[onditonal] F[ee] A[arrangement]s. 
However, we believe that the determining factor is the role of such cases in ensuring that the 
power of public authorities is not misused… 

 
In recent weeks much publicity has been given to the horrific case of an 84-year old Canadian man 

who was restrained when being taken to hospital and remained in restraints until he died9.  Had he 

lived, he would have been subject to residence test (had he lived) and so there would have been no 

legal aid for a claim about his conditions. A lawyer would have to do his case pro bono or on a no 

win no fee basis10. In Conditional Fee Arrangement cases, clients are expected to meet 

disbursements and the fees would represent a further barrier to access to justice. 

Damages may be sought in cases where the main reason for bringing a claim is to hold a public body 

to account.  In the immigration field this has been seen for example in cases involving the ill-

treatment of the mentally ill in detention where the State was found to be in breach of Article 3 of 

the European Convention on Human Rights, the prohibition on torture, inhuman and degrading 

                                                           
6 Chen and Others v SSHD CO/1119/2013. 
7 R (EO, RA, CE, OE and RAN) v Secretary of State for the Home Department [2013] EWHC 1236 (Admin). 
8 Op. cit. 
9 Report on an unannounced inspection of Harmondsworth Immigration Removal Centre 5 – 16 August 2013 
by HM Chief Inspector of Prisons  
10 Report on an unannounced inspection of Harmondsworth Immigration Removal Centre 5 – 16 August 2013,  
HM Chief Inspector of Prisons.  For publicity see e.g. Dementia man dies in handcuffs, the Telegraph 16 January 
2014, BBC news Immigration Detainee died in handcuffs,  16 January 2014, Elderly Canadian with Alzheimer's died in 
handcuffs while detained in UK, Toronto Star, 16 January 2014. 



treatment or punishment11.  It is vital that access to the courts in such cases is not impeded.  Many 

of these cases have been excluded from the scope of legal aid.  

The fees would represent significant expenditure in an individual case (e.g. a claim worth £45,000, 

fee is currently £340, under the proposals it would be would be £2,250). 

 

Question 19: Is there a risk that applying a different maximum fee could have 
unintended consequences? Please provide details.  

If so this is outweighed by the matters addressed in our response to question 15. 

Question 20: Do you agree that it is reasonable to charge higher court fees for 
high value commercial proceedings than would apply to standard money claims?  
 
Yes. If  higher court fees are to be charged, then it makes to charge higher fees in cases 
where the resulting cost will not impede access to justice.  
 

Question 21: We would welcome views on the alternative proposals for charging 
higher fees for money claims in commercial proceedings. Do you think it would 
be preferable to charge higher fees for hearings in commercial proceedings? 
Please give reasons for your answer.  

Not answered: this is outside ILPA’s remit. 

Question 22: Could the introduction of a hearing fee have unintended 
consequences? What measures might we put in place to ensure that the parties 
provided accurate time estimates for hearings, rather than minimise the cost? 
Please provide further details.  

We are concerned that the fee will mean that those who are willing to negotiate and 
attempt to settle their cases will be penalised for this by having to pay a hearing fee from 
which they will derive no benefit. 

Question 23: If you prefer Option 2 (a higher maximum fee to issue 
proceedings), do you think the maximum fee should be £15,000 or £20,000? 
Please give reasons for your answer.  

Not answered: this is outside ILPA’s remit. 

Question 24: Do you agree that the proposals for commercial proceedings are 
unlikely to damage the UK’s position as the leading centre for commercial 
dispute resolution? Are there other factors we should take into account in 
assessing the competitiveness of the UK’s legal services?  

                                                           
11See e.g. R (S) v Secretary of State of State for the Home Department [2011] EWHC 2120. 

(Admin) (5 August 2011), R (BA) v Secretary of State of State for the Home Department [2011] EWHC 2748 

(Admin) (26 October 2011), R (HA) v Secretary of State of State for the Home Department [2012] EWHC 979 

(Admin) (17 April 2012). 



We do not comment on the first part of the question.  As to the second: 

The ease with which international law firms can bring staff to London in the event that a 
matter in which they are acting is justiciable before the UK courts or otherwise in the UK 
(for example arbitrations held in the UK). 

The ease with which parties to proceedings (principal and witnesses, including expert 
witnesses) can travel to the UK to take part in the proceedings. 

Historic links, for example because a country’s legal system is based on that of the UK or 
because the parties to a contract or to a dispute have studied or worked in the UK.  If 
fewer international students come to the UK and if companies take steps to avoid their 
workers having to gain entry to the UK, because of difficulties with UK immigration, this will 
affect the competitiveness of the UK’s legal services. 

Question 25: Do you agree that the same fee structure should be applied to all 
money claims in the Rolls Building and at District Registries? Please give reasons 
for your answer.  

Not answered: this is outside ILPA’s remit. 

Question 26: What other measures should we consider (for example, using the 
Civil Procedure Rules) to target fees more effectively to high-value commercial 
proceedings while minimising the risk that the appropriate fee could be avoided?  

Not answered: this is outside ILPA’s remit. 

Question 27: Should the fee regime for commercial proceedings also apply to 
proceedings in the Mercantile Court? Please give reasons for your answer.  

Not answered: this is outside ILPA’s remit. 

Question 28: Do you agree that the fee for a divorce petition should be set at £750? 

Please give reasons for your answer. 

No.  We see indigent clients, including in cases of domestic violence, who would be unable to pay 

this fee.  We welcome the Government’s decision no longer to charge a fee for non-molestation 

orders. That helps to protect those who are able to bring the violence and abuse they have suffered 

to the attention of the court.  Others will be unwilling to do so. The State should consider whether 

it has an interest in persons who are no longer living together as a couple remaining a married 

couple for all legal purposes.  If it does not, then it will wish to reduce this fee.  We suggest that it 

should not.  For the couple affected, to remain an entity for legal purposes when the relationship no 

longer subsists is often very distressing and also causes considerable practical complexity including 

where subsequent relationships, particularly involving children, are formed. 

Adrian Berry 

Chair 

ILPA 

21 January 2014 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  



 

  



 

 

 

 

 

 

 

 

  


