
 

 

ILPA proposed amendments for the Immigration Bill (Part 1)  
House of Lords Committee 3 March 2014 ff 

 
The Immigration Law Practitioners’ Association (ILPA) is a charity and a professional 
membership association the majority of whose members are barristers, solicitors and 
advocates practising in all aspects of immigration, asylum and nationality law. Academics, 
non-governmental organisations and individuals with an interest in the law are also 
members. Established over 25 years ago, ILPA exists to promote and improve advice and 
representation in immigration, asylum and nationality law through an extensive programme 
of training and disseminating information and by providing evidence-based research and 
opinion.  ILPA is represented on numerous government committees, including Home Office, 
and other consultative and advisory groups and has provided briefing on immigration Bills to 
parliamentarians of all parties and none since its inception. 
 
ILPA’s briefings to date on this bill can be read at http://www.ilpa.org.uk/pages/immigration-
bill-2013.html .  For House of Lords’ Committee ILPA is providing a separate paper on 
proposed amendments for each part of the Bill.  ILPA is happy to provide further briefing to 
amendments tabled.  All references are to HL Bill 84. 
 
 
PART 1 REMOVAL AND OTHER POWERS 
 
Removal Directions 
 
Clause 1 Removal of persons unlawfully in the United Kingdom. 
 
A. PROPOSED AMENDMENT  

 
Clause 1, page 1, line 10, after ‘it’, insert ‘and the Secretary of State has given the 
person written notice of the date and time of his removal’. 

 
Purpose 
To ensure that a person is given written notice of their removal. 
 
Briefing  
A variation of this amendment was laid at House of Commons Committee as amendment 
15, in names of Mr David Hanson, Helen Jones and Phil Wilson.  Withdrawn.    
 
The then immigration Minister’s reply was given in the 5th November 2013 am session at 
cols 133-134 (http://www.publications.parliament.uk/pa/cm201314/cmpublic/immigration/131105/am/131105s01.htm ). 
He explained that it is a requirement of the Immigration Act 1971 to give written notice of a 
decision to refuse leave and that the clause is designed to ensure that there is no need for a 
separate removal decision or notice. He said that the decision notice will inform a person of 
their destination for removal; advise them to seek early legal advice; place them under a 
duty to raise with the Home Office any asylum, human rights or European free movement 
reasons as to why they believe they are entitled to stay and  warn them that they will 
receive no further notification of removal if they do not leave voluntarily.  Mr Hanson said in 
reply (col 135): 
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Mr Hanson: …As I understand what the Minister has said, under clause 1, a notice will 
be given 72 hours in advance of removal and will contain information that will help an 
individual to plan their enforced removal. .. 

 
He withdrew the amendment.  We fear however that he did so under a misapprehension. 
There will be one notice, at least 72 hours before departure, but it could be many more 
than 72 hours before removal.  It could be years.  We continue to think it is necessary that 
person be given notice of a proposed removal and urge that the amendment be laid again. 
 
B, C, D. PROPOSED AMENDMENTS 

 
Clause 1, page 2, line 28, leave out ‘whether’ and insert ‘where’. 
 
Clause 1, page 2, line 28, leave out ‘to be’. 

 
Clause 1, page 2, line 29, leave out ‘and, if so’. 

 
Purpose 
To remove the suggestion that if regulations are made about the removal of family 
members, they can provide that a person being removed as a family member should not be 
given notice of their removal. The second and third amendments are consequential. 
 
Briefing 
Amendment proposed by the Joint Committee on Human Rights in its legislative scrutiny 
report on the Bill HL Paper 102, HC 935.  The Bill provides a power, not a duty, to make 
regulations about the removal of family members including “whether” they should be given 
notice of removal.  Technically, it would still be possible for regulations to make no 
provision as to notice were the amendment to be accepted and for this reason ILPA would 
prefer to see provisions as to family members set out on the face of the legislation, but 
accepting the amendment would signal a clear intention to give family members notice of 
removal. The immigration Minister has already committed to such notice “always” being 
given in his letter of 12 November 2013 to the Joint Committee on Human Rights, ref 
BIILLs (13-14) 088.  
 
 
E, F. AMENDMENTS ALREADY LAID 
 
ILPA supports the amendment at page 2 line 32 in the names of Baroness Smith of Basildon 
and Lord Rosser which would mean that regulations made under clause 1 as to the removal 
of family members were subject to the affirmative procedure and indeed would support 
amendments that would put provision for the removal of family members on the face of the 
Bill rather than leave them to regulations at all. 
 
ILPA has no objection to the amendment at [age 2 line 35 in the names of Baroness Smith of 
Basildon and Lord Rosser which would place existing oversight on a statutory footing. 
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Powers of immigration officers 
 
CLAUSE 2 AND Schedule 1 Enforcement Powers 
 
G. AMENDMENT ALREADY LAID 
 
In the name of Lord Roberts of Llandudno 
 
 Schedule 1, page 56, line 12, leave out paragraph 5.  
 
Purpose 
To maintain the status quo whereby immigration officers can use reasonable force only 
when exercising powers under the Immigration Act 1971 and the Immigration and Asylum 
Act 1999, rather than, as per this paragraph in the exercise of all powers under any of the 
Immigration Acts.  
 
Briefing 
ILPA supports this amendment. Whether the force the former UK Border Agency uses is 
reasonable has frequently been a matter of 
dispute. On 10th April 2013, Lord Taylor of Holbeach told the House of Lords that: 

The recommendation in the report by HM Inspectorate of Prisons on Cedars predeparture 
accommodation that force should never be used to effect the removal of pregnant women 
and children was rejected by the UK Border Agency1. 

 
Instead the Agency offered a consultation. It was only in the face of a legal challenge that it 
backed down. A failing organisation inadequately resourced and managed should not be 
given additional powers to use force. Moreover, many of the functions of immigration 
officers do not properly involve the use of any force at all. Parliament should require the 
case to extend the use of force to be argued for power by power. 
 
On 18 November 2013 the immigration Minister wrote to members of the Public Bill 
Committee about the current use in-country use of force and complaints about it.  The data 
does not cover removals, such as the Jimmy Mubenga case. 
 
The Minister’s letter identified that immigration officers had used force against persons in 
the course of enforcement visits 316 times in the financial year 2012-2013.  That approaches 
daily use of force.  It identifies that detention contractors used force 546 times during that 
period, escort contractors (in country) 414 times – i.e. more than daily.  The letter said that 
during the period the Home Office Professional Standards Unit (PSU) examined five serious 
complaints relating to the use of force by Immigration and Compliance Enforcement (ICE) 
Team officers. None were upheld.  Fifty-six of 73 serious complaints about detention and 
escorts powers were about the use of force.  Two of these were found to be substantiated 
in whole or in part. These are not reassuring figures.   
  

                                                           
1 HL Deb, 10 April 2013, c313W. 
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Bail 
 
Clause 3 Bail  
 
H. PROPOSED NEW CLAUSE (PRIORITY) 

New clause before clause 3 
Page 2, line 37, insert the following new clause 
Presumption of liberty 
An immigration officer or The First-tier Tribunal must release the detained person 
on bail unless the First tier  Tribunal is satisfied that there are substantial grounds for 
believing that if released on bail he would—  

(a) fail to comply with one or more of the conditions of bail or of any 
recognizance or bail bond;  
(b) commit an offence while on bail which is punishable with imprisonment. 

Purpose  
To put into a law a presumption of liberty for those in immigration detention. 
 
Briefing 
Again, this is a borrowing from the provisions of Part III of the Immigration and Asylum Act 
1999.  It is not confined to any proposed automatic bail hearings, it would apply to elective 
bail hearings.  It puts beyond doubt that it is for the State to justify deprivation of liberty, 
not for detention to be the norm and release something that must be argued for. 
 
The Bingham Centre for the Rule of Law’s recent publication, written by Michael Fordham 
QC , Immigration Detention and the Rule of Law: Safeguarding Principles2 has as its very first 
principle 

SP1. LIBERTY. Everyone, whatever their immigration status, has a basic freedom from 
detention. 

 
They cite, inter alia 

“The fundamental right … to liberty … of person [is] expressed in all international and regional 
human rights instruments, and [an] essential component … of legal systems built on the rule of 
law.” (UNHCR Detention Guidelines (2012), Guideline 2 §12) 
 
International Covenant on Civil and Political Rights (1966), Art 9(1): 
1. Everyone has the right to liberty and security of person. No one shall be subjected to arbitrary 
arrest or detention. No one shall be deprived of his liberty except on such grounds and in 
accordance with such procedure as are established by law. 
 
European Convention on Human Rights (1950), Art 5(1): “Everyone has the right to liberty … of 
person”. 
 
Charter of Fundamental Rights of the EU (2000), Art 6: “Everyone has the right to liberty … of 
person”. 

 
This puts into primary legislation a commitment already recognised in the Home Office 
Enforcement Guidance and Instructions at Chapter 553 

                                                           
2  Available at http://www.biicl.org/binghamcentre/activities/immigrationdetention/final_documents/ 
3 See 
http://www.ukba.homeoffice.gov.uk/sitecontent/documents/policyandlaw/enforcement/detentionandremovals/c
hapter55.pdf?view=Binary  
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 55.1.1. General 
The power to detain must be retained in the interests of maintaining effective immigration control. 
However, there is a presumption in favour of temporary admission or release and, wherever 
possible, alternatives to detention are used . 

 
The amendment has been drafted as an amendment to clause 3 in part to stop it dropping off the 
end of Committee stage and falling victim to the guillotine but it could be remodelled as a new 
clause. 
 
I. PROPOSED NEW CLAUSE (PRIORITY) 

New clause before clause 3 
Amendments to the Immigration Act 1971 (c.77) 

The Immigration Act 1971 is amended as follows: 
(a) In Schedule 2, leave out subparagraphs 30(2)(d)-(e) 

 
Purpose 
Remove paragraphs 30(2)(c) and (d) of Schedule 2 to the  Immigration Act 1971 which allow 
the Tribunal to refuse release on bail in circumstances where "30(2)(c)… the appellant is 
suffering from mental disorder and continued detention is needed in his interests or for the 
protection of others"  and 30(2)(d) the appellant is under the age of seventeen…arrangements 
ought to be made for his care in the event of his release and ….no satisfactory arrangements for 
that purpose have been made”.   
 
Briefing 
The risks of using immigration detention rather than act to make appropriate provision have 
been illustrated by the repeated cases in which the Home Office has been found to be in 
breach of Article 3 of the European Convention on Human rights (the prohibition on 
torture and ill-treatment) for its treatment of the mentally ill held under immigration act 
powers and the case in which only when a judicial review was brought did it desist from 
using force on children despite not having any policies in place governing its use. 
 
J. AMENDMENT ALREADY LAID (PRIORITY) 
 
ILPA supports the amendment at page 2 line 39 in the name of Lord Roberts of 
Llandudno which would place a maximum time limit of 28 days on detention. 
 
Briefing 
The amendment provides an opportunity to debate the increasing use of immigration 
detention in the UK and the length of time for which persons are held in immigration 
detention.  According to UK Border Agency statistics, as of 30 June 2012, 174 persons in 
detention on that date had been detained for over a year, down from a peak of 255 at 31 
December 2010.   The Minister could be asked to provide the latest statiStics. 
According to UK Border Agency statistics, of detainees leaving detention after more than a 
year in 2011, 62% were released and 38% removed or deported.  These proportions were 
exactly reversed, for detainees released after less than a year.  Detention Action’s 
September 2010 report “No Return No Release No Reason” monitored the cases of 167 
long-term detainees, of whom only a third (34%) were removed or deported.  Between 
2007 and 2010, overall numbers of enforced removals and notified voluntary returns 
declined by 6%.  Yet in the same period the number of persons detained at any one time 
increased by 38%.   
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The Bingham Centre for the Rule of Law’s recent publicationImmigration Detention and the 
Rule of Law: Safeguarding Principles4 has as principle 17   
 

SP17. MAXIMUM. The duration of detention must be within a prescribed applicable 
maximum duration, only invoked where justified. 

 
It quotes, inter alia 

UNHCR Detention Guidelines (2012), Guideline 6: “To guard against arbitrariness, maximum 
periods of detention should be set in national legislation. Without maximum periods, detention can 
become prolonged, and in some cases indefinite”. 
 
UNHCR/Office of the High Commissioner for Human Rights Summary Conclusions from Global 
Roundtable on Alternatives to Detention of Asylum-Seekers, Refugees, Migrants and Stateless 
Persons (2011), §2: “Maximum time limits on … administrative [immigration detention] in national 
legislation are an important step to avoiding prolonged or indefinite detention”. §11: “Lack of 
knowledge about the end date of detention is seen as one of the most stressful aspects of 
immigration detention, in particular for stateless persons and migrants who cannot be removed for 
legal or practical reasons”.  

 
Persons detained without limit of time suffer considerable distress. The Home Office paid 
out £3 million in 2008-09 and £12 million in 2009-10 in compensation and legal costs arising 
from unlawful detention and the costs of keeping persons in immigration detention are high. 
 
 
K. PROPOSED AMENDMENT  (PRIORITY) 
 
        Clause 3, page 2, line 40, leave out from line 40 to page 3 line 30. 
                                                                 
Purpose 
To maintain the current position that the First-tier Tribunal (Immigration & Asylum 
Chamber) retains its powers to grant bail where a detainee has been served with directions 
for removal from the UK to take effect within 14 days of the date of application.  Thus 
removes subclause 3(2) and, as consequential changes, subclauses 3(3) to 3(5) 
 
Briefing 
The independent Tribunal Procedure Committee is best placed to make decisions as to the 
appropriate rules for the First-tier Tribunal when dealing with applications. Nothing in the 
Bill prevents the Secretary of State from repeatedly setting removal directions, thus ousting 
the possibility of applying for bail. The Minister, Norman Baker MP, challenged on this point 
in Committee, was unable to explain why the power should vest in the Secretary of State 
and not in the Tribunal (col 163f 
http://www.publications.parliament.uk/pa/cm201314/cmpublic/immigration/131105/am/13110
5s01.htm ). Those who manage to find legal representation are likely to try to challenge the 
decision to withhold consent or the lawfulness of detention, substituting the judicial review 
in the High Court for a bail hearing. This does not appear to be an efficient way of 
proceeding.  
 
 

                                                           
4  Available at http://www.biicl.org/binghamcentre/activities/immigrationdetention/final_documents/ 
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L. AMENDMENT ALREADY LAID 
 
To page 3 line 6 in the names of the Baroness Smith of Basildon and Lord Rosser 
 
Purpose 
To require the Secretary of State to give consideration to whether an applicant is pregnant 
in deciding whether to grant bail and to a person within 14 days of removal. 
 
Briefing 
ILPA has no objection to the amendment but 

a) Considers that the mischief of the clause goes far beyond pregnant women 
b) Does not consider that pregnant women should be in immigration detention at all. 

 
See to the powerful report by Medical Justice  Expecting Change: the case for ending the 
detention5: The debate at Commons Committee stage focused on probing amendments laid 
by Helen Jones MP concerning pregnant detainees (cols 159-165) which are echoed in the 
amendment laid to page 3 line 6 in the name of the Baroness Smith of Basildon. 
http://www.publications.parliament.uk/pa/cm201314/cmpublic/immigration/131105/am/13110
5s01.htm and 
http://www.publications.parliament.uk/pa/cm201314/cmpublic/immigration/131105/pm/13110
5s01.htm.  
 
 
M. AMENDMENT ALREADY LAID (PRIORITY) 
 
ILPA supports the amendment at page 3 line 7 in the name of Lord Roberts lf 
Llandudno which makes provision for automatic bail hearings eight and thirty-six days after 
detention. 
 
Briefing 
These provisions are modelled on Part III of the Immigration and Asylum Act 1999, never 
brought into force and repealed in 2002. They are in simplified form but what appears 
suffices to debate the principle of automatic bail hearings.  Detention under Immigration Act 
powers is by administrative fiat, without limit of time and a detained person is not brought 
before a tribunal judge or a court unless s/he instigates this.  The lack of any time limit adds 
greatly to the stress of the detention.  It may render the detention arbitrary.  
The Bingham Centre for the Rule of Law’s recent publication, written by Michael Fordham QC , 
Immigration Detention and the Rule of Law: Safeguarding Principles6 has as principle 21 

SP21. AUTOMATIC COURT-CONTROL. Every detainee must promptly be brought before 
a court to impose conditions or order release. 

They cite, inter alia,  
“Any asylum-seeker or immigrant placed in custody must be brought promptly before a judicial or 
other authority.” (UN Working Group on Arbitrary Detention, Annual Report 1999 
E/CN.4/2000/4/Annex 2, 28 December 1999 (Deliberation No. 5), Principle 3) 
[UN Working Group on Arbitrary Detention] Annual Report 2003, E/CN.4/2004/3, 15 December 
2003, §86: “… any decision to place [illegal immigrants and asylum-seekers] in detention must be 

                                                           
5 http://www.medicaljustice.org.uk/about/mj-reports/2186-expecting-change-the-case-for-ending-the-
immigration-detention-of-pregnant-women-11-06-13.html (accessed 19 February 2014) 
6  Available at http://www.biicl.org/binghamcentre/activities/immigrationdetention/final_documents/ 
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reviewed by a court or a competent, independent and impartial body in order to ensure that it is 
necessary and in conformity with the norms of international law”. 
[UN Working Group on Arbitrary Detention]  Annual Report 1997, E/CN.4/1998/44, 19 December 
1997, §33(c): “Appeal and review procedures” should include “an automatic review by a judge after 
a specific period”. 
UNHCR Detention Guidelines (2012), Guideline 7 §47: “asylum-seekers are entitled to the following 
minimum procedural guarantees: … (iii) to be brought promptly before a judicial or other 
independent authority to have the detention decision reviewed. The review should ideally be 
automatic, and take place in the first instance within 24–48 hours of the initial decision to hold the 
asylum-seeker. The reviewing body must be independent of the initial detaining authority, and 
possess the power to order release or to vary any conditions of release”. 

 
N. PROPOSED AMENDMENT 
 
       Clause 3, page 3, line 31, leave out from line 31 to line 42. 
                                                                 
Purpose 
To maintain the status quo rather than introduce the new provision proposed in this 
subclause whereby tribunal procedure rules must make provision for the dismissal without a 
hearing of bail applications made within 28 days of a previous decision to dismiss a bail 
application unless the appellant can demonstrate a material change of circumstances.   
 
Briefing 
The independent Tribunal Procedure Committee is best placed to make rules for the 
Tribunal. It is not appropriate that one party to cases before the Tribunal do this. This 
provision risks simply substituting disputes about whether a change is material are thus 
substituted for bail hearings.  
 
An application for bail is different from a challenge to the lawfulness of detention, by an 
application for habeas corpus or for permission to bring a judicial review.  A detainee may 
be bailed if the Tribunal considers that detention is no longer proportionate, for example if 
the Home Office has failed to progress a case towards removal over several months.   
Persons in detention may opt for a bail application for reasons of ease of access and cost 
where it is available, rather than apply to the High Court.   If the possibility of applying for 
bail is removed it is likely that they will apply to the High Court. 
 
For the above reasons, the proposal is inefficient. 
 
It is also unjust. Immigration detention is by administrative fiat, without limit of time, and 
without any independent oversight unless the detainee him/herself makes an application to a 
tribunal.  The 28 day proposal is a hollow mockery of the provisions of the Immigration and 
Asylum Act 1999, repealed without ever having been brought into force, which would have 
given automatic bail hearings to all detainees after seven and thirty-eight days, while 
preserving their rights to make additional bail applications.  The proposals demonstrate the 
increasingly casual disregard for the liberty of persons under immigration control. 
The UK Border Agency was, not once but four times, been found to have breached Article 
3 of the European Convention on Human Rights, the prohibition on torture, inhuman and 
degrading treatment, for its treatment of mentally ill persons in detention7 and other cases 

                                                           
7 R (HA) (Nigeria) v SSHD [2012] EWHC 979; R (S) v SSHD [2011] EWHC 2120 (Admin); R (D) v SSHD [2012] 

EWHC 2501 (Admin); R (BA) v SSHD [2011] EWHC 2748 (Admin). 
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have settled or  are ongoing.   In 2012 there were 208 incidents of what statistics call “self-
harm” (which includes attempted suicide) requiring medical attention and 1804 detainees 
formally recognised as being at risk of such harm8 . Statistics are not collected on those who 
in this category who do not require medical attention.   This type of case, where detention 
is immediately injurious to the health, including mental health of the detainee illustrates why 
it is important to preserve prompt access to the Tribunal. 
 
The Bingham Centre for the Rule of Law’s recent publication, written by Michael Fordham 
QC , Immigration Detention and the Rule of Law: Safeguarding Principles9 has as safeguarding 
principles, cited above, have as principle 23 

SP23. JUDICIAL REVIEW. A detainee has the right to have the lawfulness of detention reviewed by a 
court empowered to order release. 

They cite, inter alia: 
UN Commission on Human Rights Resolution 2004/39: Arbitrary Detention, 19 April 2004, 
E/CN.4/RES/2004/39, §3: “Encourages the Governments concerned: (c) To respect and promote 
the right of anyone who is deprived of his/her liberty by arrest or detention to be entitled to bring 
proceedings before a court, in order that the court may decide without delay on the lawfulness of 
his/her detention and order his/her release if the detention is not lawful, in accordance with their 
international obligations”. 
Council of Europe, Twenty Guidelines on Forced Return (2005), 
Guideline 8(2): “In every case, the need to detain an individual shall be reviewed at reasonable 
intervals of time. In the case of prolonged detention periods, such reviews should be subject to the 
supervision of a judicial authority”.  

 
RELATED AMENDMENTS 

 
ILPA also supports amendments to Schedule 9 part II (Bail) 

• To omit paragraph 7 to ensure that the proposed new provisions on bail do not 
apply to proceedings before the Special Immigration Appeals Commission 

• To maintain the current position whereby the Special Immigration Appeals 
Commission can hear and grant an application for bail even if it has heard an 
application for bail with 28 days and no material change has been identified. 

Separate briefing will be provided. 
 
 
Clause 5 Identifying persons liable to detention 
 
O. NOTICE GIVEN 
 
ILPA supports Baroness Smith and Lord Rosser who have given notice that they oppose 
Clause 5, which would allow biometric information to be taken not only from persons 
detained, but anyone liable to be detained.  This provision would mean that biometric 
information could be taken from an extremely wide range of persons under immigration 
control. 
 

                                                           
8 Response to Freedom of Information of information requests, see http://www.ctbi.org.uk/96 .  See also the 
evidence of the Association of Visitors to Immigration Detainees to the Home Affairs Select Committee for its 
report on Asylum, Seventh report of session 2012-2013, HC 71, 8 October 2013  
http://www.publications.parliament.uk/pa/cm201314/cmselect/cmhaff/71/71vw32008_HC71_01_VIRT_HomeAf
fairs_ASY-73.htm . See also HL Deb, 27 June 2012, c71W. 
9  Available at http://www.biicl.org/binghamcentre/activities/immigrationdetention/final_documents/ 
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Clause 6 Provision of biometric information with citizenship applications 
 
P. PROPOSED AMENDMENT 
 Page 5, line 6, leave out lines 6 to 11  
 
Q. AMENDMENT ALREADY LAID 
 
In the names of Baroness Smith of Basildon and Lord Rosser 
 Page 5, line 10, after citizen insert “or after three years” 
 
Purpose 
The proposed amendment removes subsection (1ZD), the power to retain photographs of a 
person who naturalises or registers as a British citizen indefinitely. The amendment in the 
names of Lady Smith and Lord Rosser, places a maximum limit of three years on the time 
that this information can be retained. 
 
Briefing 
Clause 6, which ILPA opposes, requires biometric information to be provided with 
applications for citizenship and naturalisation, standing part of the Bill. Information is to be 
destroyed when the person is granted citizenship but otherwise can be retained. Even if 
citizenship is granted, photographs may be retained until a person gets a passport, and 
indefinitely if they never do so. 
 
Biometric information about British citizens is not held as a matter of routine.  As witnesses 
explained in oral evidence before the Public Bill Committee, not everyone has a passport.   
Not everyone who registers or naturalises as British has a passport.  Therefore this 
provision allows photographs to be retained for an indefinite period.   
 
Clause 8 Meaning of “biometric information” 
 
R. PROPOSAL THAT NOTICE BE GIVEN 
 
Purpose 
ILPA supports opposition to clause 8’s standing part of the Bill with its powers to take and 
retain information. 
 
Briefing 
The clause would extend the range of information about a person’s physical characteristic 
that could be taken and stored as long as it did not specify information about a person’s 
DNA.  This would not prohibit other information, including information not related to 
external physical characteristics to retained.  We agree with Liberty’s comments in its 
second reading briefing. 

We are concerned at the amount of information, including biometrics, being held in relation to 
foreign nationals at present. A vast amount of personal information is already provided by applicants 
for visas, including ten images of their fingerprints. Anyone over the age of six who requires a visa to 
enter and live in the UK is required to provide this information. We are concerned about this drive 
to retain ever more sensitive material and believe that the Government has not made the case for 
the decision to extend retention further. We further note that, under clause 8, new types of 
biometric information to be required in relation to immigration applications may be specified by the 
Secretary of State. It is not clear why the Government seeks this new order making power. There is 
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(and there will continue to be under the Bill) provision to collect and record information about 
external characteristics as part of a record of biometric information and it is difficult to identify 
relevant biometric information (not including DNA or anything that cannot be ascertained via and 
external search) which could be included in an order. Nonetheless, we are concerned at the inclusion 
of an order making power which could allow for intrusive additional provision in the absence of 
proper parliamentary scrutiny. If the Government wishes to extend the kind of information recorded, 
it should do so on the face this legislation and make its case to Parliament. 

 
Clause 10 Use and retention of biometric information 
 
S.T. PROPOSED AMENDMENTS 
  Page 6, line 38, leave out subsection lines 37-38 
 
   Page 6, line 40, leave out from “. or are suffering” to the end of page 7, line 3 
 
U. AMENDMENT ALREADY LAID 
 
 In the names of Lord Rosser and Baroness Smith of Basildon 

Page 7, leave out lines 1 to 3. 
Purpose 
The two proposed amendments confine the power to use information retained for use in 
connection with a function under the immigration acts or in relation to nationality for other 
purposes to use in association with the prevention, investigation or prosecution of an 
offence or to identify a person who has died.  ILPA also supports the amendment in the 
names of the Lord Rosser and the Lady Smith which removes subsection (e) and thus limits 
the uses of the power to those set out on the face of primary legislation.  
 
Briefing 
If the Secretary of State wishes information for one purpose to be available for use for 
other, this should be set out on the face of the Bill and scrutinised by parliament. There 
should be no open ended power to use information for any purpose. 
 
Subsection (e) provides a power to retain the information for any purpose. Subsection (b), 
powers to retain information in connection with national security is not necessary as this 
would be covered by retention for the prevention etc. of crime under subsection (a).  
Consent should be sought and medical ethics apply if using the information in connection 
with illness or injury in subsection (c).  Retaining information for the purposes of 
ascertaining whether a person has acted unlawfully is covered by the prevention of crime 
provisions in (a).   
 
RELATED AMENDMENTS 
ILPA also supports amendments to Schedule 9 on the time for which information can be 

retained and in particular to retain s 143 of the Immigration and Asylum Act 1999 which 
provides for the destruction of fingerprints of Commonwealth citizens as soon as 
reasonably practicable and provides that they shall be retained for no longer than ten years  
and to retain s 126 of the Nationality, Immigration and Asylum Act 2002 which provides, 
inter alia, that regulations must make provision for information to be destroyed at the end 
of 10 years beginning on the day on which it is obtained.. Separate briefing will be provided. 
 
For further information please get in touch with Alison Harvey, Legal Director, 
alison.harvey@ilpa.org.uk, 0207 251 8383 


