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ILPA Briefing for the Immigration Bill (Part 3)  
House of Lords Report 7 April 2014  

(see separate briefing for deprivation of citizenship) 
 

The Immigration Law Practitioners’ Association (ILPA) is a charity and a professional 
membership association the majority of whose members are barristers, solicitors and advocates 
practising in all aspects of immigration, asylum and nationality law. Academics, non-governmental 
organisations and individuals with an interest in the law are also members. Established over 25 
years ago, ILPA exists to promote and improve advice and representation in immigration, 
asylum and nationality law through an extensive programme of training and disseminating 
information and by providing evidence-based research and opinion.  ILPA is represented on 
numerous government committees, including Home Office, and other consultative and advisory 
groups and has provided briefing on immigration Bills to parliamentarians of all parties and none 
since its inception. 
 
ILPA’s briefings to date on this bill can be read at http://www.ilpa.org.uk/pages/immigration-bill-
2013.html .  ILPA is happy to comment on or assist with ideas for other amendments and will 
provide further briefing on the final selection of amendments tabled.  All references are to HL 
Bill 96.  We include briefings to all amendments printed at the time of writing.  Inclusion does 
not imply that ILPA supports the amendment; this should be clear from the briefing. 
 
For further information please get in touch with Alison Harvey, Legal Director, on 0207 
251 8383, alison.harvey@ilpa.org.uk  
 
 
Before Clause 64 
 
AMENDMENT 55A and 62A Baroness Butler-Sloss, Lord McColl of Dulwich, Lord 
Carlile of Beriew, Baroness Royall of Blaisdon  
 
Purpose 
Amendment 55A provides for guardians for all potential victims of child trafficking. The 
guardians will represent the best interests of the child.  
 
Amendment 62A provides that the provisions shall not extend to Scotland or Northern Ireland. 
 
Briefing 
ILPA has long been concerned that the UK is failing to meet its international obligations in 
respect of guardians for separated children, including children who have been trafficked. This is 
required to ensure that the UK meets its obligations to provide such guardians/representatives 
under the European Directive on Preventing and Combating Trafficking in Human Beings and 
Protecting Victims of Human Trafficking1 and under Article 10 of the Council of Europe 
Convention on Action Against Trafficking in Human Beings2, when a child who is separated has 

                                                           
1 Section 14(2) Directive 2011/36/EU of the European Parliament and of the Council of 5 April 2011 on preventing 
and combating trafficking in human beings and protecting its victims, and replacing Council Framework Decision 
2002/629/JHA. 
2 CETS No. 197, opened for signature 16 May 2005, into force 1 February 2008.  
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been trafficked, States are obliged to appoint a legal guardian who will act in the best interests of 
that child, take steps to ascertain his/her identity and nationality, and locate his or her family.  
 
The Government has recently trailed in the media the introduction of a “personal advocates” 
pilot for trafficked children3; however this should not be allowed to detract from the pressing 
need for statutory guardianship scheme4.   
 
‘Personal advocates’ without the requisite authority to make legal decisions on behalf of the 
child are not a solution to the problems legal representatives face because of the lack of an adult 
competent to give instructions in the case of a trafficked child. Where a separated child (i.e. a 
child without a guardian or parent in the UK) has an immigration case, as is very often the case, 
there frequently will be no one with the legal competence to make the difficult decisions 
involved in litigation on behalf of the child. Until the case reaches the higher courts, where is the 
possibility of the official solicitor getting involved, lawyers can only take instructions from the 
child client him/herself. This creates myriad problems, not least where the child’s instructions 
may be in conflict with his or her best interests.  
 
ILPA representatives Shauna Gillan, Legal officer, and Zofia Dusynska, Trustee, provided 
evidence to the Joint Committee on the Modern Slavery Bill about guardianship as follows5: 
 

Q1304 Lord McColl of Dulwich: ILPA supports a system of guardianship. To what extent does the 
recently launched personal advocate scheme meet the needs of children who have been trafficked? 
 
Shauna Gillan: The answer to that is that we would like to have more information about it so we could 
tell you. 
 
Lord McColl of Dulwich: So would we. 
 
Shauna Gillan: …All we know is that it does not reach the level of legal guardianship, which is what 
we so badly want to see as legal representatives. We are completely hampered in any case dealing with 
a child in terms of asking them to make a tactical legal decision or a financial decision. There is no one 
with parental responsibility to have the child’s best interests put first and foremost. … 
 
Q1305 Lord McColl of Dulwich: Why should guardianship be included within the Bill rather than 
remain a matter of policy? 
 
Zofia Duszynska: … In terms of the representation of children, it really is quite important that that is 
the case. Although many social services departments do a great job of minding the victims of trafficking 
that are in their care, for the most part they are not under a full care order but are just accommodated 
under the Children Act. As Shauna says, there is nobody with parental responsibility. As the child or young 
person gets older, they are moved from the children’s team to the 16-plus team to the leaving care 
team. There is no continuity of care or knowledge, and there is a huge turnover within social services 

                                                           
3 This was announced by the Government to media, as reported, e.g., in the Guardian, 26 January 2014: 
http://www.theguardian.com/society/2014/jan/26/child-trafficking-victims-personal-advocates-home-office-trial.  
4 See calls for guardianship in , e.g., Joint Committee on Human rights, Human Rights of unaccompanied migrant 
children and young people in the UK, First report of session 2013-2014 , HL Paper 9, HC 196. The  Children’s 
Society, Press Release, The Children's Society welcomes draft Modern Day Slavery Bill (13 December 2013), available at: 
http://www.childrenssociety.org.uk/news-views/press-release/childrens-society-welcomes-draft-modern-day-slavery-
bill; ECPAT, Press Release, Protection needs of child victims overlooked in draft Modern Slavery Bill (13 December 2013), 
available at: http://www.ecpat.org.uk/media/protection-needs-child-victims-overlooked-draft-modern-slavery-bill-0  
(accessed 12 February 2014). 
5 http://data.parliament.uk/writtenevidence/WrittenEvidence.svc/EvidenceHtml/7468  
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departments. A guardian with a national remit and legal standing would be much better placed to 
represent a child throughout the full legal process, without that same conflict of interest. 

 
Q1306 Lord McColl of Dulwich: Thank you. We have had people telling us that what is needed is 
to take the social worker service, improve it and make that work. What do you think about that idea? 
 
Shauna Gillan: There are numerous problems. Social workers are not trained to make legal or 
immigration decisions. .. 

 
Q1307 Chairman: It would take pressure off social services, wouldn’t it, because they know that this 
would be dealt with adequately and they could get on with something else? 
 
Shauna Gillan: And focus on their expertise, which is welfare of the child … 

 
Zofia Duszynska: A social worker cannot sign a form on behalf of a child unless the child has a full 
care order in place. For example, even getting legal aid for a child is problematic without somebody to 
take parental responsibility and sign the forms. At the moment, with these new restrictions on legal aid, if 
you wanted to take a judicial review on behalf of a child, although you would need a litigation friend 
before the High Court, and the Refugee Council children’s panel would perform that role, we are under 
pressure from the Legal Aid Agency to enter into conditional fee agreements with children. A child cannot 
be expected to enter into that kind of credit agreement, but they need somebody to advocate on their 
behalf and say that this is not going to be a viable alternative. 
 
Q1308 Chairman: What the Home Secretary has proposed is a step forward though, isn’t it? 
... 
 

Shauna Gillan: Bearing in mind that it is our legal obligation under article 6 of the directive to provide 
these guardians, I do not think a baby step is good enough. That was meant to come into force last April. 
 
Q1309 Baroness Butler-Sloss: We were told by the Director of Cafcass that a number of children 
who are trafficked go through the care system; those children are getting Cafcass guardians. What is 
your view about whether Cafcass, if they had the finances, would be appropriate to do all these children, 
or do you look for a specialised guardian for trafficked children? 

 
Zofia Duszynska: As an immigration lawyer, I have had limited contact with Cafcass, but the contact I 
had was in the context of the children of an adult victim of trafficking. The Cafcass worker who was 
involved in that case had insufficient time and resources to properly support the family. If sufficient 
resources were available, that is potentially the way forward, but my experience is not that many child 
victims of trafficking end up with full care orders. I have represented about 40 to 50 child victims of 
trafficking, and I have only had one who had a full care order. 

 
As to separated children subject to immigration control more generally, both the UN 
Committee on the Rights of the Child and UNHCR recommend that a guardian or adviser 
should be appointed as soon as a separated child is identified. The guardian or adviser should 
have the expertise necessary to ensure that the rights and best interests of the child are 
protected, and that the child’s legal, social, medical and psychological needs are appropriately 
met until a durable solution for the child has been identified and implemented.  
 
The UN Committee on the Rights of the Child and UNHCR recommend that the guardian or 
adviser should be maintained until the child has either reached the age of majority or has 
permanently left the UK. The guardian or adviser should be consulted and informed regarding all 
actions taken in relation to the child. The guardian or adviser should be expected to work in 
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close co-operation with the case owner, care workers, social workers, legal representative and 
immigration officials.  
 
ILPA wrote to the then Minister for Immigration and the Minister for Children and Families on 7 
December 2010 following correspondence with the UK Border Agency on the subject of 
guardianship. The Agency had written to us on 23 August 2010, in the context of a consultation, 
stating:  
 

Guardianship  
Some respondents argued that a guardian should be appointed for each unaccompanied child. As many 
of you know this is a proposal that the Agency has been asked to consider on several occasions in recent 
years. The UNHCR made a recommendation for such a system in the “Quality Initiative Project” it 
published in April 2009  
 
Our position remains that we are not clear what the roles and responsibilities of the proposed guardian 
are intended to be. There are already many professionals involved with this group of children – for 
example the social worker, independent reviewing officer, personal advisor and immigration legal 
representative. The Refugee Council Children’s Panel also provides an advice service funded by UKBA. It 
is not clear how a system of guardianship will fit within the current systems and not duplicate functions 
already carried out by others. 
 
We have, however, offered (in July 2009) to consider a detailed proposal. … We will of course consider 
any detailed proposal that is submitted. We will also carefully consider the results of the small project 
being conducted by the Scottish Refugee Council to provide an independent guardian in order to support 
unaccompanied children through the immigration, social, legal and welfare system and promote 
interagency working.  

 
We reiterate, yet again, that the Refugee Council’s Panel of Advisors of Unaccompanied 
Children do not have the powers or the resources to play this particular role and this is not the 
role they are set up and trained to play. Similarly with social services staff. They cannot, are 
under Children Act provisions, be appointed to act as guardians ad litem. As explained below, 
local authorities do not have formal parental responsibility where care and support is provided 
under sections 17 and 20 of Children Act 1989, without more. In addition, because of conflicts 
of interest arising from the financial and decision-making relationships social services have with 
the former UK Border Agency, where support is provided whilst the child remains in the UK, 
they do not have the necessary independence. It is of course the case that Local Authorities 
caring for children do not play the role of the child’s guardian in the family courts or any other 
proceedings.  
 
A child from overseas, alone in the UK, will most likely be accommodated by the local authority 
under section 20 of the Children Act 1989. But in ILPA’s experience such children are rarely 
taken into care by the local authority. Assuming that, as is usually the case, the child has no 
contact with his/her parents, if any, then there is no one whatsoever in the UK with parental 
responsibility for that child. We suggest that it would be unthinkable other than for migrant 
children that there be a separated child, let alone one at risk and facing complex legal 
proceedings, for whom no known person has parental responsibility. Why then is it considered 
acceptable for children under immigration control?  
 
Many children who have been trafficked make a claim for recognition as a refugee, or that 
return would breach their human rights. Obligations under the EU Directives pertaining to 
persons who have sought international protection are thus relevant.  
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The EU Reception Directive by which the UK is bound6 provides  
 

“Article 19  
Unaccompanied minors  
1. Member States shall as soon as possible take measures to ensure the necessary representation of 
unaccompanied minors by legal guardianship or, where necessary, representation by an organisation 
which is responsible for the care and well-being of minors, or by any other appropriate representation. 
Regular assessments shall be made by the appropriate authorities.”  

 
The EU Qualification Directive by which the UK is bound7 states that:  

 
“Article 17  
Guarantees for unaccompanied minors  
1. With respect to all procedures provided for in this Directive and without prejudice to the provisions of 
Articles 12 and 14, Member States shall:  

(a) as soon as possible take measures to ensure that a representative represents and/or assists 
the unaccompanied minor with respect to the examination of the application. This 
representative can also be the representative referred to in Article 19 of Directive 2003/9/EC of 
27 January 2003 laying down minimum standards for the reception of asylum seekers (1);  
(b) ensure that the representative is given the opportunity to inform the unaccompanied minor 
about the meaning and possible consequences of the personal interview and, where appropriate, 
how to prepare himself/herself for the personal interview. Member States shall allow the 
representative to be present at that interview and to ask questions or make comments, within 
the framework set by the person who conducts the interview. Member States may require the 
presence of  the unaccompanied minor at the personal interview, even if the representative is 
present.  

 
2. Member States may refrain from appointing a representative where the unaccompanied minor:  

(a) will in all likelihood reach the age of maturity before a decision at first instance is taken; or  
(b) can avail himself, free of charge, of a legal adviser or other counsellor, admitted as such 
under national law to fulfil the  tasks assigned above to the representative; or  
(c) is married or has been married.’  

` ….[the article continues]”  
 
Would a separated child’s being required to bring a case unaided in this manner be tolerated in 
any other jurisdiction? The proposal that underlies the amendment, that separated children 
should have the protection and assistance of a guardian, is long overdue. 
 
It is often suggested, wrongly, that legal representatives can play the role of guardians8.1 This is 
incorrect. A legal representative acts on his/her client’s instructions. A legal representative must 
always endeavour to act in his/her client’s best interests, but this does not override the duty to 
act on instructions. As long as best interests and instructions march hand in hand (and the 
lawyer can be confident that this is the case) all is well. But what happens when they do not? 
The problem is raised in all its acuity in the case of children who may have been trafficked.  
 
A real example may assist in illustrating the point. The client, a child of eight. The UK Border 
Agency case, that the child is trafficked by X. The child’s instructions, that X is uncle and carer. 

                                                           
6 2003/9/EC 
7 2004/83/EC 
8 Hansard, Lords Report, 17 March Col 38, per the Lord Adonis. 
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Who is to instruct the lawyers? The child, who is only eight years old and may be acting under 
duress? The uncle/trafficker?  
 
Legal representatives must be careful to ensure that the child understands the issues in the case 

and gives instructions freely. A child must be made aware of the circumstances in which a 

solicitor can breach the duty of confidentiality on child protection grounds. 

A legal representative is not free to act on their own appreciation of the child’s best interests 
(which may in any event be erroneous), irrespective of the particular instructions the child has 
given.  
 
It is currently the case that the Official Solicitor does not become involved until a case reaches 
the higher courts, presenting enormous challenges for legal representatives, and enormous risks 
for children, while the case is before the UK Border Agency and, if refused, the Tribunals. The 
taking of infinite pains by the legal representative will not necessarily solve this problem.  
 
Alastair Pitblado, the Official Solicitor to the Senior Courts, giving evidence alongside ILPA to 
the Joint Committee on Human Rights for its Access to Justice Enquiry into legal aid, told the  
Committee 

Alastair Pitblado: …I have acted in cases with young people where there is a dispute as to 
their age, although those are increasingly no longer judicial reviews in the court and are 
being dealt with by tribunal. I do not act as a litigation friend in the tribunal, because there is 
no process of appointing a litigation friend. 

 
…the solicitor is normally the person who thinks, “This client may not have capacity to 
conduct their own proceedings”, and traditionally that has meant “instruct a solicitor”. If a 
person lacks capacity to conduct their own proceedings with the assistance of a solicitor 
explaining thins to them in simple terms, they certainly lack the capacity to conduct the 
proceedings in person. However, if there is no legal aid, there is no solicitor; the court is 
faced with a litigant in person who may or may not have capacity. The rules of court prohibit 
the court continuing if the litigant in person lacks the capacity to conduct proceedings, but 
there is nobody finding out whether or not they do. That is an overall elephant in the room.  

 

There has been some confusion in debates so far as to the legal aid available to trafficked 
persons.  It goes like this (all eligibility is subject to means and applicable merits tests): 

• There are no special rules on trafficking for children, nor any general provisions granting 
legal aid to children 

• There is legal aid for a person who claims asylum, but not all trafficked persons do 

• There is no legal aid, at all, for a person who does not claim asylum prior to the 
“reasonable grounds” decision by the “competent authority” under the National Referral 
mechanism 

• Following a positive reasonable grounds decision and thence forth, unless the 
“conclusive” decision is negative a trafficked person is entitled to legal aid. 

• At the moment, a person who gets a negative “reasonable grounds” decision is eligible 
for legal aid to challenge that refusal by way of judicial review. 

• If the proposals to implement a residence test go ahead (a draft statutory instrument has 
been laid before parliament) then trafficked persons’ ability to get legal aid will not be 
affected by the residence test, but with the important exception that the exemption for 
trafficked persons does not stretch as far as legal aid for any judicial review. So, no legal 
aid prior to a positive reasonable grounds decision, but no legal aid to challenge a 
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negative reasonable grounds decision if a person is not lawfully resident at the time of 
making the application (very many trafficked persons are not) and has not been lawfully 
residence for a continuous period of 12 months in the past. 

 
This is a simplified version, omitting questions of evidence etc.   
 
 

CLAUSE 64 DEPRIVATION OF CITIZENSHIP and after Clause 64 
  
 

AMENDMENTS  56, 56ZA, 56ZB, 56ZC, 56ZD, 56A, 57A, – see separate briefing 
 
 

AMENDMENT 57E NEW CLAUSE Descent Through the female line Lord Avebury 

 

Purpose 

To eliminate discrimination on the grounds of gender of a grandparent and address the situation 

of persons born outside the territory of the UK who would have been British citizens today if 

they had had a paternal grandfather, instead of a paternal grandmother, born in the UK, or who 

would have been able to become British citizens by registration today if they had had a maternal 

grandfather born in the UK, instead of a maternal grandmother so born.  

Briefing 

In the Public Bill Committee, Dr Huppert MP raised two nationality law questions (col 176): that 

of illegitimacy, on which the Government is to bring forth an amendment and that children born 

outside UK territory to British mothers.  This amendment picks up that second theme.  

Prior to 1983[1], the transmission of British nationality to those born outside the UK and 

Colonies (prior to 1949 outside His Majesty’s dominions[2] but we shall use just the term UK 

and Colonies here for simplicity) was via the paternal line but not the maternal line. A British 

mother could not pass on her nationality to a child born outside the UK and Colonies (those 

born within the UK and Colonies were British by virtue of place of birth alone). 

Subsequently, provision to eliminate the continuing effect of such discrimination was made by 

providing a route to registration as a British citizen under s 4C of the British Nationality Act 

1981 for those born to British mothers outside the UK and Colonies before 1983.  Thus a child 

born outside the UK and Colonies to a woman who was herself born in the UK and Colonies 

can apply to register as British.  

In the pre-1983 law, transmission of nationality in the paternal line occurred automatically to the 

first generation born outside the UK and Colonies, and, in certain cases automatically and in 

certain cases conditionally, to the second generation and to further generations so born. Section 

4C reflects this and a child born outside the UK and Colonies to a woman also born outside can 

                                                           
[1] Citizenship of the UK and Colonies by descent under the British Nationality Act 1948, s 5. 
[2] British subject status by descent under the British Nationality and Status of Aliens Act 1914, s 1 (as amended).  
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register under section 4C.  But when we look at the second generation, whether the parent 

was a British man or a British woman, the British grandparent had to be a man. 

The people who still miss out today because of discrimination on the basis of the gender of their 

British grandparent are  

• Those born prior to 1983 outside the UK and Colonies, where their British father was 
born in a foreign country, their grandfather was born in a foreign country but their 
grandmother was born in the UK. 

• Those born prior to 1983 in a foreign country to a woman whose mother was British 
and born in the UK.  The grandmother did not transmit her nationality to her child born 
overseas and thus the grandchild too missed out.  Mother could seek registration under 
section 4C but she would not have been British at the time of the birth of the child and 
so the grandchild has missed out for ever.  

 

The UK has a reservation to the Convention on the Elimination of Discrimination against 

Women. Article 9(2) of that Convention provides “ 9(2) State parties shall grant women equal 

rights with men with respect to the nationality of their children.” The UK reservation provides, 

insofar as is material 

 Article 9 

The British Nationality Act 1981, which was brought into force with effect from January 1983, is 
based on principles which do not allow of any discrimination against women within the meaning 
of Article 1 as regards acquisition, change or retention of their nationality or as regards the 
nationality of their children. The United Kingdom's acceptance of Article 9 shall not, however, be 
taken to invalidate the continuation of certain temporary or transitional provisions which will 
continue in force beyond that date.” 

The British Nationality Act 1981 came into force on 1 January 1983.   That which is transitional 

is not always very temporary.  It would be a very fine thing if the Government were able to get 

the law into a position where it could lift this reservation. 

AMENDMENT 58 The Earl of Listowel, Lord Taylor of Holbeach, Lord Storey 
 
Already debated 
  
 
Clause 71 Orders and Regulations 
 
AMENDMENTS 59 and 60 Lord Taylor of Holbeach, Lord Storey 
 
Purpose 

• Amendments 60 and 61 make certain regulations as to marriage subject to the affirmative 
procedure as follows 

Amendment 59 

• Under section 49(1): regulations as to the conduct of an investigation 

• Under section 49(5) regulations that will allow it to be determined whether the parties have 
complied with the investigation 
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• Under section 50(3) Regulations about the information the Secretary of State must provide, 
e.g. about consequences of failure to comply with an investigation, and possible outcomes. 

• Under section 50(4) Regulations as to requirements relating to the conduct of the 
investigation which may be imposed on a party. 

Amendment 60 
An order specifying additional purposes as “immigration purposes”, being purposes for which a 
registrar may disclose any information or documents held to the Secretary of State  
 
Briefing 
 
Gives effect to recommendations of the committee on Delegated Powers: 

Clause 45 - Conduct of investigations  

11. Clause 45 is concerned with the conduct of investigations where a proposed marriage or civil 
partnership has been referred to the Secretary of State and a decision has been taken under 
clause 43 to investigate the proposed marriage or civil partnership. Clause 45 provides for the 
investigation to be conducted in accordance with regulations, and requires the question of 
whether the parties have complied with the investigation to be decided in accordance with 
regulations. The regulations are subject to the negative procedure. In its memorandum the 
Home Office states that the negative procedure is considered appropriate but without giving any 
explanation as to why that is so. The Home Office makes the point in its memorandum that the 
consequences for a party if they are found not to have complied with an investigation are 
significant in that it may prevent the marriage or civil partnership from taking place. In our 
view, this fact and the broad scope of the powers conferred by clause 45 make it 
appropriate for regulations under that clause to be subject to the affirmative 
procedure.  

12. Linked to the conduct of investigations under clause 45 is the power of the Secretary of State 
under clause 46(4) to specify in regulations requirements which may be imposed on a party to a 
proposed marriage or civil partnership in connection with the conduct of an investigation. The 
kinds of matters which may be imposed are described in clause 46(5). They include a 
requirement to make contact with a particular person in a particular way, a requirement to 
attend a particular place at a particular time, a requirement to attend for interview, or a 
requirement to provide a particular form of evidence. However, the matters set out in clause 
46(5) are not exhaustive, and clause 46(4) places no limitations on the face of the Bill as to the 
requirements which may be imposed. A failure to comply with a requirement may lead to a 
decision that the person concerned has failed to comply with an investigation and therefore the 
marriage or civil partnership may be prevented from taking place.  

13. Regulations under clause 46(4) are subject to the negative procedure. Again, the Home 
Office states in its memorandum that this level of parliamentary scrutiny is considered 
appropriate but without explaining why. We consider the affirmative procedure to be 
more appropriate since the Bill places no limits on the type of requirements that 
might be imposed under clause 46(4), and because of the potential impact of a 
failure to comply with a requirement which includes preventing the marriage or civil 
partnership from taking place.  

Clause 49 (6) and paragraph 2(3) (e) of Schedule 6 - Disclosure of information by 
registration officials  
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14. Paragraph 2 of Schedule 6 provides for the disclosure for immigration purposes of 
information to the Secretary of State by registration officials. The immigration purposes for 
which information may be disclosed are set out in paragraph 2(3) (a) to (d). Paragraph 2(3) (e) 
confers power on the Secretary of State by order to specify other purposes which are to qualify 
as immigration purposes. An order under paragraph 2(3) (e) of Schedule 6 is subject to the 
negative procedure.  

15. The powers conferred by paragraph 2(3)(e) of Schedule 6 are similar to those conferred by 
section 20 of the Immigration and Asylum Act 1999 which provides for the disclosure of 
information for immigration purposes to the Secretary of State by persons including chief officers 
of police and the National Crime Agency. In that case there is a similar power to extend the 
meaning of immigration purposes to include other purposes specified in an order, but there the 
order making power is subject to the affirmative procedure. In its memorandum the Home 
Office seeks to distinguish the two cases on the basis that the powers conferred by section 20 
are wider since they also include a power to specify other persons who may disclose information 
to the Secretary of State. We do not accept this argument. In our view, the correct analysis is 
that section 20 contains two separate order-making powers (one to specify persons, the other 
to specify additional immigration purposes), both of which are subject to the affirmative 
procedure. The effect of the order making power under paragraph 2(3)(e) of 
Schedule 6 is to extend the scope of the primary legislation. It is therefore a form of 
Henry VIII power and should in our view be subject to the affirmative procedure.  

16. Clause 48 enables an affirmative order to be made by the Secretary of State extending the 
referral and investigation scheme to proposed marriages and civil partnerships in Scotland and 
Northern Ireland. Where such an order is made it can also include provisions which mirror the 
disclosure provisions in Schedule 6. Clause 49(6) provides that where an order under clause 48 
allows disclosure of information for immigration purposes, a further order may be made 
specifying other immigration purposes for which information may be disclosed. Such an order is 
subject to the negative procedure. In our view, the same considerations apply here as apply to 
the powers conferred by paragraph 2(3)(e) of Schedule 6.Accordingly, we recommend that 
an order under clause 49(6) should also be subject to the affirmative procedure.  

 
Clause 72 Commencement 
 
AMENDMENT 62 Lord Roberts of Llandudno, Lords Ramsbotham 
 
Purpose 
Provides that Clause 1 (Removal of Persons unlawfully in the United Kingdom) and Part II 
(Appeals) cannot come into force until an order has been made dealing with legal aid for 
removal under Part I and appeals covered in Part 2.  The nature of the Order is not addressed 
in this amendment save that: 

• make provision for persons under 25 who entered the UK when they were under 18 
 
Briefing 
Under Part 1 of Schedule 1 to the Legal Aid Sentencing and Punishment of Offenders Act 2012, 
legal aid remains available for applications and appeals under the Refugee Convention and based 
on Articles 2 (right to life) and 3 (prohibition of torture, inhuman or degrading treatment or 
punishment) of the European Convention on Human Rights and related provisions. It is no 
longer available for other immigration cases, including human rights appeals, including appeals on 
the grounds of a breach of Article 8, private and family life. 
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Under the residence test proposed in the Ministry of Justice consultation Transforming Legal Aid, 
legal aid will not be available for judicial review, other than for persons seeking asylum, for 
persons who are not lawfully present in the UK and have clocked up 12 months lawful residence 
in the UK at some time in the past. An exception is proposed in the Ministry of Justice 
document Transforming Legal Aid: next steps for persons seeking asylum and limited exceptions 
for some, but not all, refugees, some but not all trafficked persons and some but not all 
survivors of domestic violence.  The exclusions have recently been confirmed in the 
Government’s response to the Joint Committee on Human Rights inquiry on this topic9. See our 
briefing to amendment 55A for clarity on which trafficked persons will obtain legal aid.  The 
Government has now published its statutory instrument on the residence test, which it intends 
to come into force on 4 August 2014. 
 
Under this Bill, all appeals must be brought as asylum or human rights appeals. A person who 
has a wrong decision and on but who does not have a right of appeal on protection or human 
rights grounds will have no option other than not to challenge the decision before any 
independent decision-maker and suffer the injustice of a wrong decision or to bring a judicial 
review. Those who have grappled with these clauses, will understand the complexity of the 
cases involved. The issues at stake are whether a person can join or remain with a spouse, 
partner or child. Legal aid should be available for such appeals. Section 9 of the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 provides a power to widen or narrow the 
range of cases for which legal aid is available. An Order under section 9(2)(a) could only add to 
the number of cases for which legal aid is available not reduce it. 
 
The residence test will bite on children’s cases as it does on those of adults. A child will not get 
legal aid to make a claim based on human rights and will be subject to the restrictions imposed 
on adults, for example where fresh claims are concerned or in trafficking cases. A fresh claim for 
asylum will be exempt from the residence test, but a person making a fresh claim will be 
excluded by virtue of the residence test from legal aid for any other matter.  
 
A trafficked person will receive no legal aid until there has been a decision by the “competent 
authority” that there are reasonable grounds for thinking that they have been trafficked.  If the 
“reasonable grounds” decision is negative, they will be subject to the residence test and, if they 
fail it, which most will, having no lawful leave to be in the UK, they will get no legal aid to bring a 
judicial review to challenge that. Similarly, survivors of domestic violence will get no legal aid for 
a judicial review if they fail the residence test, as the exemption for them from the test does not 
stretch that far. 
 
Heavy reliance was placed during the passage of the bill that became the Legal Aid, Sentencing 
and Punishment of Offenders Act 2012 on exceptional funding as the means by which access to 
justice would be preserved10. The government again relied upon reference to exceptional 
funding, and nothing else, when responding to the Joint Committee on Human Rights concerns 
about trafficked persons being excluded from legal aid at the pre “reasonable grounds” stages 
and at their being excluded from legal aid to challenge a negative reasonable grounds decision. 
Similarly when asked to respond to the oral and written evidence to the Committee from the 

                                                           
9 Cm 8821, February 2014, Ministry of Justice, available at 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/285666/8821-government-response-
to-jchr.pdf  
10 HL Report, 21 Nov 2011: Column 821. See also HL Report 5 Mar 2012: Column 1570. 
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Official Solicitor. The Official solicitor, giving evidence on a panel with ILPA, told the Joint 
Committee: 

If a person lacks capacity to conduct their own proceedings with the assistance of a solicitor 
explaining thins to them in simple terms, they certainly lack the capacity to conduct the 
proceedings in person. However, if there is no legal aid, there is no solicitor; the court is faced 
with a litigant in person who may or may not have capacity. The rules of court prohibit the court 
continuing if the litigant in person lacks the capacity to conduct proceedings, but there is nobody 
finding out whether or not they do. That is an overall elephant in the room.11 

 
Exceptional funding under section 10 of the Act has proven no answer at all. As of 1 July 2013, a 
mere six grants of exceptional funding had been made of which one was in immigration. None 
had been made to persons who were unrepresented. As of 6 September 2013, that figure was 
11 grants, with no details of how many were in immigration. Also of concern, only 270 
applications for exceptional funding had been made as of 1 July 2013. That would extrapolate to 
1080 in the course of a year, far below the original estimate of 70,000. By 6 September, the 
number of applications had increased only to 624, which extrapolates to some 1497. 
 
An application for exceptional funding involves completing three forms: the usual “means” and 
“merits” forums and the exceptional cases form which runs to 14 pages plus an 11-page 
Exceptional Cases Funding – Provider Information Pack. 
 
Whether excluded cases receive exceptional funding under section 10 of the Act is related to 
the question of Article 6’s having been held not to cover immigration proceedings. The Lord 
Chancellor’s Exceptional Funding guidance does contemplate exceptional funding where not to 
fund would be a breach of Articles 8 (and by extrapolation other articles) or 13 but says of 
immigration: 
 

59. Proceedings relating to the immigration status of immigrants and decisions relating to the 
entry, stay and deportation of immigrants do not involve the determination of civil rights and 
obligations [footnote: Maaouia v France (2001) 33 EHRR 42; Eskelinen v Finland (2007) 45 
EHRR 43 13.] 

 
What of children?  A child’s immigration case, based for example on having lived most of their 
life in the UK, will attract no legal aid even if it goes all the way to Supreme Court.  A child with 
no lawful leave will be excluded from legal aid by the residence test, even if they are only seven. 
Proposals to restore legal aid for children’s welfare cases under sections 17 and 20 of the 
Children Act made in the Government’s response to the Joint Committee on Human Rights fail 
to address this.  As with domestic violence and human trafficking carve outs from the residence 
test, they also do not include judicial view. 
 
Young adults who came to the UK having sought asylum and were granted leave as children will 
not all wish to advance a protection claim when they turn 18.  The situation in the country may 
have changed, or the length of their absence may have been a factor in reducing the risk to them 
given the circumstances in which their problems occurred.  But they may well wish to advance a 
case to be allowed to stay on the basis of Article 8, their private and/or family life.  They will 

                                                           
11 http://www.parliament.uk/documents/joint-committees/human-rights/Legal_Aid_Inquiry_Transcript_231013.pdf . 
See  7th Report - The implications for access to justice of the Government's proposals to reform legal aid HL Paper 
100/HC 766  Published 13 December 2013  
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have to address the tests set out in Clause 18, which in their incarnation as immigration rules 
have generated considerable litigation, so far to the Court of Appeal and soon to the Supreme 
Court and will no doubt in their new incarnation in the Bill generate considerably more.  Is a 
child to and before the Court of Appeal unassisted and argue points that have tested the House 
of Lords?  It can no longer be assumed that the infelicities of immigration will be tested and 
challenged in the courts and every unlawful provision exposed.  Immigration legislation 
continues to be made as though someone were going to come along and clean up the illegality 
afterwards, unfortunately, and particularly unfortunately for all those at the sharp end of the 
effects of immigration control, that is no longer the case.  
 
 
 


