
 
 
 

SUBMISSIONS TO: 
 

House of Lords Select Committee on the European Communities 
Sub-Committee F: Social Affairs, Education and Home Affairs 

 
Document No 11362/97: Uniform Format for Forms Affixing Visas 

Document No 11602/97: Cost Sharing for Film Masters 
Document No 11748/97: Filling in Uniform Format for Residence Permits 

 
 
Your Lordships have requested the comments of this Association on the above three 

documents proposed for adoption by the Council and currently under consideration by 

your Sub-Committee.  All three documents raise questions which deserve serious 

consideration by your Sub-Committee and we are pleased to have this opportunity to 

expand on some of them.   

 

These Submissions will be structured as follows: 

 

1.  Document No 11362/97: our concerns about the constitutionality of proposing this 

measure as a Joint Action within Title VI of the Treaty on European Union in the 

light of the competence of the European Community under Article 100C (3) EC 

over the uniform format of visas; practical problems; 

  

2.  Document Nos. 11602/97 and 11748/97: within their limited remit there are no 

concerns about their legal basis in the Treaty on European Union. However, it is to 

be hoped that they will be transformed into binding EC legislation as soon as 

possible after the entry into force of the Amsterdam Treaty, currently being ratified. 
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1. Document No 11362/97: Proposed Joint Action concerning a uniform 

format for forms affixing visas issued by Member States to persons 

holding no, or not recognised, travel documents 

 

a) Introduction  

 

This proposal is based on Article K.3(2)(b) of the Treaty on European Union which 

provides that the Council may adopt joint actions inter alia on immigration policy and 

policy regarding nationals of third countries.  The proposal purports to regulate the 

format for forms (i.e. pieces of paper) to which to attach visas to be issued to third 

country nationals (i.e. persons who are not nationals of a Member State) who require 

visas to travel to the territory of the Union which persons do not hold a recognised (or 

indeed any) travel document. 

 

Article 100C (3) EC provides that the Council shall adopt measures relating to a 

uniform format for visas.  This competence has been exercised once in Regulation 

1683/95 laying down a uniform format for visas. 

 

It is a principle of the law of the European Union that where the European Community 

(as opposed to the European Union) has exclusive competence over an area of 

activity, such as the format for visas in this case, neither the Member States nor the 

Community institutions may take action in respect of such a matter outside the 

Community framework.1  A measure, such as a Joint Action, adopted under the 

provisions of Title VI of the Treaty on European Union is a measure adopted outside 
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the Community framework.  Such a measure is not Community law binding and 

enforceable by individuals and others on the Member States.  It cannot give rise to an 

action justiciable before the European Court of Justice.2  Further, the adoption of 

measures under Article 100C (3) EC is by qualified majority while those under Article 

K TEU must be unanimous. 

 

Therefore, it is not permissible and contrary to the constitutional structure of the 

Union for a measure to be adopted under the provisions of Article K TEU if there is 

competence under the EC Treaty for the subject matter to be dealt with in the 

Community framework.  The first question, then is whether the format of the form to 

which a visa may be attached is so significantly different from the visa itself as to be 

outside the scope of Article 100C (3) EC. 

 

b) Community Competence: Article 100C(3) EC 

 

This article states  

 

“From January 1996, the Council shall, act by a qualified majority on the 
decisions referred to in paragraph 1. The Council shall, before that date, acting 
by a qualified majority on a proposal from the Commission and after 
consulting the European Parliament, adopt measures relating to a uniform 
format for visas.” 

 

This is an implementing provision for Article 7A EC which establishes the internal 

market.  In the preamble to Regulation 1683/95 on a uniform format for visas the 

Member States acting within the Council adopted the measure on the clear reasoning 

1  AERTA [1971] ECR 263 
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that it is necessary to completion of the internal market.  There was, apparently, no 

difficulty then seeing that the meaning of Article 100C (3) EC was to be respected - it 

covers all issues of a uniform visa, and that it is critical to the completion of the 

internal market.  The Regulation states: 

 

“Whereas the introduction of a uniform format for visas is an important step 
towards the harmonisation of visa policy, whereas Article 7A of the Treaty 
stipulates that the internal market shall comprise an area without internal 
frontiers in which the free movement of persons is ensured in accordance with 
the provisions of the Treaty; whereas this step is also regarded as forming a 
coherent whole with measures falling within Title VI of the Treaty on 
European Union;” 

 

The preamble of the Regulation and that of the Joint Action thereafter mirror one 

another.  The Joint Action, however, is missing this key element which is vital to the 

issue of legality. 

 

On the subject matter of the two measures, the Regulation and the proposed Joint 

Action, extremely similar wording and apparently identical intent is clear.  The 

Regulation begins with a requirement that visas be produced in the uniform format, 

technical specifications must be observed, which specifications are secret, each 

Member State designates one printer for the visas, a right to verify persona details in 

accordance with data protection legislation, a definition of visas and provision of a 

Commission and committee to deal with practical matters. 

 

The proposed Joint Action follows the same structure as regards the piece of paper to 

which the visa is to be attached and indeed refers specifically to the Regulation’s 

2  Article L TEU 

 4 

                                                                                                                                                                      



uniform visa in Article 4!  The introduction of an extra and uniform piece of paper to 

which the visa is attached cannot honestly be differentiated from the visa itself as the 

proposed Joint Action seeks to do.  The purpose of the piece of paper is exclusively to 

enable a uniform visa to be attached to it, the information is that relating exclusively 

to the holder of the visa, it is unacceptably artificial to suggest that this is a document 

separable in purpose or nature from the visa itself. 

 

Clearly the two measures are complimentary.  Indeed, as the Regulation is in no way 

limited to uniform visas to be attached to passports it is equally applicable to other 

types of travel documents.  Only on the form itself as specified in the Regulation is 

there a box for the passport number.  A small modification to the Regulation would 

cover entirely the question of unrecognised travel documents.   

 

It is extraordinary that the Member States should be seeking to undermine the 

competence of the Community by introducing a separate measure outside the 

Community framework to regulate an area which the Member States themselves had 

just regulated within the Community framework three years earlier. 

 

An example of the practical difficulties for the individual of the lack of judicial 

supervision over the exercise of rights and/or obligations under the proposed Joint 

Action can be found in Article 3 thereof.  Though that provision states that an 

individual shall have the right to verify the personal data entered on the form and ask 

for corrections to be made, this essential right will be impossible for the individual to 

enforce.  As set out above Article L of the TEU removes the instrument itself from 

judicial control and, despite the added words “Without prejudice to any more 
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extensive provisions applicable concerning data protection” it is quite clear from 

Article 3(2) first indent of the Data Protection Directive (95/46/EC) that matters 

falling within Title VI of the TEU (i.e. Articles K ff.) are also outside the scope of this 

Directive. 

 

c) Practical Problems 

 

Although the proposed Joint Action purports to deal with the problem of uniform 

formats for forms for affixing visas, the real difficulty is not as regards the visa but 

rather as regards the document to which it is being attached.  All the Joint Action does 

is introduce yet another piece of paper to which a visa is to be affixed without 

addressing the real problem which is to what can the piece of paper then be attached?  

Therefore no solution is apparent from the proposed Joint Action to the problem of 

unrecognised travel documents or people who have no travel documents at all, which 

is the real problem.   

 

For example, the UK issues a form of travel document to persons given exceptional 

leave to remain in the UK on the basis of the situation in their country of origin.  This 

permission to reside in the UK covers persons whose return to their country of origin 

would be contrary to Article 3 of the European Convention on Human Rights which 

prohibits absolutely the return of a person to a place where he or she would suffer 

torture, inhuman or degrading treatment.  Unfortunately, a number of Member States 

do not recognise this document issued by the UK and therefore persons in possession 

of it are unable to travel to other Member States, for instance to visit family members 
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resident there.   This is a real problem which needs to be addressed, but it is in no way 

addressed in this proposal. 

 

Something of an intellectual slight of hand also creeps into the proposal where there is 

a differentiation between holders of no travel document or no recognised travel 

document.  Either a document is a travel document in which case it is recognised by 

the State concerned as such or it is not in which case the person has no travel 

document at all in the eyes of the relevant state.  What is needed is agreement on what 

are travel documents recognised by the Member States and that list should be uniform.  

Of course, there will always need to be a power reserved to a Member State to admit 

to its territory persons without travel documents, for example on the outbreak of war a 

Member State’s own nationals may find themselves without travel documents or the 

possibility of obtaining them in the country on account of war.  Such happened to a 

number of British citizens during the Gulf war.  In such circumstances the person may 

be unable to substantiate his or her nationality but nonetheless the Member State will 

wish to facilitate his or her return home. 

 

This proposal for a Joint Action does not deal with the problem which is in need of 

urgent attention and instead obscures the issue by purporting to regulate the format of 

pieces of paper which need to be affixed to something - that something, unspecified, 

being the issue. 

 

d) Conclusions: Document 11362/97 

 

This proposal has two fatal faults: 
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1.  It constitutes contamination between Community law and Title VI TEU: there is a 

disregard for the fundamental constitutional structure of the Community and the 

Union and an attempt to claw into the inter-government forum of Title VI TEU a 

subject matter which can only be regulated through the EC Treaty.  In this regards 

the measure is dangerous. 

 

2.  It fails to address the real problem which needs addressing.  Agreeing a common 

format for pieces of paper to which common format visas may be attached is 

unproblematic from the practical perspective but the real problem is then to what to 

attach the piece of paper.  Here the proposed measure is silent.  In this regard it is 

otiose. 

 

2. Draft Council Decision on the sharing of the costs of preparing film 

masters for the uniform format for residence permits (Doc. No. 11602/97) 

and Draft Council decision on common standards relating to filling in the 

uniform format for residence permits (Doc. No. 11748/97) 

 

These proposals are concerned with some of the mechanics arising out of the 

implementation of Joint Action 97/11/JHA (OJ 1997 L 7/1) “concerning a uniform 

format for residence permits”.  Though neither of the two proposals expressly limit 

their application to the residence permits prescribed by 97/11/JHA this is to be 

implied from their preambles.  By its Article 6, 97/11/JHA limits its application (and 

by implication that of the two proposals) to: 

“… residence permits issued to third country nationals, with the exception of: 
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 members of the families of citizens of the Union exercising their right to 
free movement, 

 nationals of Member States of the European Free Trade Association party to 
the Agreement on the  European Economic Area and members of their 
families exercising their right to free movement.” 

 

It is only this limitation on their application which makes it possible for these 

proposals to be adopted under Title VI of the Treaty on European Union.  Any 

extension of their application to e.g. third country national family members of citizens 

of the European Union would encroach upon an area of exclusive competence of the 

European Community already regulated inter alia by Directive 68/360, which lays 

down a uniform format for residence permits issued thereunder. 

 

However, due to the significant shortcomings of Title VI of the Treaty of European 

Union, both in relation to judicial and parliamentary control, it is to be hoped that, 

once the Treaty of Amsterdam has entered into force, 97/11/JHA together with the 

present proposals will be transposed into binding EC law at the earliest possible 

opportunity.  Article 63(3)(a) (formerly Article 73k) of the Consolidated EC Treaty 

will provide the legislative basis for such transposition: 

 “The Council, acting in accordance with the procedure referred to in Article 
67, shall, within a period of five years after the entry into force of the Treaty of 
Amsterdam, adopt: 

  …   
  (3) measures on immigration policy within the following areas: 
  (a) conditions of entry and residence, and standards on procedures for the 

issue by Member States of long term visas and residence permits, including 
those for the purpose of family reunion, 

   … 
Measures adopted by the Council pursuant to points 3 and 4 shall not prevent 
any Member State from maintaining or introducing in the areas concerned 
national provisions which are compatible with this Treaty and with 
international agreements. 
Measures to be adopted pursuant to points 2(b), 3(a) and 4 shall not be subject 
to the five year period referred to above.” 
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The European Communities (Amendment) Bill, incorporating the Treaty of 

Amsterdam, is currently before the House of Lords. 

 

06 April 1998 

EHG & TE 
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