
  

 

 

Rt. Hon. Michael Gove MP 
Lord Chancellor and Secretary of State for Justice 
By email: amy.hawkes@justice.gsi.gov.uk 

         7 August 2015 

Dear Minister 

I write to protest the poor quality of the Ministry of Justice’s report  Research into the effects of 
the Legal Aid, Sentencing and Punishment of Offenders Act (2012) on onward immigration appeals by 
Anita Krishnamurthy and Karen Moreton, part of the Ministry of Justice Analytical series, 
published on 3 August 2015. 
 
ILPA had already protested during the research at the very small number and narrow range of 

persons selected for interview, expressing particular concern at the lack of representation of 

those outside London and at the quality of the interview with the ILPA Legal Director, where 

the interviewer appeared rushed and disinterested.  The final report suggests that those 

concerns were well-founded. 

The dominant trophe in the report is apophasis: while claiming not to draw conclusions as to 
the effect of the Legal Aid Sentencing and Punishment of Offenders Act 2012 from a cohort of 
cases, the majority of which are not proceeding under the funding regime established by that 
Act, the document repeatedly does so.  A striking example can be observed at paragraph 6.1 on 
page 23 of the Report but examples can be found throughout the text, for example in the 
penultimate paragraph on page 17 or at 6.1 and in the comments on the tables at 6.2, 6.3 and 
6.5. 

One aspect of this approach is that the expression “post-LASPO” is used interchangeably in the 
document to refer on the one hand to cases heard, lodged or determined (as the case may be) 
after 1 April 2013 and, on the other, to cases funded under the regime set up by the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012.  Similarly for “pre-LASPO”.   Examples can 
be found in the first and fourth bullet points under Key Findings on page 2 of the reports.  The 
statement in the fifth bullet “There is little evidence that LASPO has adversely affected cases 
entering or progressing through to the onward immigration appeals process” could equally well 
be written “There is little evidence that LASPO has not…”.  The word “not” could similarly be 
inserted into the final paragraph at 6.5 with the same effect. 

The approach taken is all the more disappointing given that the Legal Aid Agency collects codes 
which, based on the detailed information that lawyers provide, should allow the cohorts to be 
distinguished and permit the disaggregation of data into cases funded under the Act and cases 
whose funding pre dates the Act.  It was possible to have set out the number of cases funded 
the old and new regimes in the sample studied. 

Were there not confidence in the Legal Aid Agency’s data, the need to be scrupulous about the 
presentation of the data would remain.  The approach taken is misleading and gives rise to 
ambiguity throughout.  The accurate formulation: “At the one- year on point,  X % of cases 
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(with number) entering or progressing to the onward immigration appeals point are not cases 
under the provisions of LASPO” is nowhere to be found in the text.   

The statement at paragraph 4.2 that “The majority of cases observed within the First-tier 

Tribunal data in 2013-2014 are likely to be post-LASPO cases” is claimed to be based on the 

mean length of time between receipt of an appeal and a decision but thus wholly ignores the 

transitional provision in the Legal Aid, Sentencing and Punishment of Offenders Act 2012 

(Consequential, Transitional and Saving Provisions) Regulations SI 2013/534 as amended by The 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 (Consequential, Transitional and 

Saving Provisions) (Amendment) Regulations 2013 (SI 2013/621).  

The transitional arrangements are particularly significant in immigration and asylum because on 

average the cases continue for a long time and they often involve multiple levels of funded 

services.  Cases  started on or before 31 March 2013 continue to be funded under the old laws 

until the file is closed for funding purposes or until the individual no longer meets the criteria 

for funding. When the file is closed will depend on the type of funding. An applicant granted 

funding to make an initial application for leave in the UK continues to be funded until work 

funded as “controlled work” has concluded. A person whose case is before the higher courts, 

funded as “licensed” work, continues to be funded until that stage of the case has concluded.  If 

a case is, for example, remitted from the Court of Appeal to the Upper Tribunal, funding ceases 

at the point of remittal. If a controlled work case transfers to a new provider after 1 April 2013 

funding is subject to the post Legal Aid, Sentencing and Punishment of Offenders Act 2012 

regime. The transfer may cause a person to lose funding.  Identifying the cohort subject to the 

new regime is thus a complex matter. 

The statement at the end of 2.2 that  

Figures on the latter stages of onward immigration appeals, heard at the Court of Appeal or 

Judicial Review, have not been included in the report as such cases are unlikely to have entered 

the system post-LASPO  

again ignores the transitional provisions which mean that some of these cases will be funded 

under the provisions of the Act, see, for example, the Edgehill case in the Gudanaviciene & Ors, R 

(on the application of) v The Director of Legal Aid Casework & Or  litigation ([2014] WLR(D) 266  

and [2014] EWCA Civ 1622). 

No attempt has been made when describing represented and unrepresented applicants in the 
tribunal to identify how many of those applicants had representation funded by legal aid and 
how many were privately paying. 

These are not the only flaws in the report.  Others include: 

Footnote 5: it is misleading to put future changes in a footnote. While the changes effected by 
the Immigration Act 2014 had not taken place during the period under study, the conclusions of 
the report look to the future, where the change to the immigration appeals regime is intended 
to have very significant effects.  A number of appeals have disappeared or will disappear, many 
of which are unlikely to be funded by legal aid, whereas new rights of appeal may mean many 
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more human rights cases, eligible for legal aid, go to the First-tier Tribunal.  Modelling was 
discussed at the Tribunal Presidents’ Stakeholder Group on 18 February 2015 with 
representatives of the Home Office and the Ministry of Justice present. 

Footnote 6 is confusing but its overall effect is to bury in a complex footnote concerns about 

whether conclusions can be drawn from the data.   

ILPA urged the researchers to obtain from the Legal Aid Agency accurate data about the 

numbers of matter starts, citing the inaccuracies repeatedly debated at the Legal Aid Agency’s 

Civil Contracts Consultative Group.  There is no indication in the report that this was done. 

It is stated on page 5 that “The views expressed during the interviews cannot be generalised to 
the wider population.”  ILPA’s Legal Director was interviewed to give views of immigration 
practitioners, not personal views, and this was true of others interviewed.  We urged the 
researchers to interview a wider range of representative bodies to make sure that they had 
robust evidence.  Were it the case that the research did no more than canvass the views of 27 
unrepresentative individuals on the changes, then a robust defence of this methodology would 
be required and reliance placed on the interviews in the latter parts of the report would stand 
to be justified. 

In the text accompanying Figure 5.3 it is stated that 

The number of PTA applications granted at the UTIAC since 2010 has remained stable. The 

number of PTAs refused however were slightly less stable and reflect the trend seen in UTIAC 

permission applications overall with an increase in refusals since 2012-13. This increase was 

particularly marked for the Home Office and is most likely explained by a change in internal 

Home Office policy which has resulted in higher numbers of permission applications being 

made.   

It is misleading to look at numbers when overall volumes have changed.  A stable number 
against a changing volume is an unstable state; whereas a stable percentage against a changing 
volume is a stable state. 

In the discussion of self-funding clients at 7.2 it is surprising, given the comments made by a 

number of those interviewed, that no reference is made to those self-funding through 

exploitative unlawful and dangerous work. 

At 7.3 it is stated “A few legal profession and advice organisation stakeholders also commented 

on the perceived lack of incentive to take on appeals past the First tier Tribunal.” Only “a few” 

such persons were interviewed, therefore how is this comment to be understood? 

You will be aware that Alison Harvey, ILPA’s Legal Director, was given an opportunity to 

comment on factual and contextual inaccuracies in the report prior to publication.  I have not 

seen any earlier draft, or her comments on it although I have seen her comments on the 

published report. I therefore confine myself here to inviting you to inspect a copy of her 

comments when determining whether the error highlighted above were the result of oversight 

or not. 
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Yours faithfully 

Adrian Berry 

Chair 

ILPA 

 


