
 

 

House of Commons Backbench Business Debate on Immigration 
Detention 10 September 2015  

 
The Immigration Law Practitioners’ Association (ILPA) is a registered charity and a professional 
membership association the majority of whose members are barristers, solicitors and advocates 
practising in all aspects of immigration, asylum and nationality law. ILPA exists to promote and 
improve advice and representation in immigration, asylum and nationality law through an 
extensive programme of training and disseminating information and by providing evidence-based 
research and opinion.  ILPA is represented on numerous government, and other, consultative 
and advisory groups. ILPA’s most recent lengthy submission on immigration detention is its 
submission to the Review of the welfare in detention of vulnerable persons, being conducted by 
Stephen Shaw CBE, the former Prisons and Probations Ombuds.  This can be found at 
http://www.ilpa.org.uk/resources.php/31052/review-of-the-welfare-in-detention-of-vulnerable-
persons-ilpa-submission-2-june-2015 ILPA’s submission to the All Party parliamentary groups on 
Refugees and on  Migration’s enquiry into immigration detention can be found at 
http://www.ilpa.org.uk/resource/30224/ilpa-submission-to-all-party-parliamentary-group-on-
detention-enquiry-into-immigration-detention-in-  
 
 
OVERVIEW 
 
Immigration detention is without limit of time, by administrative fiat, and the detainee will never 
be brought before a court or tribunal if she or he does not instigate this 
 
The UK has been found to have breached detainees’ rights under Article 3 of the European 
Convention on Human Rights, the prohibition on torture, inhuman and degrading treatment and 
punishment, in no less than six cases involving mentally ill individuals held in immigration 
detention in the last four years.1   ILPA is aware of other cases that are pending or have settled. 
The Home Office continues to pay very substantial damages to persons unlawfully detained or 
who have been harmed in detention.  
 
Persons seeking asylum have for many years been deprived of their liberty for administrative 
convenience in the detained fast-track.  The Court of Appeal in The Lord Chancellor v Detention 
Action (Secretary of State for the Home Department an interested party) [2015] EWCA Civ 840, held 
that “…the time limits are so tight as to make it impossible for there to be a fair hearing of 
appeals in a significant number of cases…The system is therefore structurally unfair and unjust”.2  
The decision is being appealed to the Supreme Court.  
 
The UK’s failings are known and extremely well-documented, having repeatedly been brought to 
the UK Government’s attention by inspectorates appointed for the purpose and through legal 

                                                           
1 R (S) v SSHD [2011] EWHC 2120 (Admin), http://www.bailii.org/ew/cases/EWHC/Admin/2011/2120.html; R (BA) 

v SSHD [2011] EWHC 2748 (Admin) http://www.bailii.org/ew/cases/EWHC/Admin/2011/2748.html; R (HA) v 

SSHD [2012] EWHC 979 (Admin) http://www.bailii.org/ew/cases/EWHC/Admin/2012/979.html; R (D) v SSHD 

[2012] EWHC 2501 (Admin) http://www.bailii.org/ew/cases/EWHC/Admin/2012/2501.html; R (S) v SSHD [2014] 

EWHC 5, http://www.bailii.org/ew/cases/EWHC/Admin/2014/50.html; R (MD) v SSHD [2014] EWHC 2249 

(Admin) (8 July 2014), http://www.bailii.org/ew/cases/EWHC/Admin/2014/2249.html 
2 Paragraph 45 of the judgment. 
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challenges as set out in the chronology in the Appendix. Yet the UK detention system 
continues to fail by its own standards and by the standards of international law.   The UK system 
has been so successful at containing, resisting and defeating improvement. 
 
The UK detains more people,3 for longer,4  than other EU countries. Administrative detention 
has created the conditions in which ill treatment and illegality thrive.  ILPA considers that 
detention under immigration act powers should cease. Until that time, we identify the following 
as the matters most urgently to be addressed. 
 
 
THE NEED FOR JUDICIAL OVERSIGHT OF DETENTION 
 
It is unacceptable that persons are deprived of their liberty without being brought promptly 
before an independent court or tribunal to judge whether this has been done lawfully and 
hearing the arguments for release.  The catalogue of unlawful decisions to detain and ill-
treatment in detention (see Annex) underscore the urgent need for judicial oversight. 
 
The UN High Commission on Human Rights Resolution 2004/39: Arbitrary Detention of 19 April 
2004, E/CN.4/RES/2004/39 provides: 

“3. Encourages the Governments concerned: (c) To respect and promote the right of anyone 
who is deprived of his/her liberty by arrest or detention to be entitled to bring proceedings 
before a court, in order that the court may decide without delay on the lawfulness of his/her 
detention and order his/her release if the detention is not lawful, in accordance with their 
international obligations”. 

 
In 1999 the then Government introduced provision for routine bail hearings as part III of the 
Immigration and Asylum Act 1999. In 2002, by the Nationality Immigration and Asylum Act 2002 
those provisions were repealed without ever having been brought into force. This despite 
nothing having changed since 1999 regarding the gravity of the shortcomings of the system of 
immigration detention nor the urgency of addressing them to warrant this.   
 
 
THE NEED FOR A TIME LIMIT ON DETENTION  
 
In the first quarter of 2015 (January – March), there were 3483 people held in immigration 
removals centres of whom  2224 had been held for over 28 days.  Of these, 488 had been 
detained for more than six months including 153 who had been held in immigration detention 
for over a year.  Of the 153 individuals held in immigration removals centres for more than a 
year, 25 individuals had been detained for over two years, including one individual held for more 
than four years5. 

                                                           
3
 See the 2014 University of Oxford, Migration Observatory Briefing on Immigration detention 

http://www.migrationobservatory.ox.ac.uk/sites/files/migobs/Immigration%20Detention%20Briefing.pdf  
4 See the joint Her Majesty’s Inspectorate of Prisons/Chief Inspector of Borders and Immigration report, The 
effectiveness and impact of immigration detention casework, December 2012 at 2.7.  In France there is a limit of one 
and a half months on immigration detention, which is subject to automatic oversight by the courts. The 
Netherlands too has a maximum time limit of one and a half months and Spain a limit of two months. Most EU 

countries have signed up to the Returns Directive which places a maximum time limit of six months on immigration 

detention, extended to 18 months in exceptional circumstances. 
5 Home Office, Immigration Statistics Quarterly Release, January to March 2015: Data Tables, table dt_11_q, at: 
https://www.gov.uk/government/statistics/immigration-statistics-january-to-march-2015-data-tables  
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The Home Office also records on a yearly basis the length of time spent in detention by 
individuals leaving detention in any one year.  In 2014, 29,655 people left immigration removal 
centres, either through removal, grant of temporary release or bail, a grant of leave to 
enter/remain or as a result of other reasons.  5155 individuals had been held over 28 days, of 
whom 696 had been held for more than six months, including 161 who had been held in 
immigration detention for more than a year.  Of the 161 individuals held in detention for more 
than a year, 27 had been detained for over two years including one individual held for more than 
four years6. 
 
In the context of a stated intention to reduce to an absolute minimum7 the detention of children 
in families, the “shortest possible time “is envisaged as seven to 28 days.8  
 
Her Majesty’s Chief Inspector of Prisons report of the unannounced inspection of Haslar 
Immigration Removal Centre in 2014 records: 
 

As at many of our recent inspections, increasing numbers of detainees did not have a lawyer to 
assist them with their immigration cases or to apply for bail. Some detainees were held for 
unreasonably long periods. One man, who we first met at our previous inspection in 2011, was 
released into the UK during this inspection after three-and-half years in detention9.  

 
The UN Committee against Torture recommended in its concluding observations on the UK’s 
fifth periodic report that the UK “(i)ntroduce a limit for immigration detention and take all 
necessary steps to prevent cases of de facto indefinite detention.”10  
 
 
THE DETAINED FAST-TRACK, CURRENTLY SUSPENDED, SHOULD BE 
ABOLISHED 
 
In The Lord Chancellor v Detention Action (Secretary of State for the Home Department an interested 
party) [2015] EWCA Civ 840, the Court of Appeal held “…the  time limits are so tight as to 
make it impossible for there to be a fair hearing of appeals in a significant number of cases…The 
system is therefore structurally unfair and unjust”.  A case cannot be decided fairly where a 
matter which would, taken at its highest, materially affect decision, cannot be adequately 
presented and argued.  

When the Detained Fast-track was first introduced, only single male asylum applicants from 
selected countries, a so-called “white list”, were considered suitable for the Detained Fast-track. 
These were countries where the Secretary of State believed there to be in general no serious 
risk of persecution.11 This changed and subsequently any claim for asylum, regardless of the 

                                                           
6 Home Office, Immigration Statistics Quarterly Release, January to March 2015: Data Tables, table dt_06, at: 
https://www.gov.uk/government/statistics/immigration-statistics-january-to-march-2015-data-tables 
7 HL Committee, Immigration Bill, 3 March 2014, col 1125 per the Lord Wallace of Tankerness. 
8 Immigration Act 2014, s 2. 
9 Her Majesty’s Chief Inspector of Prisons, Unannounced inspection of Haslar Immigration Removal Centre (10-11 

and  17-21 February 2014) at: http://www.justiceinspectorates.gov.uk/hmiprisons/wp-

content/uploads/sites/4/2014/07/Haslar-2014-Web.pdf 
10 Committee against Torture, Fifth periodic report of the United Kingdom, (6-31 May 2013) 
11 Policy set out in paragraph 2 of the judgment in in R (Refugee Legal Centre) v Secretary of State for the Home 
Department [2004] EWHC 684 (Admin). 



4 

 

nationality of the person making the claim, was held to be in principle be suitable for the 
Detained Fast-track process if the case could be determined quickly.12 But screening at the stage 
when a case is “routed” into the detained fast track does not permit of the identification of 
complex cases which cannot be decided quickly. 

In addition to the question of whether the case could be decided quickly, Home Office policy 
identified types of persons whom it does not consider suitable for inclusion in the detained fast 
track, including survivors of torture and the trafficked. But screening is ineffective and does not 
identify such cases. exclude those whom it is the Home Office policy not to detain, such as 
survivors of torture and the trafficked and does not exclude complex cases from the Detained 
Fast-track. 

To incarcerate persons who have fled war and persecution is the very opposite of an 
humanitarian response. To do so in circumstances where the effect of incarceration is that they 
cannot make out their case not to be returned to face persecution is in violation of the UK’s 
international obligations. 
 
Home Office actions subsequent to the suspension of the detained fast track have been 
inadequate.  Persons seeking asylum continue to be detained, including those who have sought 
asylum on arrival, and their cases processed in what is called “detained asylum casework”.  The 
Home Office has not reopened the cases of those who have been through the procedure 
declared unlawful. Attempts were made to remove persons who had been through the process 
declared unlawful, and were only stopped through legal action.   
 
The Home Office should 

• Withdraw all decisions refusing asylum to those whose cases have been 
processed in the unlawful procedure, unless the individual indicates that s/he 
does not wish this to happen.  This would help to ensure that those who may 
have been put at the greatest disadvantage by the process, those with mental 
health problems, for example, are not put at a disadvantage in the remedial 
procedure. 

• Reconsider all refusals of asylum made in the detained fast-track whether the 
person remains in detention or has been released.   

• Not remove from the UK anyone who has been through the detained fast-track 
before a new decision, appealable in-country, has been made in respect of them.   

• Agree to bring back to the UK those removed following the unlawful 
determination of their claims. 

The Ministry of Justice should ensure that legal aid is available to all those who have 
been through an unlawful fast track procedure and do not have the means to pay 
for legal representation. 

  

                                                           
12 Home Office Asylum Policy Instruction: Detained Fast Track processes , version six of 14 October 2014, paragraph 
2.1 of the Detained Fast Track Processes policy document, op.cit.  
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LEGAL AID SHOULD BE PROVIDED TO THOSE DETAINED UNDER 
IMMIGRATION ACT POWERS 
 
One way to assist persons in situations of powerless is to ensure that they can be assisted by 
those who can assert and help to vindicate their rights.  But, increasingly, those detained under 
Immigration Act powers are unable to obtain legal advice, often because they cannot pay but 
also because of problems in getting legal advice in detention. 
 
Following Legal Aid, Sentencing and Punishment of Offenders Act 2012, legal aid is available for 
challenges to immigration detention, including by way of judicial review.13 It is not however 
available for the substantive immigration, as opposed to asylum,14 case, success in which would 
mean that the person is no longer liable to be detained.   
 
At Haslar Immigration Removal Centre15 , the Chief Inspector found: 
 

In our survey, 22% of detainees said they required an immigration lawyer but did not have one. 
Since our last inspection most immigration advice had been removed from the scope of legal aid 
funding. Fewer detainees than at our last inspection (32% against 50%) said that they received 
free legal advice. Free representation in relation to bail for detainees who could not pay for it was 
still available, but centre staff and detainees were unaware of this. 

 
There was a similar picture at Campsfield Immigration Removal Centre: 

... Too many detainees were without an immigration lawyer. Detainees sometimes had to wait 
for over two weeks to access legal advice surgeries, which was too long16 

 
...In our survey 22% of detainees said they did not have a lawyer17. 

 
... All detainees should have received ongoing representation during bail proceedings but we 
were not assured this was happening18. 

 
And at Dover Immigration Removal Centre: 
 

...Too many detainees who required an immigration lawyer did not have one. Detainees could 
wait two weeks for a legal surgery appointment, which was too long, given the rapid turnaround 
of cases19. 

                                                           
13 Legal Aid, Sentencing and Punishment of Offenders Act 2012, Schedule 1, Part 1, paragraphs 19, 20, 25, 26 and 27 
read with parts 2 and 3 of that Schedule.  
14 See the Legal Aid, Sentencing and Punishment of Offenders Act 2012, Schedule 1, Part 1, paragraph 30. 
15 Her Majesty’s Chief Inspector of Prisons, Unannounced inspection of Haslar Immigration Removal Centre (10-11 

and  17-21 February 2014) at: http://www.justiceinspectorates.gov.uk/hmiprisons/wp-

content/uploads/sites/4/2014/07/Haslar-2014-Web.pdf 
16 Her Majesty’s Chief Inspector of Prisons,  Report on an unannounced inspection of Campsfield House 
Immigration Removal Centre (11 – 21 August 2014), at: 
https://www.justiceinspectorates.gov.uk/hmiprisons/inspections/campsfield-house-immigration-removal-
centre/#.VWcS3UYsAj8, p.14 
17 Ibid, p.26 
18 Ibid, p.26 
19 Her Majesty’s Chief Inspector of Prisons, Unannounced inspection of Dover Immigration Removal Centre (3 –14 
March 2014) at: https://www.justiceinspectorates.gov.uk/hmiprisons/wp-content/uploads/sites/4/2014/07/Dover-
2014-Web.pdf , p.14 
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...In our survey, 37% of detainees said they did not have an immigration lawyer, but only 8% of 
those surveyed said they did not require one, suggesting 29% were in need of legal 
representation20. 

 
There is particular problem with prisons. While there are on-site surgeries in immigration 
removal centres, there are no surgeries in prisons.  Prisons are often in remote locations and 
many immigration detainees entitled to legal aid cannot find anyone to represent them. 
 
 
IMMIGRATION DETAINEES SHOULD NEVER BE HELD IN PRISONS. 
 
Lord Williams of Mostyn said in 1999:  

 
Following David Ramsbotham's critical report, it is fair to say that the Government accepted the 
principle that no detainee ought to be kept in the prison regime. That cannot be brought about 
overnight, but we accepted the principle immediately and there was not the slightest demur. 
David Ramsbotham was absolutely right, and we said so at the time21 

 
In 2002 Ministers claimed that the routine use of prison for immigration detainees had ended.22 
But this has changed. The Home Office Enforcement Instructions and Guidance now say 
 

The normal expectation is that the prison beds made available by NOMS will be used to hold 
time-served F[oreign]N[ational]O[ffender]s before any consideration is given to transferring 
such individuals to the IRC estate. 23 

 
As at 30 March 2015, 374 detainees were held in prison establishments in England and Wales 
solely under Immigration Act powers. 
 
 
THE “SATISFACTORY MANAGEMENT” OF MENTAL AND PHYSICAL ILLNESS 
AND DISABILITY WITHIN DETENTION 
 
In August 2010, Home Office policy24 changed.  Prior to that date the policy was that those with 
physical and mental illnesses and/or disability would be “suitable” for detention only in the most 
exceptional circumstances. After that date the policy was changed to refer to those with such 
conditions “which cannot be satisfactorily managed within detention.”  One judge described this 
as a “seismic” change.25 The changes were made without notice or consultation.   
 
Mental and physical illness are anything but “satisfactorily” managed in detention, as the cases in 
the Annex which include repeated findings of breaches of article 3 of the European Convention 
on Human Rights, the prohibition on torture, inhuman or degrading treatment, testify. 

                                                           
20 Ibid, p.29 
21 HL Deb 19 July 1999 vol 604 cc693-724. 
22 HC Deb, 27 January 2003, col 708W. 
23 At 55.10.1. 
24 Chapter 55.10 of the Enforcement Instructions and Guidance.  Version 9 was replaced with version 10 in August 
2010. 
25 AK, R (on the application of) v Secretary of State for the Home Department & Anor [2011] EWHC 3188 (Admin) (02 
December 2011) at para 16 
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In 2013, the Home Office recorded the numbers of people on ‘self-harm watch’ (what would 

elsewhere be called suicide watch) as 2354 individuals with  the number of incidents described 

as ‘self- harm’ requiring medical attention recorded as 32326. 

The Home Office did not formally published figures for 2014, only presenting snapshot figures 

from a Freedom of Information request for the period of July – September 2014 on its website.  

Figures for January – December 2014 were released to an NGO following Freedom of 

Information requests and record in total 2335 individuals placed on ‘self-harm watch’ with 353 

incidents of self-harm requiring medical attention recorded27. 

 

There are no figures for incidents of self-harm not requiring medical attention and so the scale 

of such incidents cannot be fully assessed.  The figures, even as published, illustrate high levels of 

risk,.  A substantial increase in the numbers of individuals on ‘self- harm’ watch and the numbers 

of incidents of ‘self- harm’ has taken place since 2011 when the numbers of people on ‘self-harm 

watch’ was recorded as 1664 individuals and the number of incidents as  155 incidents28, a 

number properly revised to 214 incidents.29  

 
 
MOVEMENT AROUND THE DETENTION ESTATE MUST BE UNDERSTOOD 
 
Movement of immigration detainees around the removal centre (and prison) estate is often 
presented as the exception. In our experience it is the norm and we urge MPs to try to 
obtain figures on this. Movement makes it more difficult to obtain and retain a lawyer. 
 
 
 
 
See Annex below. 
 
 
 
For further information please get in touch with Alison Harvey, Legal Director, 
Alison.Harvey@ILPA.org.uk , 0207 251 8383 
 
 
 
 

                                                           
26 Home Office, Detainees considered at risk of self-harm and put on an Assessment Care in Detention and Teamwork plan 
from 2011-2013, FOI Release 30858 released 24 March 2014, published  12 June 2014 available at: 
https://www.gov.uk/government/publications/detainees-considered-at-risk-of-self-harm-from-2011-to-2013 
27 FOI releases 31766 of 13 June 2014, 32738 of 25 September 2014, 33569 of 17 December 2014 and 34468 of 09 
March 2015 on file with ILPA, summarised at: http://www.no-deportations.org.uk/Media-2014/Self-Harm2014.html 
28 Home Office, Detainees considered at risk of self-harm and put on an Assessment Care in Detention and Teamwork plan 

from 2011-2013, FOI Release 30858 released 24 March 2014, published  12 June 2014 available at: 

https://www.gov.uk/government/publications/detainees-considered-at-risk-of-self-harm-from-2011-to-2013  
29

 in light of the correction made by a Home Office letter of 03 March 2015 from Returns, 

Immigration Enforcement, Home Office to Mr John O of National Coalition of Anti-Deportation Campaigns 

identifying that only 1 incident had been recorded for Yarls Wood that year when there had in 
fact been 60 incidents. 
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APPENDIX: CHRONOLOGY OF EXAMPLES OF FAILINGS 
 
July 2005 Stephen Shaw CBE, Prisons and Probation Ombuds, Inquiry into allegations of 
racism and mistreatment of detainees at Oakington immigration reception centre and while 
under escort 
What was revealed by the BBC programme Detention Undercover: The Real Story was a sub-culture of abusive 
comment, casual racism, and contempt for decent values.  
 
…over 100 staff employed by Non-Governmental Organisations (NGOs), many of them philosophically opposed 
to the very notion of immigration detention, are actually located on the Oakington site to provide services to the 
detainees. This report explores how an institution subject to such a high level of independent scrutiny could have 
harboured unseen a sub-culture of such nastiness. 
 
I have concluded that ridding the immigration removal process of the abuses catalogued by the BBC requires 
action on three dimensions. Management must be more robust and better focussed. Monitoring must be 
enhanced and better informed. And the moral resilience of all those who work as detention and escort staff must 
be further encouraged through training, personal example, and ease of access to ‘whistleblowing’ and other 
arrangements.  
 
2006 R (Karas and Miladinovic) v Secretary of State for the Home Department [2006] EWHC 
747 (Admin), Munby J 
I am driven to conclude that the claimants’ detention was deliberately planned with a view to what in my 
judgment was a collateral and improper purpose – the spiriting away of the claimants from the jurisdiction before 
there was likely to be time for them to obtain and act upon legal advice or apply to the court. That purpose was 
improper. It was unlawful.  
 
2010 Muuse v Secretary of State for the Home Department [2010] EWCA Civ 453 (27 April 
2010) 30 
Award of exemplary damages against the Home Office by the High Court, following the unlawful 
detention of a Dutch national for a period of three months: 
 
73. The junior officials acted in an unconstitutional and arbitrary manner that resulted in the imprisonment of Mr 
Muuse for over three months. The outrageous nature of the conduct is exhibited partly by the way in which they 
treated Mr Muuse and ignored his protests that he was Dutch, partly by the manifest incompetence in which they 
acted throughout and partly by their failure to take the most elementary steps to check his documents which they 
held [...]. 
 
74. However, though it is more than sufficient to uphold the decision of the judge to award exemplary damages 
on the basis of this high handed and outrageous arbitrary conduct of the junior officials, it would not be fair to 
those officials to say nothing of the system that allowed this to happen. That system was the responsibility of the 
Home Secretary and his senior officials [...]. 
 
75. The decision to make an award of exemplary damages was moreover a good example of the type of case 
referred to by Lord Devlin in Rookes v Barnard at page 1223 where its effect will serve "a valuable purpose in 
restraining the arbitrary and outrageous use of executive power". There has been no Parliamentary or other 
enquiry into Mr Muuse's case. No Minister or senior official has been held accountable. We were not told of any 
internal or other enquiry conducted by the Permanent Secretary or Head of the Immigration Directorate (or as it 
now is the UK Border Agency). The only way in which the misconduct of the Home Office has been exposed to 
public view and his rights vindicated is by the action in the High Court. 
 
[...] 
 

                                                           
30 http://www.bailii.org/ew/cases/EWCA/Civ/2010/453.html  
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77. Given the absence of Parliamentary accountability for the arbitrary and unlawful detention of Mr Muuse, the 
lack of any enquiry and the paucity of the measures taken by the Home Office to prevent a recurrence, it is 
difficult to see how such arbitrary conduct can be deterred in the future and the Home Office made to improve 
the way in which the power to imprison is exercised other than by the court making an award of exemplary 
damages. The making of such an award, as Lord Hutton observed in Kuddus, also serves to vindicate the strength 
of the law. It further demonstrates that the award of punitive damages under the common law has a real role in 
restraining the arbitrary use of executive power and buttressing civil liberties, given the way the United Kingdom's 
Parliamentary democracy in fact operates. 

 
2011 R (BA) v Secretary of State for Home Department [2011] EWHC 2748 (Admin)  
First of a series of cases in which the Home Office has been found to have breached detained 
mentally ill persons’ rights under Article 3 of the European Convention on Human Rights, the 
prohibition on torture, inhuman and degrading treatment and punishment.  Cases continue to 
progress through the system 
 
R (S) v Secretary of State for the Home Department [2011] EWHC 2748 (Admin) (5 
August 2011) 
Home Office found to have breached detained mentally ill man’s rights under Article 3 of the 
European Convention on Human Rights.  
 
“…subsequent reviews failed to grapple with the need to understand and apply the policy requirement of 
exceptional circumstances, to recognise properly S's mental condition and to consider properly objective 
evidence as to the effect of detention on it.” S was detained despite a clear (and documented) history of 
severe mental illness, and contrary to the clear expert advice of a number of mental health professionals” 
 
R (Lumba) v SSHD [2011] UKSC 12, [2011] 2 WLR 671  
The Home Office had acting unlawfully in operating a blanket policy and in operating a secret policy. 
There had been a deliberate decision not to publish the hidden policy (Lord Dyson §164, Lord 
Collins §220). The secret policy was known to be at least vulnerable to legal challenge; it was known 
that it did not accord with the published policy and it was felt to be convenient to blame the courts if 
the policy were found unlawful (Lord Dyson §§164, 166). Caseworkers gave inaccurate reasons for 
detention – (Lady Hale §205, Collins §220). There was evidence to support the submissions that the 
Home Secretary and/or officials knew or were reckless as to the fact that their actions were unlawful 
, preferring for political reasons to leave it to the courts to remedy the illegality (Lord Dyson §155). 
It was a ‘serious abuse of power’ and ‘deplorable’ (Lord Hope §§175, 176, Lord Walker §§194, 195).   
 
Shepherd Masimba Kambadze [2011] UKSC 23 
‘…from April 2006 to September 2008 the Home Office applied an unpublished detention policy to all 
foreign national prisoners following the completion of their prison sentences pending their deportation. This 
followed the revelation on 25 April 2006 that during the past seven years over 1,000 such prisoners had 
been released from prison on completion of their sentences without being considered for deportation or 
deported. “Illegal migrants and paedophiles, a toxic mix. The tabloids will go bananas”. The words of a 
contemporary diarist, Chris Mullin, Decline and Fall (2010), p 94, capture the atmosphere of disaster that 
was engendered among ministers by this announcement. A few days later Charles Clarke was removed from 
his post and was replaced on 4 May 2006 as Home Secretary by Dr John Reid. A practice of blanket 
detention was then instituted with a ruthless determination that precluded consideration of the merits of any 
individual case and was wholly at odds with the presumption in the published policy in favour of temporary 
admission or temporary release. It remained in place until November 2007 when it was replaced by another 
unpublished policy which permitted release only in exceptional circumstances. It was not until 9 September 
2008 that a revised detention policy was published.’ 
 
2012 R (HA) v Secretary of State for the Home Department [2012] EWHC 979 (Admin) 
(17 April 2012)  
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Home Office found to have breached detained mentally ill man’s rights under Article 3 of the 
European Convention on Human Rights 
 
R (D) v Secretary of State for the Home Department [2012] EWHC 2501 (Admin) (20 
August 2012) 
Home Office found to have breached detained mentally ill man’s rights under Article 3 of the 
European Convention on Human Rights. 
 
2012 Report of the Chief Inspector of Prisons on Cedars31 (in which families are detained): 
HE.18 Substantial force had been used in one case to take a pregnant woman resisting removal to 
departures. The woman was not moved using approved techniques. She was placed in a wheelchair to assist 
her to the departures area. 

When she resisted, it was tipped-up with staff holding her feet. At one point she slipped down from the chair 
and the risk of injury to the unborn child was significant. There is no safe way to use force against a pregnant 
woman, and to initiate it for the purpose of removal is to take an unacceptable risk. 
 

The Inspectorate called for force not to be used. Instead the Agency offered a consultation. It was only 
in the face of a legal challenge that it backed down. The case of R (on the application of Yiyu Chen and 
Others) v Secretary of State for the Home Department (CO/1119/2013) was an urgent judicial review claim 
challenging the Secretary of State’s failure to have a policy in place in respect of the use of force against 
children and pregnant women. The claim was issued on 31 January 2013 following the Secretary of 
State’s rejection of the Her Majesty’s Inspectorate of Prisons’ recommendation that she use force against 
these two groups only in situations where there is a risk of harm to self or another. 

The Claimants sought urgent interim relief in the form of an injunction, prohibiting the Secretary of State 
from using force against these two groups until the issues were determined. On 12 February 2013 Mr 
Justice Collins granted an injunction prohibiting the Secretary of State’s from using force against the four 
claimants (a pregnant woman and three children, all at risk of an enforced removal). 

On 22 February 2013 the Secretary of State reinstated the former policy from Chapter 45 of the 
Enforcement Instructions and Guidance, which states that the UK Border Agency cannot use force 
against pregnant women, save to prevent harm. On 10th April 2013, Lord Taylor of Holbeach told the 
House of Lords that: 

The recommendation in the report by HM Inspectorate of Prisons on Cedars pre-departure 
accommodation that force should never be used to effect the removal of pregnant women and children 
was rejected by the UK Border Agency. 32 

The Government response to the Home Affairs Select Committee Eighth Report of session 2012-2013: 
The work of the UK Border Agency (April - June 2012) states: 

The UK Border Agency would prefer that pregnant women, vulnerable adults and under 18s who form 
part of family groups in Cedars left the UK voluntarily and compliantly. It would not be practical to 
consider a blanket ban on the use of physical intervention on pregnant women and under 18s as this 
might encourage non-compliance and render the Agency unable to maintain effective immigration 
controls. 

Bhatt Murphy solicitors, who acted for the claimants in Chen, wrote to the Home Affairs Select 
Committee on 28 March 2013, saying  

                                                           
31 Her Majesty’s Inspectorate of Prisons, 23 October 2012. 
32 HL Deb, 10 April 2013, c313W. 
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We are concerned that the policy position set out in that response [the government’s response to the 
Committee] directly contradicts the assurances which have been given to the Court and the parties in 
this action, which is now reflected in policy guidance published on the UK Border Agency’s website, and 
upon which the Claimants have been invited by the Home Secretary to withdraw their claim for judicial 
review. 

 
2013 Observer reports abuse of women in Yarls’ Wood 
Women in detention have been subjected to abuse by the staff of centres.33 It was suggested in those 
cases that an attempt was made to remove the victims from the jurisdiction before they could bring 
a case. 
 
R (EO, RA, CE, OE and RAN) v Secretary of State for the Home Department [2013] EWHC 
1236 (Admin) 
‘disturbing’ evidence of systemic failures concerning the detention of survivors of torture.34 
 
2014 Report of unannounced inspection of Harmondsworth Immigration Removal Centre, 
Her Majesty’s Chief Inspector of Prisons35 
Reported on an 84 years’ old frail Canadian man suffering from dementia who died in detention in 
handcuffs having been kept handcuffed for five hours.   
 
2014 R(MD) V SSHD [2014] EWHC 2249 (Admin) 
Home Office found to have breached detained woman’s rights under Article 3 of the European 
Convention on Human Rights including causing her to become gravely mentally ill. 
 
The lack of any automatic judicial oversight of detention hides detained persons  from view and 
means that those making administrative decisions to detain are shielded from scrutiny. Unless an 
immigration detainee applies for bail, s/he will never be brought before a court or tribunal to 
consider either release on bail or the lawfulness of detention.   
 
The Lord Chancellor v Detention Action (Secretary of State for the Home Department an 
interested party) [2015] EWCA Civ 840 
Judgment on the detained fast track “…the  time limits are so tight as to make it impossible for there 
to be a fair hearing of appeals in a significant number of cases…The system is therefore structurally 
unfair and unjust”.  The decision is being appealed to the Supreme Court.  

 
 

                                                           
33 Yarls' Wood affair is a symptom, not the disease, Nick Cohen, The Observer, 14 September 2013.  
34 R (EO, RA, CE, OE and RAN) v Secretary of State for the Home Department [2013] EWHC 1236 (Admin). 
35 Report of unannounced inspection of Harmondsworth Immigration Removal Centre, 2014, section 1, paragraph 1.3 
available at http://www.justice.gov.uk/downloads/publications/inspectorate-reports/hmipris/immigration-removal-
centre-inspections/harmondsworth/harmondsworth-2014.pdf   


