
  

 

 

Reforming support for failed asylum seekers and other illegal migrants 
 
 
General 
 
The Immigration Law Practitioners’ Association (ILPA) is a registered charity and a professional 
membership association. The majority of members are barristers, solicitors and advocates 
practising in all areas of immigration, asylum and nationality law. Academics, non-governmental 
organisations and individuals with an interest in the law are also members. Founded in 1984, 
ILPA exists to promote and improve advice and representation in immigration, asylum and 
nationality law through an extensive programme of training and disseminating information and 
by providing evidence-based research and opinion.  ILPA is represented on advisory and 
consultative groups convened by Government departments, public bodies and non-
governmental organisations.  
 
“Migrant” 
 
We urge the Home Office, in this and other documents, to consider avoiding the use of 
“migrants” where a person’s status is obvious from the context and the word “person” would 
do.  The unnecessary repetition of the word “migrant”, within contexts where the implication is 
that a migrant is not a person, becomes sinister in the current climate of xenophobia.  
 
Children 
 
ILPA is a member of the Refugee Children’s Consortium and we share with fellow members of 
the consortium concern that the proposals and consultation document evidence no 
consideration of the interests, needs and rights of children in their own right.  Children are 
referred to other than as dependants but once in the document1 with an assertion that the 
proposals will retain important safeguards for children. We see no evidence of how this is to be 
done, nor of how the Home Office will fulfil its obligations under s. 55 of the Borders, 
Citizenship and Immigration Act 2009 and as described by the House of Lords/ Supreme Court 
in EM (Lebanon) v SSHD [2008] UKHL 64, ZH (Tanzania) v SSHD [2011] UHSC 4;; Zoumbas v 
Secretary of State for the Home Department [2013] UKSC 74.  
 
 
Rights of appeal 
 
No question in the consultation addresses the removal of rights of appeal but it is indicated at 
paragraph 34 that views on rights of appeal are welcome.  We address the point here. 
 
These cases involve the determination of civil rights and obligations and are therefore within the 
scope of Article 6 of the European Convention on Human Rights. Compliance with Article 6 in 
the circumstances of these cases will not be satisfied by the sole remedy of judicial review.  
They involve the determination of questions of fact and matters that go to the credibility of 
individuals and as such judicial review does not meet the requirements of Article 6 (see Tsfayo v 

                                                           
1 At paragraph 13. 
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UK (2009) 48 E.H.R.R. 18) and see further R (Alconbury Developments Ltd) v Secretary of State for 
the Environment, Transport and the Regions [2001] UKHL 23; [2003] 2 AC 295.   
 
Without a right of appeal there will be no scrutiny of Home Office decision-making in an area 
where decisions are frequently not sustainable.  The Asylum Support Tribunal’s latest statistics 
show that in 65% of the 837 appeals received either the decision was withdrawn by the Home 
Office or the appeal allowed or remitted.  Decisions were withdrawn in 25% of the cases in 
which appeals were lodged. Of the 575 cases which proceeded to an oral or paper appeal, 56% 
were either allowed or remitted.  In 2014-15 the Asylum Support Appeals Project assisted 674 
destitute asylum seekers at the Asylum Support Tribunal of which some 64.5% were able to 
access support as a result of the appeal.  In the first quarter of 2015-2016 the project assisted 
221 appellants, 73% of whom won their appeal or had it remitted.  In 2014 72% of the 149 cases 
in which the question was whether the person was destitute and the project assisted, were 
allowed or remitted. In 2014, some 69% of the 288 appeals in which project assisted which 
were concerned with decisions to discontinue support were allowed or remitted.  In the first 
quarter of 2015-16 71% of the 90 cases relating to further submissions in which the project 
provided representation were allowed or remitted at appeal resulting in the person’s retaining 
support. 
 
Only 65% of decisions being sustainable suggests a problem with quality.  The consequences of a 
wrong decision are that a person may be left homeless and destitute and at risk of harm.  Such 
cases may give rise to breaches of human rights under Articles 2 and 3 of the European 
Convention on Human Rights, as well as under Article 8.  This means that the Home Office will 
be in breach of its international obligations and is likely to face challenges by way of judicial 
review (the cases may also sound in damages).  A person at risk of a breach of their human 
rights, homeless and destitute, is likely to require immediate assistance.  If the Home Office 
does not provide support while a challenge is pending, they are likely to turn to local 
authorities, who will need to deal with applications made on an emergency basis. 
 
 
Case of A 
_____________________________________________________________________________ 
A’s claim for asylum had failed. He had physical and mental health problems.  His eye sight was very poor 
as a result of having been tortured.  He was destitute and living on the streets.  A Law Centre advised 
him to submit further representations by post as he was unable to travel by person to the Further 
Submissions Unit in Liverpool.  They also helped him apply for support.  The Home Office refused him 
support on the grounds that he had not attended the Liverpool Further Submissions Unit in person, as 
required by its policy.   It made no mention of his postal submissions nor did it address his request to 
submit them by post for medical reasons.  It failed to abide by its own policy of returning all postal 
submissions to the sender.   
 
 
Where families are concerned emergency interventions may also be required to protect 
children. 
 
A right of appeal should be retained against all decisions to refuse or to withdraw asylum 
support, including  where someone applies for a continuation of support during the “grace 
period” on the grounds that they cannot return (e.g. because they are too ill to travel).  
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1. The proposed repeal of section 4(1) of the 1999 Act (paragraph 16).  
 
Section 4(1) provides the Secretary of State with a power to provide support to persons who 
would otherwise be destitute: 
 

S4 Accommodation 
(1) The Secretary of State may provide, or arrange for the provision of, facilities for the 
accommodation of persons- 

(a) temporarily admitted to the United Kingdom under paragraph 21 of  
Schedule 2 to the 1971 Act; 

(b) released from detention under that paragraph; or 
(c) released on bail from detention under any provision of the Immigration  

Acts. 
 
Unlike section 4(2) which entitles certain destitute failed asylum seekers to support if they meet 
the requirements set out in the Immigration and Asylum (Provision of Accommodation to Failed 
Asylum-Seekers) Regulations 2005 (SI 2005/930)2, there are no specific criteria in primary or 
secondary legislation for the provision of support under section 4(1). The provision of support 
is therefore in the discretion of the Secretary of State.  
 
The repeal of s 4(1)(a) and (b) was proposed in clause 40 of the Draft Deregulation Bill 2013 
and ILPA gave evidence to the Committee on the draft Bill at the time and discussed the matter 
with  the Home Office in meetings.  Section 4(1)(c) raises discrete issues with which we deal 
below. 
 
Section 4(1)(a) and (b) 

 
We understand that the Home Office does not have detailed figures on the numbers of persons 
who would stand to lose support were these provisions repealed.  The Impact Assessment in 
the section on “Benefits”3 In September 20124, the  Lord Avebury asked  Her Majesty’s 
Government how many applications for support under section 4(1)(a) and section 4(1)(b) of the 
Immigration Act 1999 were received, granted, refused, and  initially refused but subsequently 
granted on appeal, in the first six months of 2012, and (ii) 2011. He was informed that the 
Home Office do not disaggregate section 4(1) and section 4(2). The “disproportionate costs” of 
meeting his request were relied upon to refuse the information.  A subsequent response to a 
freedom of Information request in December 2012 met with the same response.5 

 
We know that one reason for the incorporation of guidance on s 4(1)(a) and (b) into the UK 
Visas and immigration Guidance Asylum Support, Section 4 Policy and Process6  was that in a 
number of cases in 2012 the Principal tribunal judge of the Asylum Support Tribunal, having 
found that the decisions for rejections of applications under these sections could not be allowed 
to stand, drew attention to the difficulty of reviewing the Home Office decision-making because 

                                                           
2 See in particular regulation 3(2). Regulation 3(2)(e) includes the criterion that support is ‘necessary for the 
purpose of avoiding a breach of a person’s Convention rights’. 
3 Page 2. 
4 HL Report 24 Sept 2012 : Column WA370-1. [HL2153]. 
5 Information from the Asylum Support Appeals Project. 
6 Accessed 4 September 2015 and available at 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/438472/asylum_support_section_4_p
olicy_and_process_public_v5.pdf  
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the Home Office had not produced guidance on how it would use its powers under section 
4(1). The tribunal had remitted cases where there were “exceptional, compelling 
circumstances” and highlighted the desirability of guidance.  
 
As to those persons currently eligible for support under s 4(1)(a) and (b) who will no longer be 
eligible if it is repealed, we identify the following types of person (who have made claims for 
section 4(1) support in the past): 

• Persons released from detention and given temporary admission rather than bail.  
This category includes persons identified to have been unlawfully detained, persons 
who have been detained contrary to policy (for example trafficked persons who have 
not claimed asylum) and persons released because of their health. 

• Persons released from immigration detention by High Court bail.  High Court bail is 
not bail under a provision of the immigration acts and thus does not fall within 
section 1(c).  High Court bail is used, for example, where a challenge to the 
lawfulness of detention is pending before the High Court.  The use of section 4(1) 
makes it possible to supply a bail address and thus to release the person on bail; 

• Persons who have never claimed asylum who are attempting to return to their 
country of origin or former habitual residence but where that country will not admit 
them, where there are delays in documenting them for return or where they cannot 
be documented. The charity Refugee Action reports that its clients from India, 
Pakistan, and Bangladesh wait on average for 32 days to receive travel documents 
but, in some cases, up to 133 days7. 

• Persons who have never claimed asylum who have no lawful status in the UK, have a 
claim pending before the Home Office to regularise their status that has not yet been 
determined.  For example, persons brought to the UK as children who are found to 
have no lawful status. 

• Persons who have succeed in their claims for asylum but have yet to be given the 
papers documenting them as refugees or persons otherwise given leave to remain in 
the UK (for example humanitarian protection) that would allow them to work or 
claim mainstream benefits.   

 
The Section 4 Asylum Process Guidance sets out the Home Office policy that to qualify for 
support under section 4(1) a person must have ‘truly exceptional circumstances’: 
 

Support should only be provided to other persons on temporary admission if  
a) They are destitute; and  
b) They have no avenue to any other form of support; and  
c) The provision of support is necessary in order to avoid a breach of their human rights.  

 
The consideration of whether support is necessary to avoid a breach of the person’s human 
rights will usually require an assessment of whether they are likely to suffer inhuman or 
degrading treatment if they are not provided with accommodation and the means to meet their 
essential daily living needs in the UK. 

 
Thus these subsections are used to avoid breaches of rights under Article 3 (prohibition on 
torture, inhuman and degrading treatment) of the European Convention on Human Rights8  that 
would be occasioned by street homelessness and destitution and to facilitate release from 

                                                           
7 Refugee Action figures for Jan-Jun 2013. 
8 See R(Adam), R (Limbuela) and R (Tesema) v SSHD [2005] UKHL 66. 
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unlawful detention. Thus repeal of section 4(1)(a) and (b) has implications for individuals at risk 
of breach of their human rights and of destitution, for the courts and for local authorities.  

 
Removal of this power to provide support would limit powers to make the most appropriate 
response in an emergency, to try to reduce the risk of persons falling between two stools.  Even 
if a person is willing to leave the UK whether under their own steam or with Home Office 
assistance, they are unlikely to get on a ‘plane within a matter of hours.  In the intervening 
period, they will need shelter and they will need food.  
 
We have seen cases where support under s 4(1) has been provided to persons who have been 
granted leave to remain in the UK, following a successful appeal, but have not received the 
documents evidencing their status that would enable them to access support.  The problem of 
this gap was vividly and tragically highlighted by the death of child EG, a little boy who starved to 
death in this period.  The case is relevant not just to those granted leave, but to all situations in 
which there is a gap and an emergency response is needed. We cite from the Executive 
Summary of the Westminster Council Safeguarding Board Serious Case Review, as amended as 
directed by the High Court9: 
 

11.1.8 An initial post mortem examination on 10.03.10 found there was no food in EG’s 
stomach or digestive tract. EG was described by the paediatric pathologist as ‘severely 
underweight and dehydrated’ and he concluded that ‘this was clearly the immediate cause of 
death’. 

 
EG’s mother died two days later. The serious case review identifies the following “National 
issue”: 
 

5.1.4 Westminster Local Safeguarding Children Board should write to the National Asylum 
Support Service and Department for Work & Pensions to express its concern about the adverse 
consequences on vulnerable children and the resulting additional pressure on local professional 
agencies which are triggered in the transitional period between withdrawal of support by the 
National Asylum Support Agency and entitlement to Benefits.  

 
EG’s case was repeatedly discussed at the National Asylum Stakeholder Forum.  Applications 
for section 4(1) support in the gap following a grant of leave were made.  These were 
refused by the then UK Border Agency but appeals succeeded. On February 2013 the 
Asylum Support Appeals Project produced a factsheet, an extract of which is set out below. 

 

Asylum Support Appeals Factsheet 28 Feb 2013 
 
“The second case concerned an appellant who had been refused support under Section 4 (1) of 
the Immigration and Asylum Act 1999. He had recently been awarded limited leave to remain 
but had not yet received his status documents. At the time of his application for support he was 
street homeless. … 
 
The judge found that this appellant was entitled to Section 4 (1) support on the grounds that (1), 
he was destitute (2), that he had temporary admission whilst he awaited proof of his immigration 
status (normally a person who is reporting and/ or has a IS96 will have temporary admission) and (3), 
that there were ‘exceptional and compelling reasons’ why he should be awarded support.  

                                                           
9 April 2012.  Available at http://www.westminster.gov.uk/workspace/assets/publications/EG-Executive-Summary-
April-2012-1336483036.doc ( 
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…the judge found that the letter from UKBA stating that they intended to grant him limited 
leave did not confer leave or constitute proof of status for these purposes. In the absent of a 
status document she found that his particular circumstances were ‘exceptional and compelling’ as 
he would be unable to prevent his own destitution. She stated that it was very unlikely that an 
employer or the Department for Work and Pension would allow the appellant to work or claim 
benefits as the letter issued by UKBA ‘categorically states that is does not confer leave to remain 
and the appellant must wait for the document required to prove his immigration status’.  
 
Based on this decision individuals in similar circumstances should be advised to apply for Section 
4 (1) support and to lodge an appeal to the AST if their application for support is refused. 
 

 
Following this an ILPA member wrote 

 
In the past I have faced a constant struggle with the UKBA after submitting this type of 
application – the case workers just didn’t know what to do with them.  Since the challenges 
(reported in the Asylum Support Appeals Project factsheet described above) the position has 
improved a little.  The UK Border Agency have now produced a standard s4(1)(a) refusal letter, 
a copy of which was obtained by the Asylum Support Appeals Project through a freedom of 
information request.   I have recently had an altered copy of this letter sent back in response to 
a s4(1)(b) application. 

 
Section 4(1) is also used in cases where the Home Office needs urgently to release a person 
detained under Immigration Act powers because their detention is unlawful so that there is 
accommodation to which the person can be released.  Here rights under Article 5 of the 
European Convention on Human Rights are engaged. A failure to release a person for want of 
an address may lead to additional periods of unlawful detention in violation of Article 5 of the 
European Convention on Human Rights and the common law.  
 
The Asylum Support Appeals Project reports that in the 12 months from August 2012 to July 
2013, it provided representation in 18 appeals under section 4(1), of which 11 were allowed, 
five dismissed, one withdrawn and one remitted. 
 
Repeal would lead to breaches of rights under articles 3, 5 and 8 of the European Convention 
on Human Rights and increase destitution.  Among those affected will be persons who claimed 
asylum as children and turned 18 while it was under consideration 

 

 
Examples of persons supported under 4(1)(a) and (b) 29 August 2012 Law Centre, Greater 
London area 
 
A section 4(1)(a) application was made in June 2012. The client happens to be a failed asylum seeker but 
fell outside of section 4(2) as he had never been an asylum seeker as a child.  He was applying for 
support upon termination of Children Act support from Social Services when turning 21.  His further 
submissions had been refused as a fresh claim in March 2012, we had sent pre action letter re this, an 
unsatisfactory response had been received and at the time of his section 4 application we had confirmed 
response unsatisfactory and that we were preparing to issue proceedings.  His fresh claim judicial review 
was issued five days after he applied for section4 support.  It was refused on initial application two days 
after his fresh claim JR had been issued on the basis that he had not demonstrated any exceptional and 
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compelling circumstances that required the Secretary of State to exercise their discretion to provide him 
with support. We appealed and his appeal was allowed – he was granted support following the appeal. 
 
29 August 2012 
I have made a section 4 bail accommodation request for one of our clients who has been in the UK since 
the age of eight (he is now 21). He was recognised as a refugee whilst he was still a minor and then 
granted indefinite leave to remain. In November 2008 he was sentenced to 42 months imprisonment for 
the offence of robbery. The first time I made the application an address was provided quite quickly, 
however bail was refused on two occasions based on dangerousness. One of the judges said that since 
the client would be on licence if he were to be granted bail we should find out whether the section 4 bail 
address is suitable for electronic tagging. A second application was made requesting that the address be 
suitable for electronic tagging and we were provided with an address after four months. The immigration 
judge did not have any problems with the address and did not ask any questions regarding it (he knew it 
was a section 4 address) and bail was granted (We had also provided a psychological report which 
assessed dangerousness as low).    
 
 
Cases reported by the Asylum Support Appeals project in its February 201210 newsletter in 
an article A little-used power – what is section 4(1)(a) support? 
30 September 2011 A 21 year old man who arrived in the UK aged 15 claiming he was a British citizen. 
He had been waiting for seven years for the Home Office to decide his case (AS/11/09/27448, 30 
September 2011) 
 
 22 November 2011 An appellant with severe mental health problems who had been certified by his 
doctor as unable to travel and had made a claim for leave to remain outside the immigration rules 
(AS/11/11/76787, 22 November 2011) 
 
12 January 2012 A 43 year old homeless man who was waiting for a travel document so that he can 
return to India (AS/11/12/27777, 12 January 2012). 
 
All three appeals were allowed on the basis that support was needed to avoid a breach of human rights.   
 
29 August 2012 
Application for a client who has Indefinite Leave to Remain and has been in the UK for 39 years. He 
has severe mental health problems and has committed several sexual offences. The application was 
refused on the basis that he has Indefinite Leave to Remain and is consequently entitled to benefits and 
therefore he is not destitute. However, he had no appropriate address. 
 
28 September 2012 
Client with temporary admission.  Had a 12 year history in the UK since age about 15 but no asylum 
claim – following relationship breakdown with his children’s mother last December he starting having to 
live here and there with friends.  The section 4(1)(a) application was made by post on 6 June 2012. From 
the documents later seen the UK Border Agency received this on 8 June 2012. We heard nothing. 
Various chasing letters were then sent to the UK Border Agency from mid-August onwards and a pre-
action protocol letter was sent on 5 September 2012.  A decision refusing support refusing support 
(referring only to section 4(2) but in essence disputing destitution) was made 12 September 2012.  The 
case was appealed to the asylum support tribunal.  It was heard 28 September 2012 and the appeal was 
allowed. The Asylum Support Appeals Project provided representation. 
   
Communication received September 2012  

                                                           
10 Available at http://www.asaproject.org/wp-content/uploads/2013/03/ASAPNewsletterFeb2012.pdf (accessed 14 
September 2013). 
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I had one client whom the UK Border Agency wanted to release on Temporary Admission and they 
granted him a section 4(1) address of their own volition without an application as he had nowhere to go.  
  
Communication received September 2012 
…my experience when I have been making the applications and trying to correspond with them is that 
they don't appear to follow any guidance or have had any training. Also I have had letters on several 
cases where they say that there is more than one person involved in the decision making - this seems to 
be in deportation cases where the person dealing with the section 4 application will refer it to the 
caseowner dealing with the deportation for further information. 
 
September 2012 
Two current (September 2012) section 4(1)(b) applications. One went to the Tribunal initially a few 
previously and was remitted.   A new decision was issued by the UK Border Agency refusing – and the 
matter is went back before the Principal tribunal judge. 
 
September 2012 
An application to the Tribunal was been submitted, where the client, a failed asylum seeker, was in 
immigration detention.  He applied for s4( 1) c support.  This was granted.  He then applied for bail.  
Instead of making a decision of the bail application the UKBA met with him and issued him with 
Temporary Admission, meaning he couldn’t access the allocated accommodation.  The only rational I 
could see for doing this was to avoid having to support him.  I understand this practice may be 
common.   
 

 
 

Section 4(1)(c) 
 
The consultation document states: 
 

“15. Section 4(1) (c ) [support] has been used more frequently, principally to provide a bail 
address for persons released from immigration detention.” 
 
“16. These provisions are unrelated to the support needs of destitute asylum seekers. We 
therefore propose to repeal section 4(1) of the 1999 Act. Asylum seekers granted bail, 
temporary admission or temporary release or otherwise released from detention will remain able 
to access support under section 95 of the 1999 Act if they are destitute.” 

 
These statements are incorrect in a number of respects. 
 
The consultation document misrepresents the purpose of Section 4(1)( c) support.  While it 
does provide accommodation and financial support on release from detention for destitute 
persons, it acts as an essential precursor for a proportion of detainees to being able to lodge 
and have heard an application for release on bail.   
 
Immigration detainees seeking release on bail from the First-tier Tribunal (Immigration & 
Asylum Chamber) must propose a bail address. This may be private accommodation offered by 
family or friends, but where this is not available a detainee can apply to the Home Office for 
Section 4 (1)(c) bail support, and once this is granted the detainee can lodge their application for 
release on bail to the specified address.  
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Without the grant of Section 4 (1)(c ) support issued by the Home Office, a detainee who must 
rely on a Section 4(1)(c ) bail address  will be unable to lodge their application with the First-tier 
Tribunal Immigration and Asylum Chamber.   In the experience of ILPA member Bail for 
Immigration Detainees, which provides representation in a substantial number of bail hearings, it 
is normal practice for Her Majesty’s Courts and Tribunals Service to refuse to list applications 
for hearing without a bail address, save in very unique circumstances.   
 
If it were possible for detainees to seek release on bail first, and subsequently seek financial 
support and accommodation via s 95 support, as the consultation document suggests, then 
detainees would already be doing so.  They would not need to wait in detention, for periods of 
up to 24 months in extreme cases, for a bail address to be granted by the Home Office, as Bail 
for Immigration Detainees’ research and Home Office data indicates that they are doing.  
 
On November 4 2014, there were 198 outstanding applications for Home Office Section 4(1)(c) 
bail support where the applicant was deemed unsuitable for Initial Accommodation. 28% of 
these detainees had been waiting six months or more, to date, of these 5% for over one year, 
and one detainee had already waited for two years.11  
 
Bail for Immigration Detainees’ research in 2014 found that the average (mean) time to grant a 
Standard Dispersal bail address with no National Offender Management Service involvement in 
the case was 59.28 days (8.46 weeks), with a range from five to 175 days (one – 25 weeks).12  
See: Bail for Immigration Detainees, (2014),’ No place to go: delays in Home Office provision of 
Section 4(1)(c) bail accommodation’. 13 
 
A core part of bail decision-making by First-tier tribunal judges is the consideration of the 
suitability of the proposed bail address.   In the words of current Bail Guidance to tribunal judges, 
the Home Office, as a party to the bail application, is also asked “to take a view as to whether 
they can maintain reasonable control of the person at that address.”  The guidance to tribunal 
judges states at 38i, that: 

 “The proposed place of residence must be set out clearly in the application for bail so that the 
immigration authorities can consider its suitability and make representations if they believe it is 
not suitable.”14 

 
Bail decision-making process takes into account the nature of the accommodation, other 
residents at that accommodation, and the distance between the accommodation and any 
sureties.  Immigration detainees who are on a National Offender Management Service release 
licence as a result of criminal convictions must seek the approval of their probation officer for 
any proposed immigration bail address.  Tribunal judges of the First-tier Tribunal (Immigration 
and Asylum Chamber) must satisfy themselves that probation approval for a proposed bail 
address has been given.  

                                                           
11 Home Office response to BID FOI request dated December 2 2014.   
12 See: Bail for Immigration Detainees, (2014),’ No place to go: delays in Home Office provision of Section 4(1)(c) bail 
accommodation’. Available at http://bit.ly/1DqTEQL (accessed 4 September 2015). 
13 On November 4 2014, there were 198 outstanding applications for Home Office Section 4(1)(c ) bail support 
where the applicant was deemed unsuitable for Initial Accommodation. 28% of these detainees had been waiting 6 
months or more, to date, of these 5% for over one year, and one detainee had already waited for 2 years. Source: 
Home Office response to BID FOI request dated December 2 2014.  BID research in 2014 found that the average 
(mean) time to grant a Standard Dispersal bail address with no NOMS involvement in the case was 59.28 days (8.46 
weeks), range from 5 to 175 days (1 – 25 weeks).  See: Bail for Immigration Detainees, (2014),’ No place to go: 
delays in Home Office provision of Section 4(1)(c) bail accommodation’. Available at http://bit.ly/1DqTEQL  
14 Tribunals Judiciary, (2012),  ‘Bail guidance for judges presiding over immigration and asylum hearings’ 
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Any grant of immigration bail by the First-tier Tribunal (Immigration and Asylum Chamber) is a 
grant to a stated address. Bail cannot, therefore, be granted pending the provision of a bail 
address.  The consultation document seems to suggest this could be sought after release in 
some cases under s 95 of the Immigration and Asylum Act 1999.  This is an option for detainees 
given temporary admission or temporary release by the Home Office, but is irrelevant for 
immigration bail since bail cannot be achieved without an address being proposed to the First-
tier Tribunal (Immigration and Asylum Chamber). 
 
A grant of bail in principle, where the absent (but shortly to be supplied) missing element of the 
process is the bail address, is not a possibility in our experience, given that consideration of the 
bail address is a primary and essential part of any bail decision.  We suggest that the Home 
Office raise the question with tribunal judiciary and provide their reply for the purposes of 
further consultation. 
 
It is fundamentally to misunderstand immigration bail to suggest, as is suggested in the 
consultation document at paragraph 16, that  
 

“…asylum seekers granted bail, temporary admission or temporary release or otherwise 
released from detention will remain able to access support under section 95 of the 1999 
Act if they are destitute.”   

 
Without a bail address, under the current system, an immigration detainee, whether an asylum 
seeker or not, will not reach the point of release from detention on bail.   
 
The proposed repeal of Section 4(1) support, including Section 4 (1)(c) bail support, will have 
the consequence that immigration detainees who are unable to rely on private accommodation 
for a bail address will simply be unable to obtain bail.  
 
Repeal of Section 4(1)(c) would affect hundreds of immigration detainees each year. Data 
obtained by Bail for Immigration Detainees from the Home Office via Freedom of Information 
requests indicates that between three and four thousand applications are made to the Home 
Office each year for Section 4(1)(c) bail accommodation.  
 
In 2014 the Home Office made 2860 grants of Section 4(1)(c) bail accommodation for the 
purpose of lodging a bail application, although not all of these grants will have resulted in 
 
i) a bail application being lodged, or  
ii) if lodged, a grant of release.  
 
Among Bail for Immigration Detainees’ caseload, which consists mainly of  long term detainees 
and those with additional needs, clients were reliant on a Section 4(1)(c) bail address in 53% of 
the bail applications prepared by Bail for Immigration Detainees in 2013, and in 36% of cases 
during 2014.  
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Home Office Section 4 (1)(c ) bail accommodation:  applications, grants by 
accommodation type, and refusals of support  since January 2010 
 

 Number of 
APPLICATI

ONS 
RECEIVED 

for  
s4 (1) (c) 

bail 
accomm15 

Number 
of 

grants for 
 

Initial 
Accomm  

Number 
of  

grants for 
 

Standard 
Dispersal 
Accomm 

Number of 
grants for 

 
Complex 

Bail 
Accomm 

Total  
number of 
grants for 
the year 

201
016 

3,367  1,916  66  19  2001 

201
1 

3,138  1,568  218  55 1841 

201
2 

3,465 1,961 382 35 2378 

201
3 

3,841 2,081 529 14 2624 

201
4 

3635 2233 613 14 2860 

(Source: Data obtained from the Home Office by BID through a series of FOI requests 
since 2011) 

 
Immigration detainees who are detained without removal for lengthy periods of over 12 months 
and for periods of up or beyond 48 months years disproportionately rely on immigration bail as 
a means of achieving release from detention.  One reason that longer term detainees are 
disproportionately reliant on Section 4(1)(c) is that their ties with family and friends who could 
offer accommodation and support are weakened by years spent in detention. More significantly, 
removal by the Home Office of access to bail accommodation by means of the proposed repeal 
of s 4(1)(c ) of the 1999 Act would remove the most accessible form of independent scrutiny of 
ongoing detention for those detainees who arguably require it the most. 
 
Home Office migration statistics17 show that immigration detainees who are held for any 
periods above one year are more likely at the end of their detention to be released from 
detention into the community than to be removed from the UK.  Home Office statistics further 
show that a greater proportion of detainees who are released after such long periods in 
detention are released on bail than are released on Temporary Admission by the Home Office.   
 
For example, for the full year 2014, 57% of people leaving detention who were held for 12 
months or more were released into the community and 43% were removed from the UK.  Of 
those released into the community, 58% were bailed.  For that same year, 47% of those people 

                                                           
15 Some individuals made more than one application during this period. 
16 Note: June 2009: introduction of new practice of granting all Section 4(1)((c ) applicants shared initial 
accommodation (IA). January 2010: publication of new HO policy on Section 4(1)( c) support  arranging bail 
accommodation for applicants convicted of serious offences, including new process that sought to determine 
whether IA or dispersal accommodation was suitable, the latter almost immediately being found to be in short 
supply under existing contractual arrangements. 
17 Source:  Home Office, Immigration statistics, January to March 2015’. Table dt_06: People leaving detention by reason, 
sex and length of detention. Available at http://bit.ly/1NuAxG3 
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held for any period from one day to 12 months were released into the community, but only 
15% of them achieved this through bail. The vast majority (81%) were granted TA/TR by the 
Home Office.  
 
All persons in immigration detention are entitled to apply for release on bail without practical 
impediment.  Section 4(1)(c) is first and foremost the key to seeking and achieving release from 
detention for a proportion of detainees unable to rely on private accommodation.  
 
Bailed former-detainees can also apply for Section 4 (1)(c) support post-release on the same 
basis as if they were detained if for some reason their original private accommodation 
arrangement is no longer available to them.18 
 
Persons who currently apply for s 4(1)(c) bail support may never have made a protection claim.  
They may be illegal entrants to the UK, overstayers, people liable to deportation who may 
variously be appealing their deportation order, have successfully appealed their deportation 
order but are detained pending the outcome of a further appeal by the Home Office, or who 
have failed to overturn their deportation order and are waiting to be removed from the UK 
 
A significant number are unable to return to their country of origin. The majority of Bail for 
Immigration Detainees’ clients for whom it provides legal advice and information on Section 4(1)(c) 
applications have one or more legal or practical barriers to their removal19.  These individuals in may 
move repeatedly in a cycle of extended detention, release on bail with residence in s 4(1)(c) 
accommodation, and then re-detention.  

 
Lack of travel documentation is frequently a reason why a person cannot be removed. This may be 
for a number of reasons, including the inability of an individual to provide adequate information to 
support the issue of a travel document if they first came at a young age, statelessness or practical 
problems in proving nationality or delays with in the issuing of travel documents (e.g. for returns to 
Algeria).  There are currently no enforced removals to a small number of countries such as Somalia 
and Zimbabwe and some detainees are from these countries. 
 
Other reasons why removal is not imminent, and indeed may never happen, include outstanding 
family court matters; pending judicial review hearings including challenges to unlawful detention ; 
pending appeals against deportation orders; and pending Home Office appeals against successful 
overturning of deportation orders.  

 
Detainees with severe and enduring mental illness may become estranged from family or friends who 
could otherwise stand surety at bail or offer bail accommodation on release; their illness or 

                                                           
18 See Home Office, (July 2014), ‘Section 4 bail accommodation’, Version10.0’, Section 18: Section 4 Bail Address 
Applications by Applicants Already Released on Immigration Bail. Available at (accessed 4 September 2015) 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/330524/Section_4_Bail_Accommodat
ion_v10.pdf  
19 The Independent Chief Inspector of Borders and Immigration (ICIBI) carried out an inspection of the Home Office 
travel document processes and noted in 2014: “despite recommendations I have made previously, I was concerned to find that 
the Home Office was still keeping foreign criminals, who had completed their prison sentences, in immigration detention for months 
or even years in the hope that they would eventually comply with the re- documentation process. Given the legal requirement only to 
detain individuals where there is a realistic prospect of removal, this is potentially a breach of their human rights” (ICIBI, 2014: 2).  
(Source: Independent Chief Inspector of Borders & Immigration, (2014), ‘An Inspection of the Emergency Travel Document 
Process May-September 2013.’ Available at http://icinspector.independent.gov.uk/wpcontent/uploads/2014/03/An-
Inspection-of-the-Emergency-Travel-Document-Process-Final-Web-Version.pdf) 
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behaviour arising from their illness may have alienated those who were closest to them. Detainees in 
this position will often be reliant on Home Office Section 4(1)(c) bail accommodation if they wish to 
seek release on bail.  
 
An unknown but presumed to be small number of former detainees, granted release on bail by the 
First-tier Tribunal Immigration and Asylum Chamber, are on a National Offender Management 
Service licence at the time of their release and are required by the terms of their licence to reside in 
premises approved by the National Offender Management Service.  National Probation Service 
Approved Premises local managers nowadays may refuse to provide these individuals with an 
Approved Premises bed unless ‘move-on’ accommodation is in place.20 For a proportion of 
immigration detainees their only option for ‘move-on’ accommodation is Section 4(1)(c ) 
accommodation.  They may have a home in the UK but precluded by some form of restriction order 
(e.g. non-molestation order, non-contact order] from occupying those premises on release.]) 
Immigration detainees required to reside in Approved Premises on release are entitled to apply for 
release on immigration bail but will be unable to do so in a number of cases if s4(1)(c ) bail 
accommodation is not available. 
 
 
2. The proposal to close off support for failed asylum seekers who make no effort to 
leave the UK at the point that their asylum claim is finally rejected, subject to 
continued support in cases with a genuine obstacle to departure at that point or in 
which further submissions are lodged with the Home Office and are outstanding 
(paragraphs 20-21).  
 
As we understand the consultation paper, and it is confusing, a person in whose case there is a 
genuine obstacle to departure at the time of removal will continue to receive support but a 
person where such an obstacle arises subsequent to the end of the grace period will not do so 
unless and until they lodge further submissions. 
 
If a person cannot leave the UK, be it for 48 hours, two weeks, six weeks or six months, then 
they stand in need of support. They are not permitted to work to support themselves and they 
have no access to mainstream benefits. If they have no access to support from the Home Office, 
the alternatives are: 

i) they die from lack of food and/or shelter (see the child EG  case above, this happens 
where persons have no access to any support, whether or not the reason for this is 
that they cannot leave the UK) 

ii) They support themselves through unlawful work, which may include exploitative or 
dangerous work. 

iii) they are the beneficiaries of charity, whether from individuals or organizations 
iv) They apply to local authorities for emergency assistance, including assistance to avoid 

a breach of their human rights. 
v) They receive emergency assistance as a result of emergency interventions by the 

police or other emergency services, including emergency medicine. 
 
Case of G 

                                                           
20 This requirement is intended by NOMS to ensure that AP beds are not blocked by individuals (UK citizens and 
foreign nationals) without access to housing and a known address to transfer to at the end of their supervision in 
Approved Premises. 
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G’s asylum claim had been refused because she did not reply to the Home Office’s request for further 
information. As this request had been sent to an incorrect address she had asked for this decision to be 
withdrawn and was waiting for a decision from the Home Office. She had also made a fresh asylum claim. 
G had recently given birth and because she did not have any accommodation the local authority agreed 
to provide temporary support.  This was, however, being withdrawn. A voluntary sector organisation 
had assisted G to apply for section 4 support but this was refused as the Home Office considered that 
she was eligible for section 95 support. Home Office then changed its mind and told G to reapply for 
section 4 support. She went back to the voluntary organisation and spent all day in their offices but they 
were too busy to help her. Lawyers were instructed, negotiated with the Home Office and were able to 
obtain section 4 accommodation for G the following day.  
 
Case of B 
B’s claim for asylum had failed. He had been in the UK for 15 years, and had an outstanding claim for 
leave to remain in the UK under Article 8 of the European Convention on Human Rights. He had been 
street homeless for four years and had recently been admitted to hospital for a month, which included 
spending a week in the intensive care unit due to acute renal failure and respiratory failure. The hospital 
mistakenly believed he was not entitled to any help with housing and discharged him back to sleeping on 
the street. Five days later, lawyers were instructed, advised him to apply for section 4 support, and 
submitted an urgent application to the Home Office. However, the Home Office said that it would not 
be able to process the application for 14 days. The following day the lawyers sent the Home Office a 
letter before claim threatening judicial review due to the delay in making a decision on B’s section 4 
application and B was provided with section 4 accommodation that day.  
 
Case of L 
L was homeless and had spent several nights sleeping on the street. He also suffered from mental health 
problems and attended for specialist counselling as a survivor of torture. A voluntary sector organization 
assisted him to apply for section 4 support. That organization, and the organisation that provided 
counselling made repeated requests that B’s application to be treated as urgent because of their 
concerns about his health. However, he had been waiting for over six weeks for the application to be 
processed and the Home Office refused to say when this would happen. Lawyers were instructed and 
secured section 4 accommodation that day.   
 
 
We recall the remarks of Baroness Hale in R(Limbuela) et ors v SSHD [2005] UKHL 66 
 

“…this is not a country in which it is generally possible to live off the land, in an indefinite state 
of rooflessness and cashlessness. It might be possible to endure rooflessness for some time 
without degradation if one had enough to eat and somewhere to wash oneself and one's 
clothing. It might be possible to endure cashlessness for some time if one had a roof and basic 
meals and hygiene facilities provided. But to have to endure the indefinite prospect of both, 
unless one is in a place where it is both possible and legal to live off the land, is in today's 
society both inhuman and degrading. … If a woman of Mr Adam's age had been expected to 
live indefinitely in a London car park, without access to the basic sanitary products which any 
woman of that age needs and exposed to the risks which any defenceless woman faces on the 
streets at night, would we have been in any doubt that her suffering would very soon reach the 
minimum degree of severity required under article 3? I think not.”  (paragraph 75) 
 

Neither objectives one nor two are lawful objectives or acceptable risks for a government 
policy.  Nor, we suggest, is v) since the intervention, which may have to made repeatedly, are 
likely to be triggered by an actual or imminent breach of an individual’s human rights.  
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We have seen no assessment of the impact on the voluntary sector, nor any assessment of the 
extent to which there is sufficient charitable assistance, sufficiently distributed across the 
country, to meet need. Very often those providing support on a voluntary basis will seek to 
determine what entitlements an individual may have, therefore one of the first things they will 
do is make an application to a local authority.  Local authorities will have to administer such 
applications, whether or not they determine that they have a responsibility in all cases or not.   
 
It is unacceptable that the lodging of further submissions is the trigger for support to be 
provided when further submissions must be lodged in person in Liverpool but absolutely no 
provision is made to pay for that journey.  Local authorities are held to ransom by this: pay for 
the journey or continue to provide support because the person has no access to Home office 
support.  
 
There is a clear incentive in this system for a person to make further submissions as a means of 
obtaining support and there is a clear incentive for local authorities, charitable and voluntary 
organizations to persuade them to do so. 
 
The distinction between those who apply within the grace period and those who do not is 
artificial.  A reason preventing removal can arise in the country to which it is proposed to 
return someone (for example a land route of return from a neighbouring country may cease to 
be available) or in their personal circumstances.  For example, it may prove impossible to 
document a person in the early stages of pregnancy.  She then becomes unable to fly. 
 
Alternatively a person may be able to make other arrangements for accommodation at the time 
when s/he is refused, but then these break down at a time when s/he is unable to leave the UK. 
 
Case of N  
N was seven months pregnant and had been street homeless and sleeping inside a church and on a park 
bench for two months.  She was an asylum seeker, waiting for the Home Office decision on her fresh 
claim for asylum. She had become street homeless after the person with whom she had been living had 
asked her to leave.  A voluntary sector organisation had assisted her to apply for section 4 support. At 
the time when she saw legal aid lawyers, the application had been outstanding for 14 days, during which 
time N continued to be sleeping in the church and outside.  The Home Office refused to say when a 
decision would be made and therefore the voluntary sector organisation referred her to lawyers.  The 
lawyers sent the Home Office a letter before claim threatening judicial review due to the delay in making 
a decision on N’s section 4 application.  She was provided with section 4 accommodation that day.  
 
We are also concerned about cases where support is wrongly terminated. 
 
Case if B 
B was in receipt of section 4 support but was given one weeks’ notice by the accommodation manager 
that this support would terminate on the basis that it should have ended two years previously as it was 
alleged that B had breached the conditions of his support at that time.  This was not something that had 
previously been put to B and he denied the allegation of a breach in any event. A voluntary sector 
organisation assisted B to make a new application for section 4 support, and asked that this be treated as 
urgent due to his imminent homelessness and because he has a disability; his leg has been amputated and 
he wears a prosthetic limb. However, the Home Office refused to give B’s application any priority or 
provide him with accommodation before his current accommodation was due to end. The voluntary 
sector organisation referred B to lawyers as they considered that B would be street homeless unless 
legal action was taken. The lawyers sent the Home Ofifce a letter before claim threatening judicial review 
and he was provided with accommodation the following day.  
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The Joint Committee on Human Rights summarised the situation admirably in its 2007 report 
The Treatment of Asylum Seekers21 
 

120. We consider that by refusing permission for most asylum seekers to work and operating a system 
of support which results in widespread destitution, the treatment of asylum seekers in a number of cases 
reaches the Article 3 ECHR threshold of inhuman and degrading treatment. This applies at all stages of 
the asylum claim process: when an individual is attempting to claim asylum, during the period of 
consideration of their claim and during the period after their claim is refused if they are unable to return 
to their country of origin. …We have been persuaded by the evidence that the Government 
has indeed been practising a deliberate policy of destitution of this highly vulnerable 
group. We believe that the deliberate use of inhumane treatment is unacceptable. We 
have seen instances in all cases where the Government’s treatment of asylum seekers and 
refused asylum seekers falls below the requirements of the common law of humanity and 
of international human rights law. 
 
121. The policy of enforced destitution must cease. The system of asylum seeker support is a confusing 
mess. We have seen no justification for providing varying standards of support and 
recommend the introduction of a coherent, unified, simplified and accessible system of 
support for asylum seekers, from arrival until voluntary departure or compulsory removal 
from the UK.  

 
 
3. The proposed changes for failed asylum seekers with children (paragraphs 29-33).  
 
We recall the report of the Joint Committee on Human Rights in 200722 on the section 9 pilot  

 
97. The section 9 pilot has caused considerable hardship and does not appear to have 
encouraged more refused asylum seeking families to leave the UK. We urge the 
Government to publish the results of the pilot without further delay. We believe that 
using both the threats and the actuality of destitution and family separation is 
incompatible with the principles of common humanity and with international human 
rights law and that it has no place in a humane society. We recommend that section 9 be 
repealed at the earliest opportunity. 

 
When the Immigration and Asylum Act 1999 was passing through parliament, there was 
concern that families might be denied support. The Rt Hon Jack Straw MP, then Home 
Secretary said 

Our commitment goes further in the case of families, although that point has sometimes not been 
understood outside the House. Such families will be supported for as long as they remain in this country. 
That includes families that may have lost, on their initial application, any appeal and any judicial review, 
and families awaiting removal or deportation. Families with children will be supported under the 
arrangements as long as they are here,”23  

 
For the Conservative party, Mr James Clappison responded 

“We were concerned—and so were many others—that children could slip through the safety net that 
the Government were seeking to put in place and that, as a result, children and families could suffer 

                                                           
21 10th Report of session 2006-2007 HL Paper 81, HC 60 
http://www.publications.parliament.uk/pa/jt200607/jtselect/jtrights/81/81i.pdf (accessed 1 September 2015). 
22 Op. cit.  
23 HC Report, 16 June 1999, 411. 
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hardship, especially children who were taken into care and separated from their families—which is 
undesirable and should be avoided if possible—or even worse. … 
The Home Secretary has asserted that it was not the intention of the framers of the Children Act to 
cater for situations such as the one that he has outlined. That may be so, but he is wrong in one respect. 
The framers of the Act, which received all-party support, intended to provide comprehensive protection 
for children, covering all contingencies; going back to the spirit of the Act, I think that that was its 
intention. 
 
… We still support the principle of the 1989 Act—that all children on British soil should be given the 
same protection—and are now seeking an assurance from the Government that that principle shall 
continue in legislation. We want there to be a safety net for all children, because no child should go 
without protection…. We are concerned about the welfare of children, who should not suffer under any 
circumstances, whoever their parents are and whatever their basis for being in the country. The intention 
of the original Children Act 1989 was that any child on British soil should benefit from its comprehensive 
protection which puts their interests first.24  

 
The consultation paper nowhere confronts what is to happen to a family for which support 
ends, in the period between that termination of support and their leaving the UK, be that period 
a day, 10 days, 10 months or years.  See our comments in response to question 2 above as to 
the possible outcomes for the adults in the family 
 
For the children in the family the possible outcomes are: 
 they die from lack of food and/or shelter (see the child EG  case above) 

i) the family disappear underground where the children are supported through the 
unlawful work of the parents. 

ii) they are the beneficiaries of charity, whether from individuals or organizations 
iii) the family applies to local authorities for emergency assistance under, including 

assistance under the Children Act 1999 to avoid a breach of their human rights and 
of the local authorities duties toward children.  Either the family is supported to stay 
together, or the children are taken into care 

iv) They receive emergency assistance as a result of emergency interventions by the 
police or other emergency services, including child protection services. 

 
None of the above outcomes, with the exception of iv) where the family is kept together, is 
compatible with the Home Office’s duties under s 55 of the Borders, Citizenship and 
Immigration Act 1999 to have regard to the need to safeguard and promote the welfare of 
children.  Nor do we consider them to be compatible with the wider framework of duties 
under the UN Convention on the Rights of the Child.  There are risks of breaches of, in 
particular, articles 2-6, 9, 18, 22,24, 26-27, 31, and 39 of that Convention as well as of  Article 8 
(and in some cases Article 3) of the European Convention on Human Rights. 
 
In its third report on the United Kingdom, the Council of Europe’s European Commission on 
Racism and Intolerance, commented on the Asylum and Immigration (Treatment of Claimants, 
etc.) Act 2004 and stated: 
 

                                                           
24 Ibid. 417-421. 
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“ECRI recommends that the authorities of the United Kingdom ensure that these children not be 
separated from their families, even when the families have failed to comply with removal orders. 
In this connection, ECRI recommends that this aspect in particular of Section 9 of the AIA be 
reviewed in the light of experience in the pilot areas.”25 

 
The proposal is not compatible with the Children Acts 1989 and 2004; the Children (Scotland) 
Act 1995 and the Children and Young People (Scotland) Act 2014 and the Children (Northern 
Ireland) Order 1995 (SI 1995/755). 
 
The positive duties on local authorities and devolved administrations to safeguard and promote 
the welfare of children within their area are, so far as is consistent with that duty, to promote 
the upbringing of such children by their families.  There is power to provide accommodation for 
families and children. To take section 17 of the Children Act 1989 as an example, the 
accompanying guidance makes clear that it is in the best interests of children to live with their 
families and that services under Section 17 can be provided to any member of the family in 
order to assist a child in need26. 
 
The debates on section 9 of what became the Asylum and Immigration (Treatment of Claimants 
etc.) Act 2004 are reminiscent of the consultation paper. In those debates, the then 
Government stated that the purpose of Section 9 was:  
 

“…to encourage people to take voluntary, assisted returns home when their claims  fail, 
and to use the period to enforce returns when they do not do so.”27  

 
It anticipated that the threat of destitution would persuade families to make a voluntary. As 
Diane Abbott MP observed in a memorable speech, this “…wholly underestimates the desperation 
of the people with whom we are dealing”.28  
 
In the Special Standing Committee Mr Clappison for the Conservative Party pressed the then 
Government very hard on whether the splitting of families was contemplated.  

…we look for an assurance from the Minister that asylum seekers' children will not be placed in 
a position inferior to that of other children, and that there will be no holes in the safety net 
through which they can fall. We do not want them to become destitute or to have to be taken 
into care by local authorities.  
… 
When I read the explanatory notes on the clause, I realised that the Minister's supposedly new 
view of it and the new amendments that he might propose had distinct echoes of those notes, 
which state:  

``This clause provides that local authority social services departments may not provide 
assistance to the families of children in need solely because the family is destitute in 
cases where they would be entitled to assistance from the Secretary of State under the 
provisions of Part VI of the Bill. In such cases assistance under the respective Children 

                                                           
25 European Commission on Racism and Intolerance, Third report on the United Kingdom  
Adopted on 17 December 2004 and made public on 14 June 2005, Para 116 
http://www.coe.int/t/e/human_rights/ecri/1-ECRI/2-Country-by-
country_approach/United_Kingdom/United_Kingdom_CBC_3.asp#P568_92558  
26 Framework for the Assessment of Children in Need & Their Families, DoH, April 2000 
27 HC Report, Standing Committee B, Fifth Sitting Thursday 15 January 2003 (Morning) Col.154. 
28 Official Report, 17 December 2003, Asylum & Immigration (Treatment of Claimants etc.) Bill 2nd Reading, 
Col.1645 
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Acts would only be available to the child. Unaccompanied children will continue to be 
entitled to assistance from social services departments under that legislation. Other 
duties of social services departments to children in need or at risk will also continue to 
apply.''  

  …. 
The Minister's problem is that a child has a right to family life—one of the main principles of 
the Children Act. It is a vital factor in the welfare of children that they should be able to live with 
their family and not be taken inappropriately into the care of local social services. The right to 
family life is recognised not only in the Children Act but in the UN convention on the rights of 
the child and in many other such conventions. Early in this Parliament we also passed the 
Human Rights Act 1998. Article 8 of the UN convention deals with the right to family life. I 
wonder how compatible the Bill is with that article and with provisions in the Human Rights Act. 
29 

The debates led to amendment of the clause at Report stage, as discussed above. 
 
The pilot of s 9 demonstrated that it was a singularly unsuccessful provision.30  When finally it 
was published, the evaluation of the pilot indicated: 
 

4.1 The evidence from the pilot taken in November 2005 indicates that there was no significant 
increase in the number of voluntary returns or removals of unsuccessful asylum seeking families. 
It shows that in the form piloted section 9 did not influence behaviour in favour of co-operating 
with removal “ 

 
Of the 116 cases in the cohort, there was only one removal. In the control group, there were 
nine removals. 
 
Thirty-two of the 82 cases in the cohort lost touch with asylum support officials (39%) , in 
contrast to just 21% (18 out of 86) in the control group.  
 
Of the 116 cases in the cohort, support was terminated in 26.  In six of those it was reinstated 
in human rights grounds. Four other families were given local authority support to avoid a 
breach of their human rights.   
 
The British Association of Social Workers and the Association of Directors of Social Services 
both issued statements outlining the inherent contradiction of the law as a result of s 9 and the 
difficulties that its implementation posed for their members.  The later stated: 
 

“The pilot of s 9 by the Immigration and Nationality Directorate…has highlighted the conflict 
that exists between this policy and childcare legislation within which local authorities operate to 
safeguard the interests and welfare of children…the ADSS is also aware that the inherent 
conflict… is likely to result in judicial reviews of individual cases and both the Home Office and 
local councils may be challenged in this way.”31 
 

                                                           
29 Official Report, Special Standing Committee, Immigration and Asylum Bill, 17 March 1999. 
30 Border and Immigration Agency, Family Asylum Policy: The section 9 implementation project (undated) 
http://webarchive.nationalarchives.gov.uk/20140110181512/http:/www.ukba.homeoffice.gov.uk/sitecontent/documen
ts/aboutus/workingwithasylumseekers/section9implementationproj.pdf (accessed 5 September 2015) .  See further 
Immigration, Asylum and Nationality Bill in Standing Committee E, 6th session, afternoon 25 October 2005, Tony 
McNulty MP, at Col.237 
31 Association of Directors of Children’s Services’ Press Statement, 12 August 2005 
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The Chair of the Asylum and Refugee Task Group of the Association of Directors of Social 
Services, Peter Gilroy, said: 
 

“I am greatly concerned that Section 9 has apparently encouraged so many families to 
disappear … It is ironic that at the same time the government is working hard to implement 
Every Child Matters, national policy appears to be encouraging families to disappear.” 32 

 
Ten local authorities in Greater Manchester and one in Lancashire with the support of others 
from Yorkshire and London wrote to the Home Secretary in August 2005 requesting a 
fundamental review of the policy before was extended33.  
 
Barnardo’s undertook research into the implementation of Section 9 based on interviews with 
33 local authorities (18 of whom were involved in the pilot).34 The end of the road –the impact on 
families of section 9 of the Asylum and Immigration (Treatment of Claimants etc.) Act 2004 was 
published on 1 November 2005 and highlighted: 

• All of the local authorities interviewed considered s 9 to be wholly incompatible with the 
Children Act 1989.  Some feared that section 9 would damage the welfare principle and 
child-centred practice more generally 

• Local authority staff had not been given any guidance from the Department for Education 
and Skills on how to undertake human rights assessments, or how they could work with 
families affected by s 9 without risking a breach of their duties under the Children Act 1989 
or the Human Rights Act 1998 

• Many local authorities expected to face judicial review  

• Approaches taken by individual authorities differed considerably  

• Local authorities were extremely concerned about the resource implications of section 9, 
and some felt that the policy was a deliberate attempt to shift costs from the then 
Immigration and Nationality Directorate (IND) to local authority budgets 

 
The report was supported by the Refugee Children’s Consortium, of which ILPA is a member.  
 
Refugee Council and Refugee Action’s 2006 report Inhumane and Ineffective - Section 9 in Practice, 
2006, reaches similar conclusions. Moreover, it found that some 30% of cases in the pilot had 
been wrongly included, given that they had outstanding applications, including for asylum.  A 
further nine cases were removed from the pilot after they were reviewed. 

 
At least 32 families (c. one third) had disappeared and gone underground.  
 
Ministerial statements made clear that the fears of local authorities that responsibility and 
administration would fall to them were these proposals implemented are anything but 
unfounded: 
 

Mr. O'Brien: If someone is not eligible under clause 74, his or her asylum-seeking family can 
go to the local authority for support, and may be granted support, including accommodation and 
basic living needs, under section 17 of the Children Act. 35 

                                                           
32 Refugee Council and Refugee Action, Inhumane and Ineffective - Section 9 in Practice, 2006, page 6. 
33Councils call for review of asylum law that strips families of benefits The Guardian 9 August 2005 
http://politics.guardian.co.uk/homeaffairs/story/0,11026,1545227,00.html 
34 http://www.barnardos.org.uk/end_of_the_road_asylum_report.pdf  
35 Official Report, Special Standing Committee, Immigration and Asylum Bill, 17 March 1999. 
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Beverley Hughes: The Asylum and Immigration (Treatment of Claimants etc.) Bill provides that 
families whose asylum claims have failed would no longer be entitled to support at the expense 
of the taxpayer if they refuse opportunities to leave the country. If parents fail to take these 
opportunities to leave and put their children at risk, it would be for the local authority to decide 
how the interests of the children should be protected under the existing child protection 
legislation that applies to all children.”36 

 
4. The length of the proposed grace period in family cases (paragraph 31).  
  
Not answered. See above.  Implementation of the proposal would be unlawful.  We highlight the 
child EG case discussed above which is an example of a child dying because there was a gap in 
provision (28 days being allowed cases such as that of EG’s mother, who was being moved onto 
mainstream support following her grant of leave).  The review which set out to identify the 
lessons learned from EG’s death concluded at 5.1.4 
 

Westminster Local Safeguarding Children Board should write to the National Asylum Support 
Service and Department for Work & Pensions to express its concern about the adverse 
consequences on vulnerable children and the resulting additional pressure on local professional 
agencies which are triggered in the transitional period between withdrawal of support by the 
National Asylum Support Agency and entitlement to Benefits.  

 
 
5. The proposed transitional arrangements (paragraphs 36-37).  
 
As we understand the proposals it is proposed that single adults currently on section 4 support 
will remain on that support.   
 
We consider that all adults should be provided with the same level of support and that s 95 
levels and types of support are preferable to s 4 levels and types of support as making higher 
levels of provision and thus being less likely to breach human rights, albeit that we do not 
consider current s 95 levels of support adequate in that regard.   To run two different systems 
for a period that is likely to last years would, moreover, be costly and cumbersome to 
administer.  Therefore we advocate that support be provided at s 95 levels, and on terms no 
less favourable than those to be implanted under the new system, to all applicants. Insofar as 
existing arrangements are more favourable, we agree that they should remain in place. We 
emphasise the importance that support is preserved for persons on s 4(1) as well as s 4(2) and 
that all those in detention retain the ability to apply for Home Office support. 
 
We understand that refused families with children will retain section 95 support until departure, 
although the Home Office may review individual cases. For the reasons given, we consider that 
all families should retain s 95 support until departure.  No family currently on s 95 support 
should lose it at an earlier stage than they would have done prior to any implementation of 
these proposals. 
 
Any arrangements that reduce and do not improve the level of support provided to persons 
currently being supported would lead to a spike in applications to local authorities. 
 
 

                                                           
36 HC Deb 02 February 2004 vol 417 c703W. 
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6. The assessment of the impact of the proposals on local authorities (paragraphs 
38-45).  
 
The consultation paper states that the aim has been to avoid imposing “new burdens” 
(paragraph 38) on local authorities. It is unclear what “new burdens is supposed to mean.”  
There are not new legal responsibilities but there will be a much greater need for local 
authorities to support persons using their existing powers.   
 
Those who can find no other means of support will turn to local authorities.  Local authorities 
will have to determine these applications, including dealing with legal challenges to their refusal 
to provide support.  Local authorities are under a duty to act in a way that it is compatible with 
the Human Rights Act 1998. The Home Office could, if it so chose, walk away from the 
provision of support entirely and restore access to mainstream provision for persons under 
immigration control, including those seeking asylum. Local authorities cannot walk away from 
the web of duties they possess and the obligation to exercise these without discrimination, in 
conformity with the Human Rights Act 1998 and in a manner that gives effect to all their other 
obligations, including to safeguard and promote the welfare of children. 
 
The burden of supporting at least some of those who currently fall within s 4 will fall on local 
authorities and devolved administrations.  For example, Local Authorities might be required to 
provide support under section 21 of the National Assistance Act 194837, under the human rights 
savings provisions of Schedule 3 to the Nationality, Immigration and Asylum Act 2002, under the 
children leaving care provisions of the Children Act 1989 and under section 1 of the Localism 
Act 2011. Levels of support to be provided differ in different parts of the UK and special 
consideration should be given to the effect upon the devolved administrations. 
 
Birmingham City Council v Clue [2010] EWCA Civ 460 established that it is not reasonable for a 
person with a pending claim under Article 8 of the European Convention on Human Rights to 
be required to return to their country of origin, and as long as the claim has some merit then 
support from the local authority should be provided whilst the claim is pending.   
 
People will look first to local authorities, whether or not their applications succeed.  If the 
residence test proposed in the Government’s Transforming Legal Aid consultation38 emerges in 
any form from the current legal challenge,39 many may not be eligible for legal aid to assist with 
these applications, which may reduce the number of successful applications and increase the 
numbers of persons left destitute despite having a strong case for support.  
 
The Home Office evaluation of the section 9 pilot which included reviewing its impact against a 
control group of similar cases who did not have their support cut off, in November 2005 and 
again in June 2007 concluded  

Local Authorities indicated that they had difficulty in reconciling what they considered to be 
conflicting principles of child welfare and section 9.  

 
and that the “pilot placed significant demands upon local authority resources”.  

                                                           
37 See SL v Westminster [2013] UKSC 27. 
38 See the Ministry of Justice Transforming Legal Aid: next steps, 5 September 2012. 
39 R(PLP) v Secretary of State for Justice [2014] EWHC 2365 (Admin).  
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Alongside the sanguine attitude to the burden on local authorities in the consultation paper, the 
predicted costs to local authorities in the impact assessment are nonetheless some £32 million 
over 10 years. No attempt has been made to demonstrate what proportion of these costs 
would fall at the early part of the period or how they will be distributed between authorities.  It 
is not made clear whether it covers only the payments they would make, or also the 
administrative costs of processing applications and dealing with the associated legal challenges. 
 
 
7. Whether and, if so, how we might make it clearer for local authorities that they 
do not need to support migrants, including families, who can and should return to 
their own country (paragraph 42).  
 
See above. It is not possible to make clear to local authorities that which is not the case.  See 
the discussion above. 
 
However willing a person is or becomes to leave the UK, it is extremely unlikely that they will 
board a ‘plane at once and their need for support will exist in the meantime. Many will be 
unable to travel for more lengthy periods. They will apply to local authorities.  Local authorities 
will face legal challenges to refusals to provide support. 
 
Schedule 3 to the Nationality, Immigration and Asylum Act 2002 provides that local authorities 
do not have responsibilities under a whole range of legislation to the groups enumerated 
therein, save where to withhold support would breach a person’s human rights.  But in our 
experience it is now the case that applications turn on the question of human rights in any 
event, including rights under Article 3 which provides protection against torture, inhuman or 
degrading treatment.  
 
If the Home Office is serious about not increasing the burden or local authorities or about local 
authorities not picking up the pieces left by the Home office then it must provide a safety net 
which people reach before they fall through to the safety nets provided by local authorities.  But 
in its amendments to powers under s 4, it is getting rid of such safety nets as it currently 
possesses. 
 
 
8. Any suggestions on how the Home Office, local authorities and other partners 
can work together to ensure the departure from the UK of those migrants with no 
lawful basis to remain here and minimise burdens on the public purse (paragraph 
47).  
 
Yes. 
 

• Applications must be determined fairly and accurately by the Home Office in the first 
instance.  Procedures such as the detained fast-track, which produce unfair, 
unsustainable and unlawful decisions create a cohort of persons who appear to be at the 
end of the line but have a strong claim to be allowed to remain which has yet to be 
recognised. They also create a perception that Home Office decisions are not 
sustainable and may be overturned. The abolition of the detained fast track would be a 
first step to improving the quality of decision-making, but the task is much greater than 
that and extends to Article 8 cases. The Home Office must improve its ability to identify 
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the lawful basis on which persons may remain in the UK, whether for protection 
reasons, because they are stateless, or on the basis of rights to private and family life. 

• Levels of application fees, whether for initial applications or on appeal should be 
reviewed, including in cases where there is no legal aid.  Fee waiver must operate easily. 
The inability to make an application in time because of lack of funds is one reason why a 
person becomes an overstayer 

• Further submissions should be accepted close to a person’s place of residence.  There 
should be no obligation to travel to Liverpool. 

• Legal aid should be provided for immigration cases, including those turning on Article 8 
of the European Convention on Human Rights, the right to private and family life.  
Persons under immigration control need to be able to access advice from an 
independent expert whose assessment of the strengths and weaknesses of their case 
they can trust.  

• In our experience sustainable decisions that take account of all relevant information are 
processed more quickly overall.  Refugees are recognised at an earlier stage, including at 
the initial stage.  Where the case proceeds to appeal, issues are narrowed rather than 
mushrooming.  Overall speed of the process, rather than artificial acceleration at one 
stage at the expense of good quality information and sound judgment, reduce the total 
length of a case and thus save support costs overall. 
 

 
Case of K 
K’s support was terminated and because of this he did not receive notice of the appeal hearing. The 
appeal was heard in his absence and, in the absence of evidence from him, dismissed.  He did not know 
that this had happened. He applied for and was granted ‘section 4’ support on the grounds that there 
was no route of return to his country of origin. When Secretary of State indicated an intention to cease 
support, on the grounds that there was now a viable route of return,  K’s legal representatives, a law 
centre, prepared submissions to demonstrate that K continued to be entitled to support on other 
grounds, citing the applicable case law. The Secretary of State indicated that support would be 
terminated before the date on which K could lodge further submission in Liverpool.  This would have left 
K street homeless.  The representatives applied for an emergency judicial review to require the 
Secretary of State to accommodate K until he was able to make his application.  Within just a few days, 
the Secretary of State indicated that K would be granted indefinite leave to remain in the UK. 
 
Case of D 
D, with the help of a voluntary sector organisation, had applied for section 4 support as he, his wife and 
his children (aged three, four, and seven) had been told to leave their relative’s accommodation and they 
had nowhere else to go. The Home Office refused this application as D was not treated as having made a 
fresh claim for asylum as he had not submitted this in person at the Liverpool.  D had not done so 
because he could not afford to travel to Liverpool. A duty barrister from the Asylum Support Appeals 
Project, acting pro bono, represented D at his appeal to the First-tier Tribunal (Asylum Support), but the 
appeal was refused, although it was accepted that D was destitute. D was referred to legal aid lawyers 
for advice about challenging those decisions. D’s immigration background was unusual and complicated, 
and it was advised that rather than challenge the section 4 decisions, under which support is provided to 
persons whose claims for asylum have failed, he should instead apply for section 95 support, which is 
paid to persons who have an outstanding, unresolved claim for asylum.  D was provided with emergency 
accommodation (available in these circumstances but not in cases of section 4 support) within two days 
and subsequently went on to receive section 95 support.   
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It is vital not to fall into the error of developing policies on the basis that those with no lawful 
leave will chose to leave.  Research commissioned by the Home Office gives the lie to this.40 
Persons refused asylum have little incentive to stay in touch with the authorities once support is 
withdrawn, whether to arrange departure or for any other reason. Those who do try to stay in 
touch, whether with the Home Office or with their lawyers, are unlikely to be able to do so 
because of their destitution. Home Office staff have identified the advantages of allowing 
persons seeking asylum to remain in their accommodation until removal or a grant of leave.41 
 
ILPA members are very familiar with advising someone that their case has no prospects of 
success and that the law can do nothing for them.  They do not all decide to leave.  Far from it.  
The reasons for this were set out in the speech of Diane Abbott MP to which we have alluded 
above: 
 

I have heard the Minister for Citizenship and Immigration say, very reasonably, that 
reasonable, sensible parents, faced with the prospect that their children would be 
taken into care, would agree to go back whence they fled. They would do the 
reasonable and sensible thing, take the plane ticket and go back. She clearly has not 
done what some of my hon. Friends have been doing for 17 years: she has not sat 
across a table from people whose asylum or immigration case was going nowhere 
and told them what they have already heard half a dozen times from lawyers, advisers 
or social workers. She has not had to try to talk to such people only to see complete 
disbelief and terror in their eyes. 
 
Reasonable people, people in the Minister's position, take reasonable decisions. 
Desperate people—those with whom I and some of my colleagues deal week in and 
week out—take unreasonable and irrational decisions. Tragically, some parents faced 
with that choice will take the ticket and go home, but many others will find themselves 
forced underground, or even more vulnerable and marginalised than they were 
before. 
 
I do not care if most parents take reasonable decisions. If some parents are so 
frightened of going home to face torture, political persecution and, yes, economic 
chaos and destitution—something that we in this place cannot really get our heads 
round - that they are prepared to see their children go into care, that is a situation 
that no decent Government should bring about. The use of even one child as an 
instrument to enforce the removal of its parents is one child too many. As a 
Government, we cannot use the threat of destitution or losing a child as an instrument 
of asylum policy. There must be better methods than that42 

 
Still Human Still Here records that in 2014, on average 70% of those from Afghanistan, Libya, Iraq 
and Egypt were refused any form of protection in the UK.  These are countries in conflict; 
people will put up any hardship rather than return  In the Home Office section 9 pilot nearly a 
third of families went underground to try to avoid the risk of return. It is arguably much more 
difficult for a family to go underground than it is for an adult.  
 

                                                           
40 V. Robinson et. al., Understanding the decision making of asylum seekers, Home Office, 2002 and Zetter et. al., An 
assessment of the impact of asylum policies in Europe 1990-2000, Home Office Research Study 259, June 2003. 
41 UKBA, Simplifying Immigration Law: Responses to the initial consultation paper, December 2007. 
42 Official Report, 17 December 2003, Asylum & Immigration (Treatment of Claimants etc.) Bill 2nd Reading, 
Col.1645. 
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During the passage of the Immigration and Asylum Act 1999, Jeremy Corbyn MP reminded the 
House of the price that not only individuals and their children but a wider society pays when 
people disappear underground 
 
 “Those of us who have the honour of representing one of the large number of inner-urban 

constituencies know many people who have been overstayers for many years. They lead a 
twilight existence. They live in perpetual fear of getting a parking ticket, of being stopped 
in the street, of witnessing a crime and being brought forward as a witness and of going 
to any authority because they know that they will be asked for their passport, their papers 
will be searched for, the Home Office will be contacted and their whole life will be torn 
apart. 

 
If overstayers have a settled relationship and children, that fear is transmitted to their 
children, who are afraid to come forward and get involved. That simply is not right. If 
overstayers are looking for work, they are often subject to the worst possible exploitation. 
They will be exploited in sweatshops, burger bars, kebab houses and other places where 
people can get a job for a short time with no questions asked. They will be paid 
disgraceful wages, and if they are abused by the employer, they cannot do anything about 
that. They cannot go to the Health and Safety Executive to complain about safety, and 
they cannot complain about not receiving the minimum wage or about anything else.43 
 

 
9. Any information or evidence that will help us to assess the potential impacts of 
the changes proposed in this consultation document and to revise the consultation 
stage Impact Assessment (paragraph 48).  
 
For the reasons set out above, the Impact Assessment is wholly inadequate. It fails adequately to 
disaggregate the information presented.  It underestimates wholly the impact on local 
authorities.  It fails to address the effect on the devolved administrations and, in particular, fails 
to model the potential effects of the proposals were the system of support for persons seeking 
asylum altered.44  
 
The costs of the proposals cannot be identified until the effects of the proposals, the likelihood 
of these occurring and the consequences, have been understood. These may be direct 
consequences, such as the costs to local authorities of proce4ssing applications for support and 
instituting care proceedings, or indirect costs such as the likelihood that these measures will 
make it more difficult for the Home Office to identify local authorities willing to be dispersal 
areas, with implications for the costs of housing and accommodating persons seeking asylum as a 
consequence.  willing to  We recommend thorough audit of all the asylum support appeals in 
which the Home Office has withdrawn its decision, the case has been remitted, or the appellant 
had succeeded in his /her appeal without the need for the case to be remitted.  We recommend 
a thorough study of all cases brought against local authorities that concern support for persons 
under immigration control. 
 
A legal aid impact assessment should be carried out, assessing the costs of challenges to refusals 
of support whether brought against the Home Office or against local authorities. 
 

                                                           
43 HC Deb 15 June 1999 vol 333 cc267-86. 
44 Report of the Smith Commission: for the further devolution of powers to the Scottish Government, 27 
November 2014,  at paragraph 96 see http://www.smith-commission.scot/wp-
content/uploads/2014/11/The_Smith_Commission_Report-1.pdf (accessed 5 September 2015). 
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No attempt has been made to identify costs to health services, including emergency services and 
to child protection services of these proposals. Care proceedings are particularly expensive 
procedures. 
 
A through-going review of serious case review reports should be conducted and an analysis with 
local authority and health services teams looking after both children and adults to understand 
what costs implications arise from the current support proposals, where the concerns lie and 
how these proposals might exacerbate problems. 
 
The impact assessment records that “wider costs (including to third sector organisations) are 
not included.”  This is unacceptable given the analysis above, that if support does not come from 
the charitable and voluntary sectors there will be breaches of human rights or the law will be 
broken by persons trying to support themselves. 
 
 
10. Any information or evidence that will help us to assess the potential impacts of 
the changes proposed in this consultation document on persons who have any of 
the protected characteristics as defined in the Equality Act 2010 (paragraph 49).  
 
A full equality impact assessment is required.  We draw particular attention to the child EG case 
discussed above, in which the mother’s health problems increased the risks to the child, who 
died.  We recall that the recommendations in that case were very specifically concerned with 
equality and diversity training. Child EG’s mother had a disease of the brain but many of the 
effects on her can be compared to the effects of a mental illness. The Asylum Support Appeals 
Project’s analysis of 55 cases of refused asylum seekers in 2011 found that 45% had mental or 
physical health problems,45 as did its follow-up research in 2012.46  
  
More generally, the Health and Social Care Act 2012 requires that health inequalities be 
reduced and it must be demonstrated that these proposals do not run counter to that aim. 
 
 The report of the Victoria Climbié enquiry47 concludes with a consideration of race 
 

16.6 Of course, it is impossible to assess after the event the likelihood of a particular step 
being taken in Victoria’s case if she had been a white child. There were so many instances of bad 
practice in this case that one simply cannot begin to determine which of them may have been influenced 
by some form of prejudice, …However, it may well be that, at 
some point, the focus may have shifted from Victoria’s fundamental needs because 
of misplaced assumptions about her cultural circumstances. 
,… 
16.10 The basic requirement that children are kept safe is universal and cuts across 
cultural boundaries. Every child living in this country is entitled to be given the 
protection of the law, regardless of his or her background. …Every organisation concerned with the 
welfare and protection of children should have mechanisms in place to ensure equal access 
to services of the same quality, and that each child, irrespective of colour or background, should be 
treated as an individual requiring appropriate care. 

 
 

                                                           
45 ASAP, No credibility: UKBA decision making and Section 4 Support, April 2011, pages 3 and 8. 
46 ASAP, One Year On, Still No Credibility, December 2012. Research conducted July 2011 - Jan 2012.  See also Morag 
Gillespie, Trapped: Destitution and Asylum in Scotland, September 2012 
47 Cm 5739, the Lord Laming. 
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16.13 This was not an Inquiry into racism. But what cannot be ignored is that we live in 
a culturally diverse society and that safeguards must be in place to ensure that skin 
colour does not influence either the assessment of need or the quality of services 
delivered. That is the challenge to us all.” 

 
 
Adrian Berry 
Chair 
ILPA 
8 September 2015 


