
 

 

ILPA briefing for House of Lords Second Reading of the Immigration 
Bill 2015, 22 December 2015 
 
The Immigration Law Practitioners’ Association (ILPA) is a professional membership association, 
the majority of whose members are barristers, solicitors and advocates practising in all aspects 
of immigration, asylum and nationality law. Academics, non-governmental organisations and 
individuals with an interest in the law are also members. Established in 1984, ILPA exists to 
promote and improve advice and representation in immigration, asylum and nationality law 
through an extensive programme of training and disseminating information and by providing 
evidence-based research and opinion.  ILPA is represented on many Government and other 
consultative and advisory groups. 
 
This briefing provides an overview of some of the changes the Bill seeks to implement and of 
some of the changes ILPA would wish to see. It highlights matters debated in the House of 
Commons. It is structured as first an overview, then a section on appeals and then the 
provisions of the Bill in order, ending with the question of refugee family reunion which we wish 
to see continue to feature in debates on the Bill. We are happy to provide further information 
on request. Please get in touch with Alison Harvey, Legal Director or Zoe Harper, Legal 
Officer, Alison.Harvey@ilpa.org.uk Zoe.Harper@ilpa.org.uk , phone 0207 2518383. 
 
OVERVIEW 
 
The overall impression as the Bill emerges from the House of Commons is one of haste: 
proposals not fully thought through or developed; inadequate evaluation, and drafting that is 
struggling to keep up.  A further sign of apparent haste is that extensions to Scotland, Northern 
Ireland and in some cases Wales are deferred to regulations1.   If conversations with the 
devolved administrations are required then these should have taken place before the Bill was 
presented to parliament, so that their concerns could influence the choice of provision for the 
country as a whole.  This is all the more so as the reserved matter of immigration increasingly 
encroaches upon devolved matters such as housing.  To make provision for matters to be dealt 
with by regulations is not without consequence.  For example if a matter in primary legislation is 
found to be incompatible with human rights, a declaration of incompatibility can be issued but 
parliament can decide how to respond.  Regulations that are incompatible with human rights can 
be struck down.   
 
Debates in the House of Commons have exposed that the effects of the changes wrought by 
the Immigration Act 2014: removing rights of appeal, creating a civil penalty scheme for 
landlords and landladies, creating out of country appeals, have yet to be evaluated or fully 
understood and that the proposals in this Bill are based only on hypotheses about how they are 
working.  
 
This bill makes demands that the Home Office is not equipped or able to meet and gives the 
Home Office powers that it cannot be relied upon to exercise properly.  It is predicated 
upon the false assumption that the Home Office gets it right, not most of the time, 
but all of the time.  The Bill will mean that where the Home Office exceeds or abuses its 

                                                           
1 See in particular Annex B to the Explanatory Memorandum, at http://www.ilpa.org.uk/resources.php/31648/ilpa-
briefing-for-house-of-commons-debates-14-december-2015-on-relocation-of-migration-in-need-of-in  
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powers, or simply fails to do the job, British citizens are denied their entitlements as citizens; 
persons whose presence in the UK is authorized, and indeed welcomed, are not able to live and 
work in accordance with the conditions of their authorization, and the rights of all: citizens, 
persons under immigration control and those with no leave, are put at risk.   
 
The Home Office is shielded from challenge: there will in very many cases be no remedy and no 
redress.  The Bill cannot be read in isolation from the cuts in legal aid.2  Restrictions on judicial 
review3 further reduce the likelihood of challenges.  It is a reasonable assumption that if 
parliament does not put a safeguard into place it will be considerable time before that safeguard 
can be put into place through litigation.  
 
 
PART 4 APPEALS 
 
The Immigration Act 2014 contained a power to certify deportation appeals before these 
appeals began or while they were in train.  The effect is that, other than in cases based on fear 
of persecution or ill-treatment abroad, a person can be removed before the appeal is heard if to 
do so would not breach human rights and rights under EU law and in particular would not cause 
“serious irreversible harm.”  Now, in clause 34, it is proposed to extend these powers beyond 
deportation cases, where a person’s presence in the UK is deemed “not conducive to the public 
good,” to all cases of persons appealing an immigration (non-asylum) decision.  Since rights of 
appeal are now restricted to protection and human rights grounds, this means for the most part 
those applying under the immigration rules on family life as well as those relying on, for 
example, Article 4, the prohibition on slavery or forced labour or Article 8 of the European 
Convention on Human Rights, the right to private and family life.  Those affected may be 
people who up until the point of refusal have had leave to be in the UK and who are 
of impeccable character. A worker who marries a British citizen, applies to remain with that 
person and is wrongly refused will face removal from the UK, with loss of job, partners 
separated and parents separated from children, until the appeal is finally determined.  In the 
meantime, for example, the parent remaining in the UK has to give up their job to care for the 
child and thus the family income is further reduced and they cannot meet the requirements of 
the Immigration Rules at the date of the decision.4 
 
The power of one party to a case to send the other party from the jurisdiction so that they 
cannot appear before the court or tribunal and may struggle to present their case at all is 
inimical to the notion of equality of arms.  
 
On 25 November 2015 the Court of Appeal gave judgment in Public Law Project v The Lord 
Chancellor & Anor [2015] EWCA Civ 1193 (25 November 2015) 5 holding that draft regulations 
on a “residence test” limiting legal aid to persons within the jurisdiction, lawfully resident and 
who have been lawfully resident for 12 months in the past, are lawful. The case is now under 
appeal to the Supreme Court.  If a residence test were introduced it would mean that for those 
without the requisite leave there would be no legal aid to challenge the certification of the case 
prior to removal.  There is already no legal aid for article 8 appeals. Appeals will not be pursued 

                                                           
2 See the Legal Aid, Sentencing and Punishment of Offenders Act 2012 . 
3 Criminal Justice and Courts 205 Act Part 4.  
4 The material date, see Nationality, Immigration and Asylum Act 2002, s 85(4). 
5 http://www.bailii.org/ew/cases/EWCA/Civ/2015/1193.html  
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or will be pursued inadequately given the costs of pursuing an appeal as a privately paying client 
from overseas.   
 
The Home Office does not get these decisions right all of the time. Success rates are set out 
below6:    

   All     Asylum    Managed      Entry   Family     Deport 
       Migration  Clearance  Visits   &Others 

     

2012/13   
Determined at hearing / 
papers 68,187 10,106 21,669 12,815 22,525 1,072 

    Allowed/Granted % 44% 30% 49% 50% 43% 32% 

    Dismissed/Refused % 56% 70% 51% 50% 57% 68% 

2013/14   
Determined at hearing / 
papers 67,471 9,897 28,720 14,291 12,766 1,797 

    Allowed/Granted % 44% 29% 49% 48% 43% 37% 

    Dismissed/Refused % 56% 71% 51% 52% 57% 63% 

2014/15r   
Determined at hearing / 
papers  66,262      9,137       38,084       11,631 

      
5,314  

          
2,096  

    Allowed/Granted % 40% 31% 42% 42% 37% 33% 

    Dismissed/Refused % 60% 69% 58% 58% 63% 67% 

The separation of a family until the appeal is finally determined, is for a lengthy, and unknown, 
period. We are currently seeing cases before the Immigration and Asylum Chamber of the First-
tier Tribunal listed for August 2016.  This is before onward appeals are considered.  The 
President of the First-tier Tribunal issued a message about the challenge of listing and ILPA 
understands that delays are likely to increase in the foreseeable future. It is ILPA’s understanding 
that volumes of appeals, and of judicial reviews, have exceeded those predicted at the time of 
the passage of the Immigration Act 2014.   
 
ILPA supports amendments to remove clause 34 from the Bill7. 
 
Information to seek 

• What steps are being taken to ensure that the Tribunal deal with the volume 
of work before it and whether payments are being made from the Home 
Office to Her Majesty’s Courts and Tribunals Service to mitigate the effect of 
Home Office legislation on courts and Tribunals? 

 
Clause 35 would amend provisions that allow a person’s leave to continue on the same terms 
and conditions pending an appeal or administrative review of a decision to revoke or cancel 

                                                           
6For full table see Table 2.5a in the zip file at https://www.gov.uk/government/statistics/tribunals-and-gender-
recognition-certificate-statistics-quarterly-april-to-june-2015 In immigration judicial reviews, Professor Robert 
Thomas, of the University of Manchester School of Law, who has conducted detailed research into the immigration 
and asylum chambers of the tribunals over many years,  has taken account of reviews won by claimants and those 
conceded by the Home Office and has concluded “It is estimated here that the true success rate of immigration 
challenges is nearer to 30 per cent than the less than one per cent figure that arises from the Government’s preferred and 
misleading metric.” Mapping Immigration Judicial Review Litigation: An Empirical Legal Analysis [2015] P.L. October, 
Thomson Reuters (Professional). 
7 Amendment 27 at Commons Report. 
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leave.  The Explanatory Notes to the Bill contend that the provisions revoked “have no 
continuing purpose.”  This currently true, but the reasons why it is true should be challenged.  
During the passage of the Immigration Act 2014 examples were given of where those losing 
rights of appeal would instead be given an administrative review.  These included where leave is 
revoked or cancelled. 8 This example disappeared when the Explanatory Notes to the Bill 
became the Explanatory Notes to the Act.  The subsequent Immigration Rules on administrative 
review9 do not provide for administrative review where a person’s leave is cancelled or 
revoked.  Such a person has no right of appeal and no administrative review.  Such persons are 
thus unable to continue to work, rent property etc from the moment of the Home Office 
decision, however erroneous that decision may be.  They, their families and their employers 
suffer as a result. 
 
Assurances to seek 

• Obtain from Ministers assurances that those whose leave is curtailed or 
revoked will be given a right of appeal or of administrative review against 
that decision as this was the basis on which parliament agreed to the relevant 
provisions of the Immigration Act 2014. 

 
 
PART 1 LABOUR MARKET AND ILLEGAL WORKING 
 
Director of Labour Market Enforcement 
In 2007, the Trades Union Congress’ Commission on Vulnerable Employment produced a 
report Hard work; hidden lives10 which proposed a “Fair Employment Commission” with “an 
advisory role at the highest level of government” which would have “permanent responsibility for 
promoting cross-government awareness of the problem of vulnerable employment, and taking strategic 
action to ensure a coordinated and comprehensive response.” 
 
The Bill proposes not a Commission but a Director of Labour Market Enforcement, producing a 
strategy and reports to parliament, acting as an information hub but not making 
recommendations in relation to individual cases. ILPA’s response to the consultation on the role 
of the Director can be read at http://www.ilpa.org.uk/resources.php/31617/ilpa-response-to-
department-for-business-innovation-and-skills-consultation-tackling-exploitation-in  
 
Debates in the House of Commons suggested that the focus of the Director of Labour Market 
Enforcement will be on enforcement of prohibitions on working rather than on prevention of 
exploitation.  ILPA supports amendments to make protection from Labour market 
exploitation the primary function of the Director11.  
 
While the role of the Director encompasses the Gangmasters’ Licensing Authority, the 
Employment Agency Standards Inspectorate and the National Minimum Wage Commission it 

                                                           
8 Explanatory Notes to Bill 206-EN 2013-2014 at para. 73 “...an administrative review may be sought when a 
person’s leave is curtailed or is revoked” see http://www.publications.parliament.uk/pa/bills/cbill/2013-
2014/0110/en/14110en.htm and see HL Bill 84-EN 2013-14, para. 77 
http://www.publications.parliament.uk/pa/bills/lbill/2013-2014/0084/en/14084en.htm  
9 Available at 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/449633/20150803_Immigration_Rules
_-_Appendix_AR.pdf  (rights to administrative review set out at 3.2, 4.2 and.2). 
10 Available at http://www.vulnerableworkers.org.uk/files/CoVE_full_report.pdf  (accessed 20 September 2015)  
11 See also Amendment 18 at Report Stage in the House of Commons. 
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does not cover the Health and Safety Executive or local authorities with their statutory 
responsibilities for the enforcement of health and safety legislation (mainly in the distribution, 
retail, office, leisure and catering sectors) and for the rights of children at work.   
 
ILPA recommends that a Director of Labour Market Enforcement have specific responsibilities 
to review the way in which immigration rules and legislation undermine attempts to protect 
overseas domestic workers. The amendments made by Statement of Changes in Immigration 
Rules HC 474 with effect from 15 October 2015 are the most restrictive possible 
implementation of the hard-won section 53 of the Modern Slavery Act 2015.  Migrant domestic 
workers who have been recognized as victims of trafficking or slavery may have leave extended 
for up to six months (section 53 says “not less than six months”), but leave may be given in 
increments of less than six months.  The worker has no recourse to public funds during this 
period and is permitted to work only as a domestic worker. The provisions provide little 
incentive to domestic workers to leave situations of abuse and risk their destitution when they 
fail to find gainful employment for such a short period. James Ewins, appointed by the Home 
Secretary to review provision for domestic workers, gave his report to the Home Office over a 
month ago, on 6 November 2015 but it has yet to be published. The Minister said at Commons 
report that it would be published “shortly.12” 
 
Assurances/information to seek 

• Sight of  James Ewins’ report on domestic workers and information on when 
it will be made available; 

• An assurance that discussion with parliament will inform Government’s 
deliberations on the report, not take place only when it has formed a settled 
view. 

  
Offences  
The Bill would create a new criminal offence of working without leave.  Earnings can be seized.  
This is not, as has been suggested13 a new departure.  Criminal offences were created for 
Romanian, Bulgarian and Croatian workers working without authorization.14   The clause, 
Clause 8 does not give the Home Office power to prosecute a single individual it could not 
have prosecuted before: it is already a crime to work in breach of conditions of leave or to be 
in the UK without permission.  But the focus on employment risks deterring workers in 
situations of exploitation from coming forward, thus undermining the Government’s work to 
combat trafficking and slavery.  The Minister said at Commons report: 
 

The Government would not want to prosecute those who have been forced to travel here and 
exploited for the profit of others, which goes to the heart of the matter. That is why the offence 
is not aimed at the victims of modern slavery. The statutory defence in section 45 of the 
Modern Slavery Act 2015 will apply. 15 

 
This is confused.  The offence is blind to the status of the person working without leave.  A 
defence only become relevant once a person has been arrested and charged. 

                                                           
12 HC Deb 1 December 2015, col 209. 
13 Prime Minister’s speech of 21 May 2015 available at https://www.gov.uk/government/speeches/pm-speech-on-
immigration (accessed 20 September 2015). 
14 Accession (Immigration and Worker Authorisation) Regulations 2006 SI 2006/3317  regulation 13 
http://www.legislation.gov.uk/uksi/2006/3317/pdfs/uksi_20063317_en.pdf  and the Accession of Croatia 
(Immigration and Worker Authorisation) Regulations 2013SI 2014/1460 (accessed 20 September 2015)   
15 HL Deb. 1 December 2015, col 208. 
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The provision has been opposed, inter alia, by Tony Smith OBE, Former Director General of 
the UK Border Force16. ILPA supports amendments to remove clause 8 from the Bill17. 
 
Clause 9  widens the existing offence of employing a person without leave so that as well as 
catching those who knowingly employ such a person it captures employers who have reasonable 
cause to believe that the worker had no right to work. This is stated to be to capture those 
who deliberately do not check worker’s documents so that they can at most be liable for a civil 
penalty, but of course it puts a much wider swathe of employers at risk of prosecution. Work is 
broadly defined and covers, for example, a contract for services.  While the threshold for 
commission of the offence is lowered, the maximum penalty is raised, from two to five years. 
ILPA supports amendments to change the test to one of recklessness18. 
 
Illegal working in licensed premises: clause 10 and Schedule 1: Licensing Act 2003: 
amendments in relation to illegal working and clause 11 and Schedule 2: Private Hire 
Vehicles  
 
The most striking thing about Schedule 1 is the new power where an immigration officer “has 
reasonable grounds to believe that any premises are being used for a licensable activity” to enter 
the premises “with a view to seeing whether an offence under any of the Immigration Acts is 
being committed in connection with the carrying on of the activity.”  This is a very wide power 
to search any licensed premises, with no need for a suspicion.  Many Home Office penalties for 
employing persons without permission to work are issued to small businesses that appear likely, 
given that they serve ethnic cuisines, to be run by ethnic minority owners.19  Is this because 
these are the gravest offenders, or because they are searched most frequently, and will the 
same be true of licensed premises? 
 
The Secretary of State is added to the list of persons who must be notified when an application 
for a licence is made.  She can object to the grant of the licence and this is to be taken into 
account by the licensing authority.  She can appeal against a grant of a licence/refusal to cancel a 
licence despite her objection. All running licensed premises are affected by the additional 
bureaucracy. 
 
Clause 11 and Schedule 1 parallel the licensing provisions, but for private hire vehicles: taxis 
and minicabs. 
 
Both clauses and schedules apply only to England and Wales but portmanteau provisions would 
allow the Secretary of State to extend them to Scotland and Northern Ireland by regulation and 
the Explanatory Memorandum records the view that a legislative consent motion would not be 
required for this20. 
 
 

                                                           
16 http://www.publications.parliament.uk/pa/cm201516/cmpublic/immigration/memo/ib05.htm  
17 Amendment 19 at House of Commons report.   
18 House of Commons report, amendment 33. 
19 See https://www.gov.uk/government/collections/employers-illegal-working-penalties (accessed 1 October 2015).  
The latest penalty lists date from 29 September 2015. 
20 See Annex B, at http://www.publications.parliament.uk/pa/bills/lbill/2015-2016/0079/en/15079en.pdf  See 
Amendments 47 to 50, 52 and 53 at Lords Report opposing the extension of the provisions to Scotland. 
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Illegal working notices and orders: clause 12 and Schedule 3 Illegal working closure 
notices and illegal working compliance orders 
Clause 12 and Schedule 3 would give immigration officers powers to close an employer’s 
premises where “satisfied on reasonable grounds” that the employer is employing an “illegal 
worker” as defined, where the employer has been required to pay a civil penalty in the last 
three years, has an outstanding civil penalty or has been convicted of the offence of knowingly 
employing an “illegal worker” or (under the amendments to be effected by this Bill) employing a 
person whom they have reasonable cause to believe is not entitled to work. The initial closure 
could be for up to 48 hours. The immigration officer can then apply to the court for an illegal 
working compliance order which can prohibit or restrict access to the premises for up to two 
years.  ILPA opposes the provisions. If they are brought into effect provision should be made for 
statutory compensation to ensure that notices are not issued in an oppressive manner by 
immigration officers21. 
 
 
PART 2 ACCESS TO SERVICES 
 
We recall the Home Secretary’s introduction of the Identity Documents Bill at second reading: 
 

The national identity card scheme represents the worst of government. It is intrusive and 
bullying, ineffective and expensive. It is an assault on individual liberty which does not promise a 
greater good...We are a freedom-loving people, and we recognise that intrusive government does 
not enhance our well-being or safety. In 2004 the Mayor of London promised to eat his ID card 
in front of "whatever emanation of the state has demanded that I produce it.” 
 
I will not endorse civil disobedience, but Boris Johnson was expressing in his own inimitable way 
a discomfort even stronger than the discomfort to be had from eating an ID card. It is a 
discomfort born of a very healthy and British revulsion towards bossy, interfering, prying, 
wasteful and bullying Government 22 

 
and the words of Anuerin Bevan about the National Health Service in 1952: 

 
Are British citizens to carry means of identification everywhere to prove that they are not 
visitors? For if the sheep are to be separated from the goats both must be classified…”23 

 
A wrongful refusal of an immigration application by the Home Office could jeopardise a person’s 
home, bank accounts and driving licence.   
 
Residential tenancies 
The right to rent scheme introduced under the Immigration Act 2014, requiring landlords and 
landladies to check immigration status documents and not rent to people disqualified from 
renting by their immigration status, is to be extended across the UK from the West Midlands 
where it was first used, without the need for primary legislation. Those who cannot prove that 
they have lawful leave to be in the UK, some of whom will be British citizens, without passports 
or whose passports are regarded by landlords and landladies as possible fakes, will not be able 

                                                           
21 See New Clause 16 tabled at Commons’ Report. 
22 HC Deb 9 Jun 2010: Column 345-350. 
23 In Place of Fear, Bevan, A., (1952), Chapter 5. 



 

 

to rent property at all.  However informal an arrangement to let a room for a peppercorn rent
it is caught by the Act unless it is the subject of a specific exclusion. 

The Home Office has published its 
Birmingham area24.  The Minister described this as “extensive
interviews with only 68 tenants interviewed, of which 88% were students
far from robust.  The Minister suggested that it 
it is unclear what he meant by “hard” for
proportion of black and minority ethnic “mystery shoppers” asked to provide more information 
during rental enquiries and comments from landlords and landladies in focus groups indicating a 
potential for discrimination.  The difficulties the scheme creates for persons without documents 
were also identified.  This should be added to the evidence from the evaluation that 
Council for the Welfare of Immigrants conducted
checks and the Code of Practice for Landlords
confusing and difficult to understand and undertook c
that landlords and landladies are prepared to discriminate against those with complicated 
immigration status who cannot immediately provide documents. 
for Shelter.  This showed 

 

The Government should not be moving to 
February 2016 as it proposes to do.

In the 2014 Act the provisions were backed by a “civil penalty scheme” whereby landlords and 
landladies and their agents could face fines of up to £3000 per tenant.  This Bill moves the 
scheme onto a new footing: one backed by criminal sanctions.  

                                                           
24 Available at https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/468934/horr83.pdf
25 HC Deb 1 December 2015, col 207.
26 Ibid. 
27 http://www.jcwi.org.uk/blog/2015/09/03/right
%E2%80%98foreign%E2%80%99  
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However informal an arrangement to let a room for a peppercorn rent
it is caught by the Act unless it is the subject of a specific exclusion.   

has published its evaluation of the right to rent scheme’s 
The Minister described this as “extensive25” but the sample size is tiny, with 
68 tenants interviewed, of which 88% were students, and the methodology 

.  The Minister suggested that it found “no hard evidence of discrimination
it is unclear what he meant by “hard” for there is evidence of discrimination with a 
proportion of black and minority ethnic “mystery shoppers” asked to provide more information 

s and comments from landlords and landladies in focus groups indicating a 
potential for discrimination.  The difficulties the scheme creates for persons without documents 
were also identified.  This should be added to the evidence from the evaluation that 
Council for the Welfare of Immigrants conducted27. It found that landlords/landladies found the 

Code of Practice for Landlords and the Code of Practice on Avoiding Discrimination
confusing and difficult to understand and undertook checks incorrectly.  JCWI found evidence 
that landlords and landladies are prepared to discriminate against those with complicated 
immigration status who cannot immediately provide documents. A YouGov poll was conducted 

The Government should not be moving to extend this scheme across the country from 
as it proposes to do. 

In the 2014 Act the provisions were backed by a “civil penalty scheme” whereby landlords and 
landladies and their agents could face fines of up to £3000 per tenant.  This Bill moves the 
scheme onto a new footing: one backed by criminal sanctions.  Clause 1

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/468934/horr83.pdf
HC Deb 1 December 2015, col 207. 

http://www.jcwi.org.uk/blog/2015/09/03/right-rent-checks-result-discrimination-against-those

However informal an arrangement to let a room for a peppercorn rent, 

evaluation of the right to rent scheme’s operation in the 
he sample size is tiny, with 

, and the methodology 
found “no hard evidence of discrimination,26” but 

there is evidence of discrimination with a higher 
proportion of black and minority ethnic “mystery shoppers” asked to provide more information 

s and comments from landlords and landladies in focus groups indicating a 
potential for discrimination.  The difficulties the scheme creates for persons without documents 
were also identified.  This should be added to the evidence from the evaluation that the Joint 

. It found that landlords/landladies found the 
Code of Practice on Avoiding Discrimination 
hecks incorrectly.  JCWI found evidence 

that landlords and landladies are prepared to discriminate against those with complicated 
A YouGov poll was conducted 

 

this scheme across the country from 

In the 2014 Act the provisions were backed by a “civil penalty scheme” whereby landlords and 
landladies and their agents could face fines of up to £3000 per tenant.  This Bill moves the 

Clause 13 would create four 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/468934/horr83.pdf  

those-who-appear-
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new criminal offences, two that can be committed by landlords and landladies, and two that can 
be committed by their agents, when the landlord, landlady or agent knows or has reasonable 
cause to believe that a person does not have a right to rent.  The offences carry a maximum five 
year prison sentence.  This is harsh for landlords and landladies who did not ask to be 
immigration officers in the first place. The offences are likely further to deter 
landlords/landladies from renting to persons, whether British citizens or not, who cannot 
produce a British passport and thus prove their immigration status without complicated checks.   
 
Under the 2014 Act it sufficed for a landlord or landlady to conduct periodic checks on a 
tenant’s immigration status.  They were then protected from a civil penalty until the next check 
was due, even if the tenant’s status changed.  Now it is proposed that if the Secretary of State 
gives notice in writing to the landlord or landlady that the person has no right to rent the 
landlord or landlady will face the criminal penalty if they continue to rent to the tenant even 
though the next check is not yet due. Once a landlord/landlady receives such a notice, s/he is 
committing a criminal offence although under the terms of the Bill s/he cannot evict the tenant 
for 28 days.  The Government has so far resisted amendments that would address this28.  It is 
proposed that these measures be applied to existing tenancies.  Landlords/landladies are thus ill-
placed to protect themselves from receiving a notice. 
 
The Minister said at Commons Report the Minister stated that: 
 

These offences are not designed to catch out a landlord who has made a genuine mistake, and 
it is difficult to foresee a situation in which it would be in the public interest to pursue a 
prosecution against a landlord making reasonable efforts to remove illegal migrants from their 
property.29 

 
Thus protection for landlords and landladies appears to rely on prosecutorial discretion.  This is 
likely only to encourage them to try to protect themselves by selecting tenants whom they 
perceive to be unlikely to be “foreign.” 
 
Perhaps of even more importance, Clause 14 would give landlords and landladies new powers 
to evict persons whose immigration status means that they have ‘no right to rent.’   It would be 
an implied term of a residential tenancy agreement that a landlord or landlady could terminate a 
tenancy if adult occupying the premises do not have a right to rent. The powers to put people 
out on the street can be used against families with children.  Courts will be obliged to issue an 
Order for Possession and will have no discretion in the matter.  
 
It is unprecedented in housing law that a landlord or landlady’s notice to quit can be enforced as 
though it were an order of the High Court and our sister organization, the Housing Law 
Practitioners’ Association, has prepared an excellent briefing on this point30.  In many civil 
penalty schemes, including the right to rent scheme, provision is made for a fine to be enforced 
as if it were a debt due under a court order.  But there is an enormous difference between 
having a fine enforced as though it were a debt due under a court order (which is already 
innovative), which means the sum cannot be disputed at this stage, and having a notice to quit so 

                                                           
28 See debates on amendment 22 at Common’s Report stage. 
29 HC Deb, 1 December 2015, col 208. 
30 Available on ILPA’s website at http://www.ilpa.org.uk/resources.php/31491/immigration-bill-house-of-commons-
committee-stage-briefing-from-the-housing-law-practitioners-associ  
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enforced; between having a payment due under a statutory scheme and a notice given by a 
private individual so enforced.   
 
Under Clause 14, a landlord/landlady can use “self-help” to recover possession, i.e. personally 
turn up and throw occupiers onto the street or call on (and pay) a High Court Enforcement 
Officer (previously called a High Court Sheriff) to do so. There are clear risks in self-help, 
of potential violence and damage to property, for both landlord/landlady and tenant.  The 
Minister was pressed on these matters and identified the safeguards that exist at Commons 
Report 

…safeguards already exist. The Secretary of State will serve notices only where she is satisfied 
that the migrant is here unlawfully and only after taking the migrant’s circumstances into 
consideration. Should there be recognised barriers to illegal migrants leaving the UK that are not 
of their own making, these will be taken into account.31 

 
Once again, the reliance on the Home Office getting it right every time. 

 

If, contrary to ILPA’s recommendations, the 2014 right to rent scheme is retained, then the Bill 
is an opportunity to amend the Immigration Act 2014 to make provision for persons seeking 
asylum who have sufficient funds to rent privately and do not need Home Office asylum support 
accommodation. Because they are on temporary admission (if this Bill is enacted “immigration 
bail”) they have no right to rent. Certain forms of accommodation are excluded from the 
scheme, among them asylum support accommodation.  But exclusions are by types of 
accommodation, not types of tenant. The current Home Office approach is that the landlord/ 
landlady should ring the helpline, at which point they will be told that they can rent to the 
person seeking asylum.  This is unsatisfactory: a landlord or landlady is unlikely to pick up the 
‘phone when Home Office guidance makes clear that no leave means no right to rent.   
 
This part of the Bill is also an opportunity to elicit an assurance from the Minister that 
regulations in England will be amended to reverse changes that have produced the unintended 
consequence that young people and households with children given leave to remain in the UK 
which allows them recourse to public funds have unintentionally been made ineligible for local 
authority housing and homelessness services. The problem arises because the relevant 
regulations refer to discretionary leave “outside the rules” whereas leave is now granted within 
the rules. 
 
Driving 
A new strict liability criminal offence of driving whilst not lawfully resident in the UK is 
proposed in Clause 18. Immigration officers and constables will have powers to impound 
vehicles which are owned by the person suspected of not having leave or vehicles owned by 
other persons which that person has driven. Vehicles can be disposed of.   
 
Powers under Clause 17 that would enable police, immigration officers and other persons 
(unspecified) authorised by the Secretary of State to enter premises to search for and seize 
driving licenses and to search persons for these would sit as well in the enforcement section of 
the Bill. The test is one of reasonable grounds for believing, rather than knowledge, that a 
person is in possession of a driving licence and that the person is not lawfully resident in the 
UK. Premises owned or occupied by the person could be searched, but so could the premises 
in which they were encountered, either without prior authorisation from a senior officer.  

                                                           
31 HC Deb, 1 December 2015, col 208. 
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There is an obligation to return driving licences seized only where it is decided not to revoke 
the licence or the person wins their appeal against revocation of the licence.  Normal powers to 
have access to and copy seized material do not apply.  The Explanatory Note states that this is 
so that a person cannot make use of a photocopy to secure goods and services, but there are 
also questions about whether there can be a fair appeal when a person cannot examine the 
evidence held against them. 
 
Bank accounts:  Clause 19 and schedule 4 
Banks and building societies would be required periodically to check the immigration status of 
current account holders and to notify the Home Office if a person does not have the correct 
legal status.  Bank accounts can be frozen.  There is a right of appeal against this. Banks would 
be required to facilitate the closure of bank accounts held by those without legal status.   
 
Banks would be required to notify the Secretary of State when a check identifies that an account 
holder is a person disqualified from holding a bank account under the 2014 Act. Yet the banks 
would perform the check against information notified by the Home Office to an anti-fraud 
organisation (currently CIFAS).  If the Home Office were making proper use of its own 
information it would not be necessary to outsource this work, with the attendant expense and 
regulatory burden, to banks.  Shortcomings in Home Office information would affect checks 
carried out by the banks. According to the impact assessment32, in which it is acknowledged that 
numbers are very rough estimates indeed, numbers are anticipated to be small, c 900 matches 
per year after the first year are anticipated, out of some 76 million current accounts. The 
regulatory burden appears disproportionate. 
 
 
Part 3 ENFORCEMENT and Schedule 4 Amendments to search warrant provisions 
 
Powers of Immigration officers etc. 
In October 2014, in R v Ntege et ors33, a prosecution of persons accused of arranging sham 
marriages, His Honour Judge Madge stayed the prosecution because of both bad faith and 
serious misconduct on the part of the prosecution. He held “I am satisfied that officers at the 
heart of this prosecution have deliberately concealed important evidence and lied on oath.”  
Immigration officers are not part of the regular police force yet they, and in many cases persons 
acting under their supervision, have powers as extensive as those of the police.  These powers 
have been built up over successive pieces of immigration legislation.  Seeming limitations on 
powers are illusory.  For example, Schedule 2, paragraph 2 of the 1971 Act (ostensibly a power 
dealing with individuals on arrival in the UK for the purposes of determining whether they have, 
or should be given leave to enter or remain) has been used by the Home Office as justification 
for conducting speculative, in-country spot-checks involving ‘consensual interviews’34.  At 
Commons Report the Minister suggested that the power was needed to question those 
emerging from vehicles, who have entered the UK in a clandestine manner, but there are 
powers of arrest in such cases.  He then suggested that the power was necessary to “avoid 

                                                           
32 Available at 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/462233/Immigration_Bill_bank_accou
nts_impact_assessment.pdf  
33 See www.ilpa.org.uk/resources.php/30347/r-v-ntege-and-others-on-abuse-of-process-by-immigration-officers-21-
october-2014  
34 HC Deb 1 December 2015, col 232, debate on amendment 39 at Commons’ Report. 
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unnecessary arrests35” but there is no power to arrest someone merely to conduct a 
speculative interview. 
 
It is against this background that the proposed extensions to enforcement powers in Part 3 
should be evaluated.  
 
Under Clauses 20 to 31, immigration officers lawfully on premises, which, given their 
extensive powers of search without warrant means pretty much any premises, will have power 
to search for, seize and retain documents relating not only to crimes but to civil penalties (for 
example those imposed on employers, landlords and landladies) or which may assist in removing 
a person.  The limitation to circumstances where the officer “reasonably believes” that the 
conditions precedent to the exercise of the power are met offer little protection given the 
breadth of those conditions.  Powers to seize and retain evidence relating to (non-immigration) 
crimes are extended from those immigration officers trained as criminal investigators to all 
immigration officers, who will no longer be required to defer to the police. 
 
Instead of enhanced protection for those detained under Immigration Act powers, new powers 
are proposed in Clause 25 for detainee custody officers, prison officers and prison custody 
officers to strip search detained persons for “nationality documents” and the offences of 
obstructing those persons are extended. Although the Secretary of State changed the name of 
the search from “strip” to “full” at Commons’ Report36, the extent of the powers was 
unchanged and the power is still to conduct strip searches. “Nationality documents” are so 
broadly defined that this amounts to a power to carry out speculative searches. This is in 
circumstances where the Home Office has repeatedly been found to have violated Article 3 of 
the European Convention on Human Rights37 for its treatment of mentally ill detainees, with 
many other cases pending or settled. The All Party Parliamentary Groups on Refugees and on 
Migrants have produced a damning report on immigration detention38 which has led to the 
former prisons and probation ombuds, Stephen Shaw, being asked to investigate the treatment 
of “vulnerable persons” in detention but prohibited from examining the decision to detain them 
in the first place. His review is with the Government and the Minister has undertaken to 
respond to his report before the Bill has started its Committee stage in the House of 
Lords and to set out proposals for a “new detained fast track,”39  suspended after findings that it 
was operating unlawfully and, in the words of the Minister, “Risks surrounding the safeguards 
within the system for particularly vulnerable applicants have also been identified to the extent 
that we cannot be certain of the level of risk of unfairness to certain vulnerable applicants who 
may enter DFT.” 40 
 
It is time to accept that things have gone very badly wrong indeed with immigration detention 
and that detention by administrative fiat, without limit of time and a person’s ever being brought 
before a court unless they instigate this, is not compatible with the rule of law. It is time to 

                                                           
35 Ibid. 
36  Government amendments 3 and 4 at House of Commons’ Report.  Amendment 36 would have removed the 
power to strip search from the Bill. 
37 R(S)  v Secretary of State for the Home Department [2011] EWHC 2120; R (BA) v Secretary of State for the Home 
Department [2011] EWHC 2748; R (D) v Secretary of State for the Home Department [2012] EWHC 2501; R (HA 
(Nigeria)) v Secretary of State for the Home Department [2012] EWHC 979; R (S) v Secretary of State for the Home 
Department [2014] EWHC 50. 
38 The Report of the Inquiry into the Use of Immigration Detention in the United Kingdom 3 March 2015 available at 
http://detentioninquiry.com/report/  
39 HC Deb 1 December 2015, col 207. 
40 Hansard 2 July 2015, HCWS83. 
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impose a time limit on detention under Immigration Act powers and to make provision for 
regular automatic judicial oversight of immigration detention.  Amendments to these 
effects were tabled in the House of Commons.  Richard Fuller MP and Mr David Burrowes led 
the calls for a time limit on immigration detention41.  The Minister’s response that detention is 
used only as a last resort and for the shortest possible time42 will ring hollow in the ears of 
those who have read the report of the All-Party Parliamentary Groups. The Minister did not say 
never, however, saying of the 28 day time limit: 
 

It is a blunt instrument that does not take account of the full range of different circumstances… 
I repeat, however, that we are conducting our review in the light of our focus on efficiency and 
effectiveness, and we will revert to the House as I have outlined.43 

 
As to the “blunt instrument” comment; the 28 day time limit is a designed to be a categorical 
rejection of the injustice and harm of indefinite detention and to cut cleanly through the 
conditions in which these have flourished. 
 
Clause 29 Supply of information to the Secretary of State and Schedule 6 Duty to 
supply nationality documents to the Secretary of State were added to the Bill in Commons’ 
Committee.  They mean that any public authority or any specified person, the latter for 
specified purposes, is empowered to supply information to the Secretary of State in connection 
with, inter alia, “anything that is done in connection with the exercise of a function under any of 
the Immigration Acts.”   In addition, a very wide range of bodies, connected with the police, 
local government, NHS trusts, registrars and the Northern Ireland Housing Executive will be 
under a duty to supply “nationality documents”, which are very broadly defined, to the 
Secretary of State. 
 
The new powers this Bill would give immigration officers and others arguably violate the rights 
of persons under immigration control, lawfully present in the UK with leave, such as workers, 
spouses and partners and students, to respect for their home, private life and correspondence. 
The case for the powers has not been made out. Parliament should scrutinise how existing 
powers are being used and the case be made to it for each additional power sought. 
 
Immigration Bail – clause 32 and Schedule 7 
Clause 32 and Schedule 7 give the Home Office new powers to manage those without leave, 
be they refused or persons waiting (as in an asylum case) for an initial decision.  Henceforth 
there will be no concept of “temporary admission” to the UK while a decision is made on the 
case. Instead, anyone without leave who is waiting for a decision will be on “immigration bail”, 
the conditions of which will be managed by the Home Office not the Tribunal.   
 
Temporary admission is most often used for those seeking asylum. The terminology of 
“immigration bail” suggests that detention is the norm and liberty an aberration and also 
suggests that persons seeking asylum are a form of criminal.  In international law, Article 31 of 
the 1951 Refugee Convention expressly protects those who claim asylum from being treated as 
criminals and UNHCR and other international guidance recognises that detention of persons 
seeking asylum must always be the exception. 

                                                           
41 See New Clause 32 at Commons Report. Amendment 37 made provision for automatic judicial oversight of 
detention after eight days, then after a further 28 days, and every 28 days for so long as detention lasts. 
42 HC Report 12 December 2015, col 206. 
43 Ibid, col 207. 
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The tribunal is mocked by provisions in Schedule 7 that allow the Home Office to impose bail 
conditions it has not seen fit to impose or to change conditions it has imposed.  Electronic 
tagging is a deprivation of liberty and should not be imposed where it is not required to make a 
person comply with conditions of admission and release.  
 
With the repeal of powers to support persons who have never claimed asylum (see Part 5 
below), Schedule 7 makes new provision for the Secretary of State to provide support to a 
person bailed to an address of her choosing.  It is provided, however, that the power would 
only be used in exceptional circumstances and the wording “where a person is on immigration 
bail” creates doubt about whether an impecunious detainee could apply for an address to 
facilitate making a bail application.  Without such an address they are unlikely to be granted bail 
and their rights to liberty under Article 5 of the European Convention on Human rights risk 
being infringed44.   
 
Power to cancel leave 
At present, if a person makes an application for further leave before their leave expires, but the 
Home Office does not decide it until after that leave expires, leave continues on the same terms 
and conditions until the Home Office decision is made and any appeal against or administrative 
review of that decision is finally determined.  Clause 33 would give the Home Office power to 
cancel that leave so that the person would be left with no leave until such time as the Home 
Office made its decision, a matter over which the person does not have control.  Erroneous 
decisions would leave a person unable to work, study, rent property, drive or hold a bank 
account until such time as the decision was challenged successfully. 
 
 
PART 5 AND SCHEDULES 8 and 9: SUPPORT FOR CERTAIN CATEGORIES OF 
MIGRANT and AVAILABILITY OF LOCAL AUTHORITY SUPPORT 
 
Part 5 makes changes to the system of asylum support. It was substantially amended by the 
Government in the Commons both in Committee and at Report, in response to concerns at the 
burden the Bill as presented to parliament would have placed on local authorities45.   
 
The effect of the successive waves of amendments is to replace the current support system with 
a series of tatty “safety” nets, each full of holes and inadequate to hold a person, slung one 
beneath the next, like fishing nets.  As each one fails you plummet to the next, then fall further.  
At each stage the Bill relies on complex and bureaucratic eligibility tests with potential for 
responsibility to be disputed and persons to end up without support as a result. . The last resort 
in every single case, as now, is an application to a local authority on the grounds that conditions 
in which you are being forced to live are inhuman or degrading. The task of sorting out muddle 
at the end of the day remains with local authorities.  
 
The significant problems caused by gaps in welfare systems, such as those created by provisions 
in the Bill that allow support to be withheld where there are said to be reasonable grounds to 
believe that a person is entitled to support but they are not yet in receipt of it, mirror the 

                                                           
44 See amendment 28 at Commons’ Report. 
45 ILPA’s response to the Government’s consultation on asylum support can be read at 
http://www.ilpa.org.uk/resources.php/31352/ilpa-response-to-home-office-consultation-on-asylum-support-8-
september-2015  
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existing gaps tragically highlighted by the death of child EG, subject of a Serious Case Review by 
Westminster City Council in 201246.  EG was a one year-old boy who starved to death in 2010 
and whose mother died two days later, during the period between Home Office National 
Asylum Support ceasing and the start of mainstream welfare support from the Department of 
Work and Pensions.   
 
Schedule 8 would replace s 4 of the Immigration Act 1999 with a new section 95A, a power to 
support those whose claim for asylum is refused but who have a “genuine obstacle to removal” 
Only those with protection claims would be able to obtain this support. There is no power in 
this part of the Bill to support single adults (with the exception of care leavers who are young 
adults, discussed below) who have never claimed asylum, even if they cannot be returned, even 
if they are stateless. 
 
Schedule 8 would remove the right of appeal against a decision to refuse or to discontinue 
support for those whose claims for asylum have failed and against a decision to discontinue 
support when any further submissions are rejected. The latest statistics from the Asylum 
Support Tribunal show that 62% of appeals received by the Tribunal had a successful outcome.  
From September 2014 to August 2015, the Asylum Support Tribunal received 2067 applications 
for appeals against a Home Office refusal of asylum support.  Forty-four per cent were allowed 
by the Tribunal and 18% remitted by the Tribunal (sent back to the Home Office for it to take 
the decision afresh) or withdrawn by the Home Office as it acknowledged its decision-making 
was flawed.  
 
The Minister suggested at Common’s Report that these figures do not give the full picture. He 
argued that many of the allowed appeals (41% in the year to August 2015) turned on new 
evidence granted at appeal, citing the report of the Independent Chief Inspector of Borders and 
Immigration47 as evidence that 89% of refusals were reasonably based on the evidence available 
at the time.  The rate of correct initial decisions is, however, no indication of whether when a 
decision is wrong, the Home Office is able to put it right.  The Chief Inspector’s report found 
that of 103 refusal decisions, 74 carried a right of appeal. Only 12 applicants in the sample 
exercised this right.  Two of the 12 appeals were allowed by the Tribunal. Both of these allowed 
appeals concerned Section 4 applications.  The Chief Inspector found that the Home Office 
submission that appeals were allowed because of the evidence provided at the appeal stage was 
“consistent with one of the appeals in our sample,” hardly a matter of statistical significance. It 
recorded that one appeal 

…concerned a complex and unusual case relating to an outstanding judicial review. It was 
unclear from the support application whether or not the judicial review remained outstanding at 
the time the decision was made, but ultimately the Tribunal accepted that it was ongoing.48  

The Chief Inspector observed three appeals against discontinuation of section 4 support and 
wrote: 

                                                           
46 April 2012. Available at http://www.westminster.gov.uk/workspace/assets/publications/EG-Executive-Summary-
April-2012-1336483036.doc  
47 July 2014, see http://icinspector.independent.gov.uk/wp-content/uploads/2014/07/An-Inspection-of-Asylum-
Support-FINAL-WEB.pdf . 
48 Op.cit., paragraph 4.30. 
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….in each of these appeals, UKVI had failed to follow its own policy on discontinuation: prior to making 
the decision, it had not written to the recipient requesting any information that would prevent 
discontinuation. This was a significant factor in determining the outcome of each case.  

4.32 Two of these appeals were remitted back to UKVI to enable further applications to be 
considered. In the final case, although again there was further evidence to consider, the appeal 
was allowed as the Judge concluded that the applicant was homeless and a delay would not be 
appropriate. 

 4.33 Remitted appeals accounted for 9% of appeal outcomes between August 2012 and 
2013, occurring on no less than 117 occasions. Our experience at the Tribunal has indicated 
that some of these appeals could have been avoided if UKVI had followed its own policy on 
discontinuation. 

In other words, the Home Office failed to follow its own policy on obtaining the very evidence 
the Minister says should have been submitted earlier. 

Examples of decisions, taken from ILPA’s response to the Asylum Support Consultation, 
illustrate why this area of operations should not be immune from scrutiny: 

Case of A  
A’s claim for asylum had failed. He had physical and mental health problems. His eye sight was 
very poor as a result of having been tortured. He was destitute and living on the streets. A law 
centre advised him to submit further representations by post as he was unable to travel by 
person to the Further Submissions Unit in Liverpool. They also helped him apply for support. 
The Home Office refused him support on the grounds that he had not attended the Liverpool 
Further Submissions Unit in person, as required by its policy. It made no mention of his postal 
submissions nor did it address his request to submit them by post for medical reasons.  
 
Case of B  
B was in receipt of section 4 support but was given one weeks’ notice by the accommodation 
manager that this support would terminate on the basis that it should have ended two years 
previously as it was alleged that B had breached the conditions of his support at that time. This 
was not something that had previously been put to B and he denied the allegation of a breach in 
any event. A voluntary sector organisation assisted B to make a new application for s 4 support, 
and asked that this be treated as urgent due to his imminent homelessness and because he has a 
disability; his leg has been amputated and he wears a prosthetic limb. However, the Home Office 
refused to give B’s application any priority or provide him with accommodation before his 
current accommodation was due to end. The voluntary sector organisation referred B to 
lawyers as they considered that B would be street homeless unless legal action was taken. The 
lawyers sent the Home Office a letter before claim threatening judicial review and he was 
provided with accommodation the following day. 
 
Case of K  
K’s support was terminated and because of this he did not receive notice of the appeal hearing. 
The appeal was heard in his absence and, in the absence of evidence from him, dismissed. He did 
not know that this had happened. He applied for and was granted ‘section 4’ support on the 
grounds that there was no route of return to his country of origin. When Secretary of State 
indicated an intention to cease support, on the grounds that there was now a viable route of 
return, K’s legal representatives, a law centre, prepared submissions to demonstrate that K 
continued to be entitled to support on other grounds, citing the applicable case law. The 
Secretary of State indicated that support would be terminated before the date on which K could 
lodge further submission in Liverpool. This would have left K street homeless. The 
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representatives applied for an emergency judicial review to require the Secretary of State to 
accommodate K until he was able to make his application. Within just a few days, the Secretary 
of State indicated that K would be granted indefinite leave to remain in the UK.  
 
Case of D  
D, with the help of a voluntary sector organisation, had applied for section 4 support as he, his 
wife and his children (aged three, four, and seven) had been told to leave their relative’s 
accommodation and they had nowhere else to go. The Home Office refused this application as D 
was not treated as having made a fresh claim for asylum as he had not submitted this in person at 
the Liverpool. D had not done so because he could not afford to travel to Liverpool. A duty 
barrister from the Asylum Support Appeals Project, acting pro bono, represented D at his appeal 
to the First-tier Tribunal (Asylum Support), but the appeal was refused, although it was accepted 
that D was destitute. D was referred to legal aid lawyers for advice about challenging those 
decisions. D’s immigration background was unusual and complicated, and it was advised that 
rather than challenge the section 4 decisions, under which support is provided to persons whose 
claims for asylum have failed, he should instead apply for section 95 support, which is paid to 
persons who have an outstanding, unresolved claim for asylum. D was provided with emergency 
accommodation (available in these circumstances but not in cases of section 4 support) within 
two days and subsequently went on to receive section 95 support. 

 
The Minister stated at Commons Report: 
 

Common examples of a genuine obstacle will be where medical evidence shows the person is 
unfit to travel or there is evidence that an application for the necessary travel document has 
been submitted and is still outstanding. These are generally straightforward matters of fact 
which do not require a right of appeal.49 

 
This does not reflect our experience.  Disputes over what medical evidence establishes or does 
not establish are common.  Lawyers argued that medical evidence indicated that that hunger 
striker Isa Muasu was unfit to fly but the Home Office chartered a private plane to remove him 
to Nigeria.  The ‘plane was refused entry to Nigerian airspace. It is a difficult legal question at 
what point silence from an Embassy or a High Commission becomes non-recognition of a 
person under the operation of its law, the definition of statelessness under the 1961 UN 
Convention on the Reduction of Statelessness. 
 
If rights of appeal are not restored, the only remedy will be that of judicial review, a remedy 
which, if the government introduces a residence test for legal aid following the decision of the 
Court of Appeal in the Public Law Project case, will be a remedy beyond the means of destitute 
applicants. The government is consulting on raising the fees for judicial review from the current 
£60 to lodge an application, £215 for an oral renewal (where permission is refused on the 
papers), and £215 for a hearing to £135 for an application and £680 for a hearing or an oral 
renewal.50   
 
Families with children 
It is proposed that families with minor children whose claims for asylum fail will no longer be 
supported until they leave the country but will have to look to section 95A in the same way as 
single adults and support provided to them is conditional on their being a genuine obstacle to 

                                                           
49 HC Deb 1 December 2015, col 226. 
50 See the Ministry of Justice consultation 2015 consultation Court fees proposals for reform at  
https://consult.justice.gov.uk/digital-communications/court-fees-proposals-for-
reform/supporting_documents/courtfeesconsultation.pdf  
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removal in the same way.  This is similar to section 9 of the Asylum and Immigration (Treatment 
of Claimants etc.) Act 2004, which was the subject of an unsuccessful pilot in 2005, 51 of which 
the Joint Committee on Human Rights said: 

97. The section 9 pilot has caused considerable hardship and does not appear to have 
encouraged more refused asylum seeking families to leave the UK. ... We believe that using both 
the threats and the actuality of destitution and family separation is incompatible with the 
principles of common humanity and with international human rights law and that it has no place 
in a humane society.  We recommend that section 9 be repealed at the earliest opportunity.52 

 
At the time when section 9 was proposed, Mr James Clappison, for the Conservative party, 
stated: 

We were concerned—and so were many others—that children could slip through the safety 
net that the Government were seeking to put in place and that, as a result, children and families 
could suffer hardship, especially children who were taken into care and separated from their 
families—which is undesirable and should be avoided if possible—or even worse. … 
 
 …. We are concerned about the welfare of children, who should not suffer under any 
circumstances, whoever their parents are and whatever their basis for being in the country. The 
intention of the original Children Act 1989 was that any child on British soil should benefit from 
its comprehensive protection which puts their interests first.53 

 
The Minister’s summary at Commons Report of what has changed since 2005 was: 

 
First, the current onus on the Home Office to show that a family is not co-operating with return 
is removed; … the family will have to show that there is a genuine obstacle to their departure  
Secondly, the 2005 pilot involved a largely correspondence- based …The new approach will 
involve a managed process of engagement with the family… 
Thirdly, we judge that circumstances have changed: it is now more generally recognised that the 
taxpayer should not have to support illegal migrants who could and should leave the UK.54 

 
The first two reasons make false distinctions.  Under the new system the family bears the brunt 
of having to show why they should be supported, rather than the Home Office being required 
to show why they should not. Again, the system is predicated upon the Home Office never 
making a mistake: as to the family’s initial claim for asylum or as to an obstacle for return. The 
timescales within which support will be cut off are too short for the managed “family removal” 
process to take place within them; they will cut across that process and cause the family to 
disappear.  As to the third reason, it amounts to saying that the best interests of the child no 
longer come first and that the principles of the Children Act 1989 no longer prevail.  The 
Minister may desire that that be the case, but that is not the law. 

 

                                                           
51 Border and Immigration Agency, Family Asylum Policy: The section 9 implementation project (undated) 
http://webarchive.nationalarchives.gov.uk/20140110181512/http:/www.ukba.homeoffice.gov.uk/sitecontent/documen 
ts/aboutus/workingwithasylumseekers/section9implementationproj.pdf (accessed 5 September 2015). See further 
Refugee Council and Refugee Action’s 2006 report Inhumane and Ineffective - Section 9 in Practice, 2006 Immigration, 
Asylum and Nationality Bill in Standing Committee E, 6th session, afternoon 25 October 2005, Tony McNulty MP, 
at Col.237.  
52 Joint Committee on Human Rights, The Treatment of Asylum Seekers 10th Report of session 2006-2007 HL Paper 
81, HC 60 http://www.publications.parliament.uk/pa/jt200607/jtselect/jtrights/81/81i.pdf     
53 HC Report, 16 June 1999, 417-421. 
54 HC Deb 1 December 2015, Col 226. 



 

19 

 

Below the section 95A safety net hangs a new net for families with dependent children, a new 
paragraph 10A of Schedule 3 to the Nationality Immigration and Act 2002 which provides for 
families to be supported if certain conditions are met.   
 
If a family is receiving support under s 95A or paragraph 10A, has applied for such support, or 
could reasonably be expected to apply for such support,a local authority will have no power to 
provide this support under s17 of the Children Act 1989.  This raises the spectre of families 
who have not been able to access support for which they are eligible, as well as families who are 
not eligible for Home Office support, being turned away by local authorities.  
 
The Home Office describes a current intention to have local authorities provide this support, 
however this is not on the face of the statute and in any event provision would be on Home 
Office terms as the Secretary of State has power under Schedule 9 to specify the person who 
decides whether the family needs support and to dictate what they must or may take into 
account in so deciding.  A Home Office letter to the National Asylum Stakeholder Forum says 
that the new Schedule enables local authorities to continue to provide under section 17 of the 
Children Act 1989 for any other needs of a child or their family which must be addressed to 
safeguard and promote the child’s welfare55 but it is unclear whether the Schedule achieves this 
and there is a risk that families with children become vulnerable to protracted disputes between 
the local authority and the Home Office as to the support that should be provided by each 
and/or fail to receive the support needed to safeguard the welfare of children within the family. 
 
Care leavers 
Schedule 9 to the Bill would prevent local authorities from providing leaving care support under 
the Children Act 1989 to young people who are not asylum seekers and do not have leave to 
remain when they reach the age of 18 years56. 
 
The Home Office attitude toward care leavers is amply evidenced in the letter to the National 
Asylum Stakeholder Forum explaining the new provisions which talks about “adult migrant care 
leavers,” an expression the Minister repeated at Commons’ report, saying “We are speaking of 
adults57.” 
 
Under the leadership of Edward Timpson MP, now Minister of State for Children and Families, 
the Government launched a major cross-departmental Leaving Care Strategy in 201358 and 
reiterated its commitment to this strategy in July 201559.  Care leavers caught by the Bill, 
however, will be excluded from being allowed to remain in their existing foster placement whilst 
they make the transition to adulthood60, or from benefiting from provisions which ensure that a 
personal adviser is allocated to children leaving care61. This is hardly the stuff of which incentives 

                                                           
55 Letter from Clive Peckover, Asylum and Family Policy Unit to Members of the National Asylum Stakeholder 
Forum, 12 November 2015. 
56 Under sections 23C, 23CA, 24A and 24B of the Children Act 1989 (leaving care provisions). 
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58 HM Government (2013) Care Leaver Strategy, at: 
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Children Act 1989.  
60 S 23CZA of the Children Act 1989, inserted in 2013. 
61 From section 23D of the Children Act 1989;  Regulation 8, The Care Leavers (England) Regulations 2010, SI 
2010/2571. 
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for unfounded claims are made, giving the lie to the Minister’s assertion at Commons’ report 
that  to provide this support care leavers would: 
 

… create obvious incentives for more unaccompanied children to come to the UK to make an 
unfounded asylum claim, often by using dangerous travel routes controlled by smugglers and 
traffickers.62 

 
Young people will be excluded from certain leaving care provisions of the Children Act 198963 if 
support  could be (“could be” not “is being”) provided by the Home Office under new section 
95A of the Immigration and Asylum Act 1999 or under new paragraph 10B of Schedule 3 to the 
Nationality, Immigration and Asylum Act 2002 under which a care leaver may be provided with 
support if they meet certain conditions and if a person specified in regulations applying tests to 
be set by the Secretary of State is satisfied that support needs to be provided to the young 
person.  
 
In addition to care leavers who have exhausted their appeal rights by the age of 18 years, the 
young people affected will include, those with pending non-asylum applications such as those 
trafficked as children or others taken into care from abusive situations in the UK seeking to 
regularise their immigration status through an application under the immigration rules based on 
long residence or an application for leave to remain under article 8 of the European Convention 
on Human Rights protecting the right to private and family life.    
 
It is not correct to state, as the Government has done64, that the provisions of the Children Act 
1989 are inappropriate to meet the support needs of young people pending their departure 
from the UK.  Statutory guidance issued to local authorities on leaving care duties under the 
Children Act 198965 and on the care of unaccompanied asylum seeking and trafficked children66 
addresses the need for pathway planning for unaccompanied children where their immigration 
status is not resolved and provides for a dual or triple planning approach that takes into account 
the different possible outcomes for the child, including preparation for return to the country of 
origin.   
 
The Joint Committee on Human Rights has stated that unaccompanied migrant children must be 
properly supported in the transition to adulthood and receive bespoke and comprehensive plans 
that focus on educational goals, reintegration and rehabilitation67.  This includes planning for 
possible return to the country of origin68 and the provision of support to young people leaving 
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 Under sections 23C, 23CA, 24A and 24B of the Children Act 1989 (leaving care provisions). 
64 Letter from Clive Peckover, Asylum and Family Policy Unit to Members of the National Asylum Stakeholder 
Forum, 12 November 2015. 
65 Department for Education (2015) The Children Act 1989 Guidance and Regulations Volume 3: planning transition to 
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66 Department for Education (2014) Care of Unaccompanied and Trafficked Children: Statutory guidance for local 
authorities on the care of unaccompanied and trafficked children, at: 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/330787/Care_of_unaccompanied_and
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67 Joint Committee on Human Rights (2013) Human Rights of Unaccompanied Migrant Children and Young People 
in the UK, First Report of Session 2013/14, HC196 at: 
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68 Ibid. 
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care whose appeals rights are exhausted69.  The Committee has also stated that it would be 
difficult to reconcile the removal of support from young people leaving care on the basis of their 
immigration status, rather than on assessment of need, with the non-discrimination provisions of 
the United Nations Convention on the Rights of the Child70.  Article 2 of the Convention 
requires that States respect and ensure the rights of each child within their jurisdiction without 
discrimination of any kind71.   
 
The Government has indicated that it is its current intention that local authorities will be the 
agencies that would support young people leaving care under the new provisions72 however this 
is not on the face of the Bill.  Rather than allow them to use their existing expertise, however, 
as to when a care leaver needs support, she can dictate to them, or to anyone she subsequently 
identifies is to provide the support, what is necessary.   Young people leaving care could find 
themselves housed in adult accommodation inappropriate to their needs and the Government’s 
stated aim of preventing an abrupt end to care and supporting a managed process enabling 
return to the country of origin cannot be met under the legislation73.   
 
The provisions can be extended to Wales, Scotland and Northern Ireland by regulations thus 
encroaching on devolved powers pertaining to children and young people.  
 
Information to seek 

• Has there been discussion with the devolved administrations?  If so, what are 
they saying?  

 
Student fees 
Schedule 9 Availability of local authority support, introduced in Commons Committee was 
amended at Commons Report to insert a prohibition on local authorities providing funding for 
paying higher education tuition fees (fees for university degree courses and for higher education 
courses leading to a Diploma in Higher Education, a Certificate of Higher Education, a BTEC 
Higher National Diploma or Higher National Certificate or for professional examination courses 
beyond A-level standard) to a care leaver they are supporting who has limited leave to remain 
(humanitarian protection, discretionary leave or leave under the Immigration Rules) or a 
pending asylum application.  Thus among those affected are young persons with leave.  The 
statement in the Member’s explanatory statement provided when this provision was tabled for 
Commons report that “[i]nstead, to obtain such support, the person will be required to qualify 
under the Student Support Regulations” is disingenuous to say the very least.   

Those regulations are about qualifying for a student loan. Under the Student Support 
Regulations in force in England young people who have not been recognized as refugees but 
have been granted humanitarian protection only qualify for such a loan if they have leave to 
remain and have had three years ordinary residence in the UK.  For those granted other limited 
leave, the Department of Business Immigration and Skills Policy Statement Interim Policy for 
handling cases following the Supreme Court Ruling in Tigere74 says that where a person does not 
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have permanent residence, cases will be considered under criteria such as having lawful leave 
and having lived at least half their life in the UK.  Similarly disingenuous were the Minister’s 
comments at Commons Report that the provision “addresses an anomaly75” in the treatment of 
“adult migrant care leavers” and is to ensure “equality of treatment.”   That special provision is 
made for young people with humanitarian protection or otherwise unable to return to their 
country of origin recognises their special needs and that they are alone without family support; 
it would endeavour to put them into a position equivalent to that of other people, not give 
them some unfair advantage. 

Clauses 39 to 43 make provision for responsibility for a child to transfer to the local authority 
to whose area they are dispersed.   The provisions extend only to England but can be extended 
to Scotland, Wales and Northern Ireland by regulations subject to the affirmative procedure.  
There is considerable scope for extensions to interfere with devolved powers around 
community care and housing.  
 
If a child is to be dispersed, then we should want responsibility to transfer.  Whether the child 
should be dispersed is a different question.  We should say: yes if in the best interests of the 
child, otherwise no.  The stage at which the child is dispersed is relevant to whether this is in 
their best interests: how much disruption is there to their immigration case, to their education, 
etc?  The question of funding too – if you get a concentration of children in an area do you see a 
different, lower level of support?  Or fights over who is responsible for a child? Adequate 
funding needs to follow the child.   It is vital that responsibility be accepted before the child 
move. 
 
Permission to work for persons seeking asylum 
Amendments were discussed in the House of Commons which impose an obligation on the 
Secretary of State to make immigration rules to give persons seeking asylum permission to work 
if they have been waiting for more than six months for their application for asylum to be 
decided by the Home Office or have waited more than six months for a decision on whether to 
treat their further submissions as a fresh claim for asylum76.  Permission to work should be on 
terms no less favourable than the terms on which permission is given to recognised refugees, 
which is currently that they are not restricted as to the employment they can undertake.  
 
The measure would be an incentive to the Home Office to make expeditious decisions.  It 
would reduce the asylum support budget, something Government is keen to do, but it would do 
so without further reducing the scope and amount of support in ways that cause distress, put 
persons in danger and risk breaches of human rights. Those who are eventually allowed to stay 
in the UK will find it easier to integrate if they have not spent lengthy periods unable to work, 
while those not given permission to stay take skills with them that may benefit their countries 
on return and may also make return easier for them to contemplate.  All the Minister could 
come up with in response to an amendment on the point at Commons report was the assertion 
that “We do not consider this to be sensible” and a comment that the Government considers 
that existing policies giving permission to work, in occupations on the shortage occupation list 
only, when an initial application for asylum (exclusive of appeals) has been outstanding for 12 
months, strikes the right balance77. 
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Asylum Support levels 
This part of the Bill provides an opportunity to debate the current levels of asylum support for 
all persons, single adults, children and families: £35.39 week for each individual, adult or child 
and to require that they be raised now and thence in line with benefit payments so that persons 
seeking international protection can live in dignity. 
 
 
PART 6 BORDER SECURITY, Schedule 10 Penalties relating to airport control 
area and Schedule 11, Maritime Enforcement 
 
This part creates yet another civil penalty regime, this time targeting airlines and port officers 
who allow passengers to disembark without being presented to immigration control where a 
control zone has been designated.  Zones are designated in statutory instruments laid before 
parliament and subject to the negative procedure78.  Unlike the case of landlords and landladies, 
who will be subject to criminal offences because civil penalties are considered insufficient, this 
conduct is already a criminal offence.  If the criminal offence did not deter the conduct, why 
should a civil penalty? The Explanatory Notes offer no explanation of why a civil penalty is 
needed other than that this will make the legislation “simpler to enforce.” The criminal offence, 
set out in s 27 of the Immigration Act 1971, requires that the person act “knowingly” or fail 
without reasonable excuse to comply with a direction given. The civil penalty uses a test of the 
person having taken “reasonable steps”. The criminal offence carries a penalty of a fine of not 
more than level 5 on the standard scale or with imprisonment for not more than six months, or 
both. It is unclear therefore what is simpler about the new regime, which brings with it all the 
bureaucracy of a civil penalty regime. 
 
Schedule 11 extends the powers of immigration officers onto the sea. This is of concern for all 
the reasons given in comments on Part 3, Enforcement, above.  The powers will allow 
immigration officers and their “assistants” to stop, board, divert and detain ships.  They have 
powers of search, arrest without warrant and seizure. They can prevent persons from landing.  
The Bill gives immunity from both prosecution and civil suit for immigration officers, English and 
Welsh constables and “enforcement officers” for anything done in the purported performance 
of functions under this Part of this Schedule if the court is satisfied that the Act was done in 
good faith and that there are good grounds for doing it. It is an offence to obstruct them. This is 
not only immunity from prosecution, but also from civil suit.  This is not only immunity from 
suit when performing functions under this act, but immunity when acting “in purported 
performance of functions under this part.” The only purported justification given for the 
immunity in the Explanatory Notes is that “…to carry out their functions, relevant officers 
require some protection from prosecution79.”  
 
This is asserted not argued or evidenced.  As the discussions surrounding Part 3 have 
evidenced, the exercise of powers by immigration officers must be subject to careful oversight 
and they should never be given carte blanche in the way suggested by this clause. 
 
Powers of search, arrest and seizure can be exercised on the ship “or elsewhere.” The Home 
Office Enforcement Guidance and Instructions at Chapter 31 rely on the (dubious) authority of 
Singh v Hammond [1987] 1 All ER 829, [1987] Crim LR 332 as authority for its stop and search 
operations, for example at tube stations.  The Home Office takes the case as authority for the 
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proposition that powers in statute to examine persons ‘who have arrived in the United 
Kingdom’ can be used not only at port but in-country. To avoid such creep of powers here, the 
limitation to port should be specified. 
 
There are very many safety concerns about the operation of these powers, whomsoever 
exercises them: for example, about the safety of ordering ships to stop in traffic separation 
schemes or in circumstances where they might be stranded on an ebbing tide; about diversions 
to unsuitable ports, for example ports which are too small for merchant ships, or excessively 
difficult for yachts to reach in the prevailing weather conditions; and about costs associated with 
unwanted port calls.  A Master may be able to defend his/herself from prosecution for refusing 
to comply with an unsafe order by arguing that s/he had “reasonable excuse” (paragraph 
11(1)(b) of the new Schedule 4A  inserted by paragraph 8 of Schedule 112) not to do so, but the 
issue is less an ultimate prosecution than safety on board when an unsafe command is given.  A 
Master may assert that s/he is under no obligation to comply with a particular order but the 
immigration officer or “assistant” may disagree and the resulting altercation may put the ship in 
danger.   
 
 
PART 7 LANGUAGE REQUIREMENTS FOR PUBLIC SECTOR WORKERS 
 
One would expect that in its recruitment a public authority would determine that a worker had 
the necessary skills for the job, including speaking adequate English and that normal complaints 
procedures would deal with this along with any other complaint about competence.  But Part 7 
imposes a specific duty upon public authorities in this regard, to issue Codes of practice and 
monitor compliance with them.  It is hard to see this as anything other than unnecessary 
bureaucracy imposed for show. If the public sector cannot find sufficient English speakers, and 
the language is spoken widely throughout the globe, this would appear more likely to be 
because of skills shortages than sloppy recruitment practices. We are concerned that workers 
may face bullying, harassment or discrimination at work in the context of complaints about their 
ability to speak what the provisions describe as “fluent” English, although the Bill defines thus as 
“a command of spoken English which is sufficient to enable the effective performance of the 
person’s role.”  . 
 
 
PART 8 FEES AND CHARGES 
 
Immigration Skills Charge 
An immigration skills charge comes into effect two months after the Bill becomes an Act. It will 
require an employer sponsoring a skilled worker from outside the European Economic Area to 
pay an additional charge, which could then be used to fund apprenticeships. 
 
Workers recruited from outside the European Economic Area are required to be highly skilled.  
These are not apprenticeship level posts.  The companies paying in are unlikely to benefit from 
the fruits of the charge.  The charge is simply an additional levy that will hit small and medium 
sized enterprises, struggling to find the workers they need and already bearing the costs of an 
overseas recruitment and relocation expenses.  
  
Passports and civil registration 
This part of the Bill is not concerned with immigration control at all but with fees for British 
passports and charges that can be levied for additional services provided by registrars of births, 
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marriages and deaths.  They primarily affect British citizens.  Henceforth the cost of a passport 
can exceed the cost of providing it. Fees will be set out in regulations.  There are powers to 
charge for confirming the validity of a UK passport. Services provided in connection with the 
registration of births, marriages and deaths are moved to regulations.  It will be possible to 
charge for services previously provided for free. 
 
 
Summary 
 
UK Visas and Immigration has better things to do than administer the complex bureaucracy 
engendered by this Bill.  The Bill is distracting the Home Office, Government and parliament 
from the real work in hand although attempts were made in the House of Commons to use 
amendments to promote debate on some of them.  Reasoned amendments were tabled at 
Commons Second Reading and Amendments were tabled at Commons Report to raise the 
question of refugees and efforts to provide protection in the face of the greatest forced 
displacement of persons since the second world war. 
 
Many people in Britain have family members who are refugees whom they are desperate to 
bring to the UK by safe and legal means.  ILPA has put detailed proposals to the Home Affairs 
Select Committee80 on refugee family reunion.   
 
Rules on refugee family reunion are contained within the immigration rules in Part 11 and 
Appendix FM.  Part 11 provides for reunion of recognized refugees with spouses and minor 
children on more favourable terms than family applications from other persons (for example 
there is no fee and no financial threshold to meet).  Appendix FM provides for refugees to be 
reunited with a wider range of family members and for  British citizens and settled persons 
(including but not limited to persons who were recognized as refugees) to be reunited with 
spouses, minor children and a wider range of family members, but subject to onerous eligibility 
conditions, such as financial thresholds.  
 
The response of the Minister at Commons Report wa: 

“…widening the criteria for inclusion would not be practical or sustainable. It might be a 
significant additional factor in how the UK is viewed by those choosing where among the 
different jurisdictions to make their asylum claim, and it would undermine our wider asylum 
strategy.”81 

 
These arguments are, we suggest, less than compelling when set against the claims of British 
citizens and settled persons, many of whom have lived here for all or most of their lives, and 
about those recognized as refugees in the UK, being unable to bring family members suffering in 
Syria, in Eritrea or in camps and makeshift accommodation in Lebanon, Jordan or Greece, even 
where, in cases under family reunion rather than refugee family reunion rules, they would be 
willing to accommodate and support those relatives.  The very case put to him illustrates the 
limits of these exceptions.   
 
The Minister said: 
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We do not believe…that widening the family reunion eligibility criteria is the appropriate 
response. We are focusing our efforts on humanitarian aid to help the majority of refugees who 
remain in the region, and working with international partners to find a solution to the conflict, as 
well as—of course—the issue of resettlement, including of 20,000 of the most vulnerable 
refugees over the course of this Parliament82 

 
But there are not either/or choices as the Minister suggests.  To step up to the greatest forced 
movement of persons since the second world war, all measures must run in tandem 

 

The Minister said “It is… about giving people a sense of hope and purpose and about ending up 
with a stable Syria83”  A stable Syria is a long way off and a sense of hope and purpose are what 
current Government policies rob British citizens of, let alone their Syrian relatives. People are 
being prevented from helping those in desperate need.   
 
Pressed on an example of a 19 year old Syrian unable to join her family in the UK because she is 
no longer a child, the Minister sounded less than comfortable with his position: 
 

… there are exceptions… particularly in cases of older relatives who have an illness. The rules 
can operate in a way that allows entry clearance officers to take such factors into account. 
Clearly, the rules are examined case by case, including by looking at whether leave falling 
outside the rules may be appropriate in certain circumstances.84 

 
The current UK immigration rules do not give children the same entitlements to be reunited 
with their parents as adults have to be reunited with their minor children.  Instead they must 
rely on discretionary provisions of the rules.  This is often stated to be to ensure that children 
are not sent on ahead alone to secure leave for the family but this is based on a 
misunderstanding of the position of the children who could apply for refugee family reunion.  
They are not being given discretionary leave because they are unaccompanied;  they are being 
recognized as refugees because they are at risk of persecution by reason of their race, religion, 
nationality, political opinion or membership of a social group in the country of origin.  They have 
as much right to international protection and to respect for their rights as refugees as any adult.  
Many people will recognize the choice of parents, forced to pay smugglers because of a lack of 
safe and legal routes to safety and not having enough money to bring the whole family out, to 
get their child to safety first and put the child’s needs before their own. We have seen the 
dangerous journeys parents make both with and without their children to try to get them to 
safety. 
 
The position could be changed without primary legislation.  British  citizens and those settled 
here, not only those themselves recognized as refugees,  should be supported to bring refugee 
family and friends to the UK where they would have a ready-made support network and a real 
prospect of integrating and in their turn supporting the “most vulnerable” refugees, whom the 
government intends to resettle, to integrate.  In particular: 

• Legal aid should be made available for refugee family reunion applications; 

• Refugee relatives of British citizens and settled persons, whether inside or outside the EU, 
should not be expected to meet the requirements of the immigration rules as to earnings, 
etc.  
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• Children who are refugees should have the same rights to reunite with their parents as do 
adult refugees with their minor children.    

• Those applying for refugee family reunion should be allowed to submit their applications in 
the countries in which they find themselves and not required to make hazardous journeys to 
reach designated posts. For example, family members in Turkey should be permitted to 
make applications in Istanbul, not to have to travel to Amman. 

• Refugees should be able to travel freely within the European Union to join family members. 
 
A detailed discussion of these proposals can be found in ILPA’s 21 October 2015 evidence to 
the Home Affairs Select Committee, available at  
http://www.ilpa.org.uk/resources.php/31480/ilpa-briefing-for-house-of-commons-home-affairs-
select-committee-inquiry-into-the-european-migration  
 
UNHCR states85: 

“Family reunification plays a significant role in meeting the long-term needs of resettled refugees 
...The family is often the strongest and most effective emotional, social and economic support 
network for a refugee making the difficult adjustment to a new culture and social framework.” 

 
The Government said in its response to the consultation on legal aid: 

“Applications to join family members are treated as immigration cases, and are generally 
straightforward because they follow a grant of asylum. Respondents argued that these cases are 
akin to claims for asylum but if a person wishes to claim asylum it is open to that person to do 
so either as a dependant of a primary asylum claimant or to do so in his or her own right. Legal 
aid for any such asylum claim will be in scope.” 

 
This is incorrect.   The family members are outside of the UK and hence cannot claim asylum.  It 
would be unlawful86 to assist them to do. To deny family reunion increases the risk that they 
make hazardous and clandestine journeys to the UK. 
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