
 

 

ILPA briefing for the peers’ meeting on the Immigration Bill: Genocide 

and Persecution of Christians 22 February 2016 

 
The Immigration Law Practitioners’ Association (ILPA) is a professional membership association, 

the majority of whose members are barristers, solicitors and advocates practising in all aspects 

of immigration, asylum and nationality law. Academics, non-governmental organisations and 

individuals with an interest in the law are also members. Established in 1984, ILPA exists to 

promote and improve advice and representation in immigration, asylum and nationality law 

through an extensive programme of training and disseminating information and by providing 

evidence-based research and opinion.  ILPA is represented on many Government and other 

consultative and advisory groups. 

 

We are happy to provide further information on request. Please get in touch with Alison 

Harvey, Legal Director Alison.Harvey@ilpa.org.uk or Zoe Harper, Legal Officer, 

Zoe.Harper@ilpa.org.uk , phone 0207 2518383. 
 

At Report stage in the House of Lords, Lord Altonn of Liverpool, Baroness Nicholson of 

Winterbourne and Baroness Cox tabled the new clause  Conditions for grant of asylum: cases of 

genocide .  It would have provided for a presumption that a person is refugee where a judge of 

the Supreme Court has determined that a group to which that person belongs is, in the place 

from which that person originates, subject to genocide.  The presumption will operate in the 

UK but, in addition, applicants would be able to apply at British consular posts overseas. 

 

Genocide is defined in Article 2 of the Convention on the Prevention and Punishment of 

Genocide as follows: 

 

2. In the present Convention, genocide means any of the following acts committed with 

intent to destroy, in whole or in part, a national, ethnical, racial or religious group, as 

such: 

(a) Killing members of the group; 

(b) Causing serious bodily or mental harm to members of the group; 

(c) Deliberately inflicting on the group conditions of life calculated to bring about 

its physical destruction in whole or in 

part;  

(d) Imposing measures intended to prevent births within the group; 

(e) Forcibly transferring children of the group to another group. 

 

The non-Governmental organization genocide watch divides States into those where genocide is 

taking place, those where genocide is considered imminent and those where early warning signs 

indicate a danger of genocide.  At the moment it identifies genocide as taking place in South 

Kordofan, Blue Nile and Darfur in the Republic of Sudan; Iraq; Somalia; the Central African 

Republic; Rakhine in Myanmar, against the Rohingya but also in Kachin; in Borno State in Nigeria 

where Boko Haram is killing Christians and others. It identifies a danger of genocide in Burundi. 

 

In the year ending September 2015, the UK received 2,842 applications for asylum from persons 
from Sudan.  In the third quarter of that year 262 applications were received from Iraqis.   
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Of 795 Sudanese who received a decision in the third quarter of 2015, 662 were recognised as 

refugees.  Of 273 Iraqis, 34 were recognised as refugees by the Home Office during that 

quarter.  Of 203 Nigerians, 21 were recognised as refugees.  Thirty-eight per cent of all appeals 

were allowed. 

 

The Convention provides at Article 1 

 The Contracting Parties confirm that genocide, whether committed in time of peace or in time of 

war, is a crime under international law which they undertake to prevent and to punish. 

 

The emphasis on prevention in the context of a genocide that is underway, must require that 

persons be able to flee. 

 

The idea of a humanitarian visa, to enable a person to come to a country not to work or study 

or marry a citizen, but to seek protection, is not new.  “Nansen passports” were used during 

after the first world war as identification and travel papers for refugees, starting with Russian 

refugees fleeing the civil war there.   The possibility of reintroducing Nansen passports has been 
raised in a number of parliamentary debates over the years.  For example 

 

“Commander Locker-Lampson asked the Secretary of State for Foreign Affairs whether he 

is considering making an international pass available for all refugees; and whether he will consult 

with the Norwegian Government with regard to the use of the Nansen passport for this 

purpose. 

Mr. Eden ... I understand that the Intergovernmental Committee on Refugees has set up a 

commission of experts to study this question in all its aspects … 

Mr. Noel-Baker Will the right hon. Gentleman bear in mind that the Nansen passport 

rendered great service to Stateless persons after the last war, and will His Majesty's 

Government support proposals for the same passport now? 

Mr. Eden I agree1.” 

 

“Baroness Park of Monmouth My Lords, will the Minister consider a small practical 

proposal which may be relevant to the meeting in Geneva? In the last war but one, there was an 

interesting document called the "Nansen passport". We understand that the regime in Kosovo 

has been depriving everybody crossing the border of their passports, their pièces d'identité and 

anything else that proves that they are citizens of Kosovo. When Milosevic was talking to the 

Russian Prime Minister, he said with some cynicism that anybody who could prove that they 

were Yugoslav citizens would of course be allowed to return. They have obviously made their 

best efforts to ensure that those people will be stateless. Can we consider making a proposal for 

something like a Nansen passport which will give them status and which will have to be 

accepted unless and until they can make some better arrangements?”2 

  

“Lord Hylton  I mention two practical points. A Europe-wide tracing service would help 

families find their separated members, wherever they may be. Secondly, a Nansen-type passport 

or visa would enable them to apply for reunion and for protection3.” 

 

Nor is the idea of an humanitarian visa old, Brazil launched a humanitarian visa programme in 

September 2013, and Argentina has created its own programme.  There are different models.  

                                                           
1 HC Deb, 30 May 1945: Stateless Persons: Nansen Passports, col 195-196. 
2 HL Deb 31 March 1999 vol 599 cc466. 
3 HL Deb 16 September 2015, Col 1943 
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The Brazilian model allows people to come to Brazil to claim asylum.  Others provide a 

temporary status, with an opportunity to apply for longer term protection if it is needed. 

 

The amendment is a reminder that while Syria may be producing the largest number of refugees, 

there are conflicts as deadly in other parts of the world.  The letter of the 1951 Refugee 

Convention is concerned a State taking responsibility for refugees who seek asylum within its 

territory, but the spirit of the Convention does not imply permission to make it impossible for 

them to reach the territory.  Keeping borders open is an essential element of refugee 

protection and it is no answer that one is at a distance from the conflict.  Some refugees escape 

by air and the UK may be a single flight away.  Others can find no safety in the intermediate 

countries through which they travel, or those countries are at full capacity. Turkey is hosting 

over two million refugees.  One in three persons in Lebanon is a refugee.  Adequate shelter and 

food has not been provided in Lesvos and local people, assisted by volunteers, struggle to make 

good the shortfall.  Other refugees have family or other links to the UK, such as having been to 

school or university in the UK, and see getting to the UK as the best chance to rebuild their 

lives.  If the UK is to advocate to other countries that they keep their borders open to refugees, 
it must be seen to do so also.  

 

The House of Lords Select Committee on the European Union, in its twenty-second report, 

spoke of “… the urgency of adopting measures to alleviate the human suffering arising from the 

crisis.4”  That was in July. 

 

ILPA concurs with the evidence given by Andrej Mahecic of UNHCR5 and by Steve Symonds of 

Amnesty International and David Mepham of Human Rights Watch6 too the House of Lords EU 

Select Committee, that the evidence indicates that those crossing the Mediterranean are for the 

most part, refugees.  They come predominantly from Syria, from Eritrea, from Afghanistan and 

consideration of figures on rates of recognition as a refugee in the European Union attest to 

their protection needs. As the witnesses  mentioned explained and other commentators have 

addressed,7 the world is in the middle of the biggest refugee crisis since the second world war, 

with countries through which persons are travelling hosting enormous numbers of refugees, for 

example  some two million are in Turkey.  Professor Guy Goodwin addressing the Parliamentary 

Assembly of the Council of Europe’s Ad Hoc Committee on Large Scale Arrivals of Refugees to Turkey 

said: 

The movement of people leaves few States untouched, and much of that movement is driven by 

desperation – unremitting conflict and persecution, failed and exhausted economies. Nor is that 

movement a problem waiting for a solution; on the contrary, it is a phenomenon in a modern, 

                                                           
4 Op.cit. para 27. 
5 Evidence session No. 1 15 July 2015 10.30am. 
6 Evidence session No.3 Wednesday 22 July 2014 10.30am. 
7 See Professor Guy Goodwin Gill’s Refugees – Challenges for Protection and Assistance in the 21st Century’: Notes for a 

Presentation Parliamentary Assembly of the Council of Europe Ad Hoc Committee on Large Scale Arrivals of Refugees to 

Turkey, 15 June 2015 available at http://www.kaldorcentre.unsw.edu.au/news/professor-guy-goodwin-gill-speaks-

challenges-refugee-protection-and-assistance-21st-century (accessed 19 August 2015); 'Refugees and Migrants at Sea: 

Duties of Care and Protection in the Mediterranean and the Need for International Action’ Notes for a Presentation Jean 

Monnet Centre of Excellence on Migrants’ Rights in the Mediterranean University of Naples ‘L’Orientale’ Palazzo du Mesnil, 

May 2015 available at http://www.jmcemigrants.eu/guy-s-goodwin-gill-refugees-and-migrants-at-sea-duties-of-care-

and-protection-in-the-mediterranean-and-the-need-for-international-action/ (accessed 19 August 2015);  ‘Regulating 

“Irregular” Migration: International Obligations and International Responsibilities’ An International Workshop” National and 

Kapodistrian University of Athens Faculty of Law Friday, 20 March 2015 available at 

http://www.kaldorcentre.unsw.edu.au/news/professor-goodwin-gills-address-regulating-

%E2%80%9Cirregular%E2%80%9D-migration-international-obligations-and (accessed 19 August 2015). 

http://www.kaldorcentre.unsw.edu.au/news/professor-guy-goodwin-gill-speaks-challenges-refugee-protection-and-assistance-21st-century
http://www.kaldorcentre.unsw.edu.au/news/professor-guy-goodwin-gill-speaks-challenges-refugee-protection-and-assistance-21st-century
http://www.jmcemigrants.eu/guy-s-goodwin-gill-refugees-and-migrants-at-sea-duties-of-care-and-protection-in-the-mediterranean-and-the-need-for-international-action/
http://www.jmcemigrants.eu/guy-s-goodwin-gill-refugees-and-migrants-at-sea-duties-of-care-and-protection-in-the-mediterranean-and-the-need-for-international-action/
http://www.kaldorcentre.unsw.edu.au/news/professor-goodwin-gills-address-regulating-%E2%80%9Cirregular%E2%80%9D-migration-international-obligations-and
http://www.kaldorcentre.unsw.edu.au/news/professor-goodwin-gills-address-regulating-%E2%80%9Cirregular%E2%80%9D-migration-international-obligations-and


4 
 

globalized world presently no more able to resolve major economic challenges than to broker 

peace in conflict. It is a phenomenon we must learn to live with, and to manage as best we can 

in the interests of all. Among other matters, this will require States dealing with each other on a 

basis of equity and equality, not outmoded and unrealistic expectations of sovereign entitlement. 

In addition, better ‘management’ will require investing in long-term responses, not short-term, ad 

hoc measures focused simply on symptoms, not causes. Only an approach combining protection, 

humanitarian assistance and opportunity with political and financial investment in mitigating and 

removing the underlying push factors can have any impact. 

 

So many of those crossing the Mediterranean have no choice but to move if their human rights 

are to be secured and the House of Lords EU Select Committee said in its 22nd report of 

session 2015-2016 
 

31. … The migrants affected by the present proposal are those belonging to nationalities for which 

international protection is on average granted in at least 75% of cases—at present, those from Syria, 

Eritrea and Iraq. The situation in each of these countries is dire: it is clear that the vast majority of those 

leaving these countries are fleeing civil war or the imminent threat of persecution. This is underlined, for 

instance, by the presence of millions of Syrian refugees in camps in Jordan and Lebanon. … 
 

While the Preamble to the European Commission’s EU Action Plan on Migrant Smugglling refers 

to the importance of opening “more safe, legal” ways into the EU, this is not addressed in the 

body of the document. By contrast, the recent study for the LIBE Committee of the European 

Parliament Enhancing the Common European Asylum System: Alternatives to Dublin, paper for the 

LIBE committee of the European parliament expands on this8.  It concluded that 

Those seeking refuge undertake dangerous journeys as they have few other options - 

mandatory visa requirements coupled with carrier sanctions on transport companies 

preclude regular means of travel. Without these two EU measures, unsafe access and 

the demand for the services of smugglers would greatly diminish.”  

 

It identified the main tools as  

(1) humanitarian evacuation and transport;  

(2) humanitarian visas,  

(3) resettlement; and  

(4) immigration visas 

 

Safe and legal routes can be provided in particular by: 

 Operating those provisions of the Dublin Regulation that allow persons seeking asylum to be 
reunited with family members in a broad and inclusive fashion; 

 Making provision for humanitarian visas so that persons seeking asylum can travel directly to 

the UK to claim there.; 

 Extending the criteria under which recognised refugees can be reunited with family members 

 Lifting requirements of the immigration rules pertaining to family reunion, including with 
adult dependent relatives, so that British citizens and settled persons wishing to sponsor 

who have family members persecuted overseas, can sponsor them to come to the UK 

(discussed below); 

 Lifting carrier sanctions. 

 

                                                           
8 PE 519.234.  Authors Professor Elspeth Guild; Dr. Cathryn Costello; Ms. Madeline Garlick, and Dr. Violeta . 

Moreno-Lax.  Professor Elspeth Guild is co-convenor of ILPA’s European subcommittee.  
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The House of Lords EU Select Committee recorded in its  report9 

 

António Guterres, the United National High Commissioner for Refugees, has called upon EU 

Member States to  

“commit to creating more legal alternatives for refugees to find protection, such as expanded 

resettlement and humanitarian admission schemes, enhanced family reunification, private 

sponsorship arrangements, and work and study visas” 

 

writing that  

“Without realistic alternative channels for people to reach safety, the much-needed increase in 

international efforts to crack down on smugglers and traffickers is unlikely to be effective10.” 

 

Among the admission programmes which would offer legal avenues for accessing safety and 

protection UNHCR identifies humanitarian admission and humanitarian visas, both of which 

would serve the purposes identified in the amendment. 

 
The House of Lords EU Select Committee observed that “The majority of witnesses…argued 

that the creation of safe and legal routes would be a vital element within any comprehensive 

attempt to curb migrant smuggling11.” 

 

The  Committee recommended: 

 

One effective way of addressing the root causes of irregular migration would be to create safe 

and legal routes for refugees to enter the EU. We welcome the Commission’s recognition of this 

but urge that more be done at EU level to work towards the creation of such routes. It is 

regrettable that the Action Plan does not set out further details in this regard. We recommend 

that this be addressed as soon as possible. In particular, we recommend that the Commission 

should bring forward further initiatives to encourage Member States to create such routes, for 

example by making use of humanitarian visas. 

 

Lord Alton of Liverpool described in the debate the persecution of both Christians and Yazidi.  

Both groups are targeted for their religion.  Lord Alton said during the debates at Committee 

stage 

“I urge the Government to collect the evidence—the names; the dates; the photographs of 

atrocities; the numbers killed, tortured, abducted or sold into sexual slavery; the accounts of 

forced conversions; the churches, shrines and manuscripts destroyed—and to trigger the process 

of bringing the perpetrators to justice and to name this for what it is. Words matter. History 

proves that once the word “genocide” is used to designate heinous and targeted crimes against 

sections of humanity, as in Yugoslavia or Cambodia, it is followed by swift international action to 

stop those atrocities12. “ 

 

ILPA questions whether the response is always as swift as we should like, but concurs with the 

analysis that the designation genocide can have an effect on the response.  Baroness Cox 

reminded the House: 

                                                           
9 Migrant Smuggling 4th Report of Session 2015-16 - published 3 November 2015 - HL Paper 46. 

 
10 Cited at page 18 of the HL EU Select Committee report. 
11 Ibid., page 19. 
12 HL Report 3 Feb 2016, Col 1891. 
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If we are not prepared to respond to the victims of genocide, we must seriously ask whether we 

should remove our signature from the 1948 convention on the prevention and punishment of 

genocide. What is the point of being a signatory if we are not prepared to accept the 

obligation—to see, to judge and to act? If we do not take such obligations seriously, as the 

amendment urges us to do, it fundamentally undermines that convention13. 

 

The debate on the amendment provided an opportunity to stand back and judge the response 

to the current flows of refugees not by short term standards but as though from the 

perspective of history. Not for nothing does a recent Amnesty International Netherlands 

campaign poster on the refugee crisis read. “Leaders of Europe, it’s not the polls you should 

worry about.  It’s the history books.”  Thousands have drowned in the Mediterranean, including 

in the eight kilometre stretch between Turkey and Lesvos.  On Lesvos, in Calais, refugees from 

the conflict described in the Committee stage debate, are cared for by volunteers in the 

absence of an official response that can meet their needs.  Families are separated even when 

they have located each other.  And the numbers of those leaving their homes because of 

persecution continus to grow. 
 

Lord Bates drew attention in his response to all that the Government is doing14.  Lord Alton 

acknowledged this, but pointed out that acknowledging the conflict as genocide was a different 

matter. 

  

Lord Bates indicated that the Government had determined that individual status determination 

continued to be required15.  But the amendment challenged this. If an applicant is a member of a 

group in a particular country and in that country genocide is being carried out against that 

group, what could an individual examination of the case reveal, that an examination of the 

situation of the group would not?  An individual might be required to demonstrate, in ways fully 

taking account of the exigencies of flight, their belonging to the targeted group, but why require 

more?  In Berlin persons of Syrian origin were regularly being recognised as refugees within 24 

hours.  Gymnasiums were turned into homes for families within a week.   

 

Lord Bates said  

We also need to put on the record at this point that the people who are actually suffering the 

greatest brutality at the hands of Daesh are fellow Muslims in the region—and the Yazidis, the 

Kurdish groups, that are there as well. They are suffering, too, and our prime driving force when 

providing international humanitarian protection, which is what it is, is on the basis of need.16  

 

ILPA concurrs that need should be the basis, but how can there be any further threshold of 

need when the group to which that person belongs is faced with genocide?  Why establish a 

hierarchy of suffering once that level has been reached? This takes us back to Lord Alton’s point 

on the need to recognize what is happening as genocide, genocide that we are currently failing in 

our obligation to prevent. That it might be difficult to fulfil obligations under the Convention is 

not a reason to fail accurately to characterise the persecution of peoples. 

 

If having recognized what is happening as genocide the response is that we cannot protect 

everyone, the answer to that is that such protection is our obligation under the Genocide 

                                                           
13 HL Deb 3 Feb 2016, Col 1893 
14 Ibid., col 1897. 
15 Ibid., col 1897. 
16 Ibid. col 1898. 
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Convention.  We may act in concert with others, but we do not have the option of failing to act 

just because the need is overwhelming.   

 

As to the persecution of Christians more generally,  Article 18 of the Universal Declaration of 

Human Rights provides 

“Everyone has the right to freedom of thought, conscience and religion; this right includes 

freedom to change his religion or belief, and freedom, either alone or in community with others 

and in public or private, to manifest his religion or belief in teaching, practice, worship and 

observance.”  

 

For centuries, individuals have been granted asylum in the UK on the basis of religious 

persecution.17 Indeed the first substantial movement of refugees to the UK was the French 

Protestant Huguenots in the 17th Century.18 Following this, Russian Jewish refugees arrived in 

the late 19th Century, Armenian Christians from Turkey following the 1905 genocide, and in the 

20th Century Jews fled Nazi atrocities in Europe, Baha’is fled Iran, and Muslim converts escaped 

from a variety of Muslim countries. The persecution and atrocities of World War Two, and in 
particular the persecution of Jews, formed the immediate backdrop to the 1951 Convention. 

UNHCR has issued Guidelines on International Protection: Religion Based Refugee Claims 19. 

Evidence of ill treatment and persecution of Christians because of their religion  in asylum cases 

spans countries such as China, Nepal, Pakistan and Pentecostal Christians from Ethiopia.  The 

All Party Parliamentary Group on International Freedom of Religion and Belief has been active in 

highlighting persecution of different religious groups on account of religion or belief.  ILPA’s 

evidence to the Committee can be read at http://www.ilpa.org.uk/resources.php/30279/ilpa-

evidence-to-the-all-party-parliamentary-group-on-international-freedom-of-religion-or-belief-

an?action=resource&id=30279.  

 

                                                           
17 See S Knights, Freedom of Religion, Minorities, and the Law (OUP 2007) para. 6.26. 
18 And see the Act for naturalising Foreign Protestants 1798 (7 Ann c. 5). 
19See, UNHCR Guidelines on International Protection: Religion-based Refugee Claims under Article 1A (2) of the 

1951 Convention and / or the 1967 Protocol relating to the Status of Refugees, available at: 

http://www.unhcr.org/40d8427a4.html  

http://www.ilpa.org.uk/resources.php/30279/ilpa-evidence-to-the-all-party-parliamentary-group-on-international-freedom-of-religion-or-belief-an?action=resource&id=30279
http://www.ilpa.org.uk/resources.php/30279/ilpa-evidence-to-the-all-party-parliamentary-group-on-international-freedom-of-religion-or-belief-an?action=resource&id=30279
http://www.ilpa.org.uk/resources.php/30279/ilpa-evidence-to-the-all-party-parliamentary-group-on-international-freedom-of-religion-or-belief-an?action=resource&id=30279
http://www.unhcr.org/40d8427a4.html

