
 

 

ILPA BRIEFING TO AMENDMENTS TABLED FOR IMMIGRATION 
BILL: PART 3 Powers of Immigration Officers etc. and Immigration Bail 

 
The Immigration Law Practitioners’ Association (ILPA) is a registered charity and a professional 
membership association. The majority of members are barristers, solicitors and advocates 
practising in all areas of immigration, asylum and nationality law. Academics, non-governmental 
organisations and individuals with an interest in the law are also members. Founded in 1984, 
ILPA exists to promote and improve advice and representation in immigration, asylum and 
nationality law through an extensive programme of training and disseminating information and 
by providing evidence-based research and opinion.  ILPA is represented on advisory and 
consultative groups convened by Government departments, public bodies and non-
governmental organizations.  
 
For further information please get in touch with Alison Harvey, Legal Director or Zoe 
Harper, Legal Officer, on 0207 251 8383, Alison.Harvey@ilpa.org.uk; 
Zoe.Harper@ilpa.org.uk  
 
ILPA has already produced a briefing that covered all amendments tabled as of 4 March 2016, 
including Government amendments to the end of the section on powers of immigration officers 
in Part 3 and a supplementary briefing on overseas domestic workers. These can be found at 
http://www.ilpa.org.uk/pages/immigration-bill-2015.html   When the marshalled list was 
published on 8 March, further amendments had been tabled to that section. Amendments  68 
and 69 in the names of Baroness Hamwee and Lord Paddick and 74 and 78 in the names of Lord 
Paddick and Baroness Sheehan had been proposed as amendments by ILPA and you will find a 
briefing to them at  http://www.ilpa.org.uk/resource/31917/ilpa-proposed-amendments-for-
immigration-bill-lords-report-parts-1-3-excluding-detention-for-debate-    
 
This briefing deals with Part 3. For the avoidance of confusion (not least our own) we have 
repeated briefings already provided.  This briefing thus covers all amendments tabled to 
Part 3 as of 8 March 2016, including Government amendments.  
 
There are thus a few new amendments to Parts 1 and 2 for which we have not provided 
briefings because of constraints of time. 
 
 
Part 3 ENFORCEMENT 
 
CLAUSE 49 
 
GOVERNMENT AMENDMENTS 82 and 83 
 
Purpose  
Replaces the power of the Secretary of State to direct a prison officer or prison custody officer 
to direct to search for, seize and retain nationality documents from a person detained in a 
prison or young offender institution in respect of whom she intends to make a deportation 
order with a power to direct them to search a person in respect of whom notice has been given 
of a decision to make a deportation order against that person 
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Briefing 
Although described as “minor and technical” and as “clarifying” the meaning of the provision in 
the explanations attached to Lord Bates’ letter, as we understand it this restricts the power to 
search under this particular limb of the Clause and thus improves on the clause. 
 
 
After CLAUSE 55 NEW CLAUSE Immigration detention: time limit and judicial 
oversight in the names of Lord Ramsbotham, Lord Rosser and Baroness Hamwee 
 
Purpose 
(NB we understand that subclause (4)(b) is not a British citizen which rendered the amendment 
defective, is being deleted) 
 
Requires that the Secretary of State make an application to the Tribunal where she wishes to 
detain a person, other than a person who has been sentenced to a term of imprisonment for 12 
months or longer or whom she has determined shall be deported, for more than 28 days – at a 
stretch or in aggregate. On such an application the Secretary of State must persuade the 
Tribunal that the “exceptional circumstances” of the case require detention beyond 28 days.  
The Tribunal can then extend detention for a further period, not limited to 28 days and can do 
so more than once, with no maximum. 
 
Those sentenced to more than 12 months or whom the Secretary of State has determined 
should be deported would have to bring an application for bail themselves.  There would be no 
automatic review of their detention. 
 
We are unclear as to the meaning of sub-clause (3).  It appears to give the Tribunal power to 
review detention of its own motion, but whether to extend it or to curtail it (or both) is 
unclear.  
 
Rules as to the procedure are to be made by the Lord Chancellor.   
 
Briefing 
Contrary to its title, and in contrast to amendment 87 in the name of Lord Roberts of 
Llandudno which is thus to be preferred, this clause does not provide for a time limit on 
immigration detention.  Nor does it provide for judicial oversight for all detainees.  It provides 
judicial oversight for some.  ILPA would be pleased to see progress on judicial oversight of 
detention and the amendment improves on the status quo.  
 
Detention under Immigration Act powers is by administrative fiat, without limit of time and a 
detained person is not brought before a tribunal judge or a court unless s/he instigates this. The 
lack of any time limit adds greatly to the stress of the detention. It may render the detention 
arbitrary. This is contrary to the rule of law and should not be the lot of any persons, whether 
or not they have previously served a criminal sentence and whether or not they face 
deportation.  Indeed, it is persons in those two groups who are often detained for longest. 
 
ILPA does not support rules for the procedure being made by the Lord Chancellor. Other rules 
for the tribunals, including the Immigration and Asylum Chambers, are made by the Tribunal 
Procedure Committee.  They are subject to the approval of the Lord Chancellor, but proposed 
by the Committee.  
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The Bingham Centre for the Rule of Law’s publication, written by Michael Fordham QC, 
Immigration Detention and the Rule of Law: Safeguarding Principles provides as principle 21 

 
SP21. AUTOMATIC COURT-CONTROL.  
Every detainee must promptly be brought before a court to impose conditions or order release. 

 
As set out in that publication, this is in accordance with international standards.  
 
Article 5(4) of the European Convention on Human Rights provides: 
 

‘everyone who is deprived of his liberty by arrest or detention shall be entitled to take 
proceedings by which the lawfulness of his detention shall be decided speedily by a court and his 
release ordered if the detention is not lawful’. 

 
The UN Commission on Human Rights Resolution 2004/39: Arbitrary Detention of 19 April 2004, 
E/CN.4/RES/2004/39 provides: 
 

“3. Encourages the Governments concerned: (c) To respect and promote the right of anyone 
who is deprived of his/her liberty by arrest or detention to be entitled to bring proceedings 
before a court, in order that the court may decide without delay on the lawfulness of his/her 
detention and order his/her release if the detention is not lawful, in accordance with their 
international obligations”. 
 
Organization of American States, Principles and Best Practices on the Protection of 
Persons Deprived of Liberty in the Americas (2008), Principle VI: “Competent, 
independent, and impartial judges and tribunals shall be in charge of the periodic control of 
legality of acts of the public administration that affect, or could affect the rights, guarantees, or 
benefits to which persons deprived of liberty are entitled, as well as the periodic control of 
conditions of deprivation of liberty” 
. 
UNHCR Detention Guidelines (2012), Guideline 7 §47: “asylum-seekers are entitled to the 
following minimum procedural guarantees: … (iii) to be brought promptly before a judicial or 
other independent authority to have the detention decision reviewed. The review should ideally 
be automatic, and take place in the first instance within 24–48 hours of the initial decision to 
hold the asylum-seeker. The reviewing body must be independent of the initial detaining 
authority, and possess the power to order release or to vary any conditions of release”. 

 
In 1999 the then Government introduced provision for routine bail hearings. At second reading 
Lord Williams of Mostyn for the then Government said 

 
Part III introduces important new safeguards for immigration detainees. [see below for full 
passage, quoted by Baroness Anelay] .1 

 
He later explained: 
  

Perhaps I may set out our intention in setting time-limits for routine bail hearings and their 
determination. One element that is lacking in the present system—I do not disagree with what 
has been said in part—is any degree of certainty or structure with regard to bail hearings. We 

                                                           
1 HL Deb 29 June 1999 vol 603 cc176-257. 



4 

 

intend that the first routine bail hearing—to use the word "routine" is not to play down its 
importance, but to underline the fact that it must be regular—should take place about seven 
days after the original detention. In practice, the reference will normally be made much earlier.2 

 
What has changed since 1999 so that a sense the gravity of the shortcomings of the system of 
immigration detention, and the urgency of addressing them, has gone so entirely? In 2002 the 
then Government, decided to repeal that part of the Immigration and Asylum Act 1999 that 
would have introduced a new bail regime. Baroness Anelay of St Johns, with support from all 
around the house, tried to stop them.  She said: 

 
In another place the then Home Secretary, Mr Straw, said in a debate on 22nd February 1999 
at col. 39 of the Official Report: Part III fulfils the commitment in the White Paper to introduce 
a more extensive judicial element in the detention process. That will be achieved by introducing 
routine bail hearings for those detained under immigration legislation.” In this House the noble 
and learned Lord, Lord Williams of Mostyn, when moving the Second Reading of the same Bill 
on 29th June 1999, at col. 178, said, 

Part III introduces important new safeguards for immigration detainees. It introduces a 
more extensive judicial element into the detention process by means of a system of 
routine bail hearings, but the Government have decided that we should go further. The 
Government intend to bring forward amendments during the proceedings in this House 
to provide for a statutory presumption of bail, with exceptions to ensure effective 
immigration control and enforcement. Part VIII of the Bill provides a proper statutory 
framework for all aspects of the management and administration of detention centres 
and for the escort of detainees. Taken together, the provisions regarding bail and 
detention centres will provide significant additional safeguards for immigration 
detainees".  

I am sure Members of the Committee will recall that the noble and learned Lord moved the 
amendment of which he spoke at Second Reading on 19th July in Committee when he said,  

I hope  that the amendment will meet with the universal acclamation of the 
Committee".—[Official Report, 19/7/99; col. 725.]  
 
That amendment is now Section 46 of the 1999 Act and it is those very provisions in 
Part III of the Act, so eloquently spoken to by the noble and learned Lord, Lord Williams, 
three years ago, which today the Government propose to repeal under Clause 57(6) of 
this Bill. We acclaimed it; the Government now dispose of it. 
 
There was an extensive debate on this matter in Standing Committee in another place. 
But the justification given at that time by Miss Angela Eagle was unconvincing. Members 
of the Committee will note that the provisions have never been brought into force. The 
Minister said that they were not brought into force because  

“we have been trying since the 1999 Act to work out the frequency and 
logistical implications of automatic bail hearings for each detainee. We 
concluded that it would be a logistical nightmare that would divert scarce 
resources from processing asylum applications … Implementing the Part III bail 
provisions would significantly increase the burden on the Immigration Appellate 
Authority".—[Official Report, Commons, Standing Committee E, 14/5/02; 
co1.256.] 

                                                           
2 HL Deb 19 Jul 1999: Column 707. 
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I cannot believe that the provisions in the 1999 Act which were described as important 
and significant by the noble and learned Lord, now the Leader of the House, and the 
implications of which were doubtless considered in detail by the Home Office when the 
White Paper was drawn up, when the 1999 Bill was drafted and when the 
amendments were proposed, are now to be dismissed as a logistical nightmare. I cannot 
believe that the noble and learned Lord, Lord Williams, would have put his name to 
such a measure and spoken in favour of it if he were not entirely certain that it was 
eminently workable and its implications had been fully thought through by the time the 
Act was passed by this House. 

 
One final but important point on Amendment No. 173 is this. In another place my 
honourable friend Mr Malins moved an amendment which would have brought the 
provisions of Part III of the 1999 Act into effect. The Minister argued in response that to 
do so would be  administratively unworkable and would cause chaos and catastrophe in 
the system. Amendment No. 173 meets the Government's point. It would not bring the 
provisions into effect but it would stop their repeal. The effect of that would be to allow 
the Government to bring them into force at a time when the administrative concerns 
which the Minister cited in another place had been allayed. 

 
If the Minister were to resist the amendment, surely he would have to cast aside the 
mask of administrative unworkability that was taken up in another place and reveal the 
real policy reasons behind the Government's change of position. I invite him today to 
give us better justification on this matter than in another place. I beg to move3.  

 
In 1999 Lord Hylton4 put forward an amendment that would have meant regular reviews 
throughout the period of detention. All speakers, with the exception of the Minister, supported 
him.5 Contrast this with the current Home Office guidance on review, not by a court or 
tribunal, but by the officials detaining the person6:  
 

There is a statutory requirement above, detention should also be reviewed during the initial 
stages, that is, the first 28 days. This does not apply in criminal casework cases where detainees 
come from prison, or remain there on completion of custodial sentence, and their personal 
circumstances have already been taken into account by the Home Office when the original 
decision to detain was made. However, criminal casework cases involving the detention of 
children must be reviewed at days 7, 10, 14 and every seven days thereafter…in practice, this 
will apply only to those exceptional cases where an FNO under 18 is being detained pending 
deportation or removal. 

 
When the matter was debated in the Public Bill Committee the Minister said 
 

“…we do not consider that there is a need for mandatory judicial oversight of detention … 
There is already well-established judicial oversight available. Individuals detained under 
immigration powers have unrestricted opportunity to apply to the tribunal for bail at any time. 
They can also apply for a judicial review of their detention, or for a writ of habeas corpus to the 
High Court, again at any time.  

                                                           
3 HL Deb 17 July 2002 vol 637 cc1257-305 
4 HL Deb 19 July 1999 vol 604 cc693-724 
5 Ibid. col 704 
6 Enforcement Instructions and Guidance 55.8. 
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… All detainees are made aware of the ability to apply for bail, but there is obviously a need to 
strike a balance. 7 

This is far too sanguine.  Unless an immigration detainee applies for bail, s/he will never be 
brought before a court or tribunal to consider either release on bail or the lawfulness of 
detention.  For those held in the prisons, there are no legal surgeries and the difficulties of 
obtaining any legal representation at all are increased. People with a mental illness are among 
the least likely to be able to take the necessary steps to instigate a bail hearing.  
 
The lack of procedural protection and effect access to a court or tribunal in the UK renders 
detention under immigration act powers in particular cases arbitrary within the definitions used 
by the UN Human Rights Committee in resolution 1997/50 and by the UN Working Group on 
Arbitrary Detention: where it is clearly impossible to invoke any legal basis justifying the 
deprivation of liberty of a particular individual8 and where an asylum seeker, immigrants or 
refugees are subjected to prolonged administrative custody without any possibility in practice of 
administrative or judicial review or remedy.9 
 
 
AMENDMENT 85* After CLAUSE 55 NEW CLAUSE Immigration detention: 
vulnerable persons in the names of Lord Ramsbotham, Lord Rosser and Baroness 
Hamwee 
 
Purpose 
Prohibits the detention of a vulnerable person as defined unless this is ordered by the First-tier 
Tribunal, the Secretary of State having persuaded it that the “exceptional circumstances” of the 
case require the person to be detained.  An exception is made for a “vulnerable person” as 
defined who is to be deported “immediately” .  The amendment goes on to provide “and who 
has not appealed against the determination” but a person who had appealed would not appear 
to face immediate detention in any event. 
 
Rules of procedure are to be made by the Lord Chancellor. 
 
Vulnerable persons are defined in the amendment. They are children, pregnant women, those 
over 65 and requiring “constant or significant care”, suffering from a serious medical condition, 
victims of rape, sexual or gender based violence; suffering from post-traumatic stress disorder, 
“reasonably considered” to have been trafficked or tortured, transsexual or “otherwise 
identified as being sufficiently vulnerable that detention (or continued detention) would be 
injurious to their welfare. 
 
Briefing 
 
The amendment may be read as permitting the detention of children in the circumstances 
described by the clause and as such would be a retrograde step. 
 
Nor does ILPA support procedure rules being made by the Lord Chancellor. Other rules for 
the tribunals, including the Immigration and Asylum Chambers, are made by the Tribunal 

                                                           
7 Public Bill Committee 3 November 2015 col 363 
8 Category One of the UN Working Group’s criteria 
9 Ibid., Category Four. 
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Procedure Committee.  They are subject to the approval of the Lord Chancellor, but proposed 
by the Committee. 
 
The amendment takes as its starting point the groups identified by Stephen Shaw.  It does not 
give effect to his call for a ban on the detention of pregnant women. It further envisages that 
there are circumstances in which persons over 65, requiring constant or significant case, those 
suffering from “serious” medical conditions or “serious” mental illness could be detained.  For 
the reasons set out in our briefing to Government amendment 56 below, ILPA does not 
consider that such persons should be detained.   Detention of such persons in the past has led 
to death (as in the case of 84 year old Alois Dvorzac) and to breaches of Article 3 of the 
European Convention Human Rights, the prohibition on torture, inhuman and degrading 
treatment or punishment. 
 
Please see the briefing to amendment 86 below. 
  
 
After CLAUSE 56 
 
GOVERNMENT AMENDMENT 86 NEW CLAUSE Guidance on the detention of 
vulnerable persons 
 
Purpose 
Requires the Secretary of State to issue guidance to be taken into account by those assessing 
whether an individual is “vulnerable” and if it is determined that they are, whether to detain 
them.  The guidance must be laid before parliament in draft and will be brought into force by 
regulations.  The guidance must be taken into account by those to whom it is issued. 
 
Briefing 
The Government has produced information for peers Detaining individuals for the purposes of 
immigration control – consideration of risk issues.   Close reading of that document reveals that  

• The Government has not accepted Stephen Shaw’s call for an absolute exclusion from 
detention for pregnant women. Instead, pregnant women will be automatically 
considered to be amongst those regarded as being at the highest level of risk. This was 
confirmed by the Minister in his oral evidence to the Home Affairs Committee10. 

• The Government has not agreed to the removal of the words “which cannot be 
satisfactorily managed in detention” from the reference to individuals suffering from 
serious mental illness despite repeatedly having been found to have breached the Article 
3 of the European Convention on Human Rights, the probation on torture, inhuman or 
degrading treatment or punishment in respect of such persons. 

The document quotes the Ministerial statement that the Government 
 

“…will introduce a new “adult at risk” concept into decision-making on immigration detention 
with a clear presumption that people who are at risk should not be detained, building on the 
existing legal framework. This will strengthen the approach to those whose care and support 

                                                           
10

 HC 772, 9 February 2016, response to Q 67.  See 

ata.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/home-affairs-committee/the-

work-of-the-immigration-directorates-q3-2015/oral/28840.html  
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needs make it particularly likely that they would suffer disproportionate detriment from being 
detained, and will therefore be considered generally unsuitable for immigration detention unless 
there is compelling evidence that other factors which relate to immigration abuse and the 
integrity of the immigration system, such as matters of criminality, compliance history and the 
imminence of removal, are of such significance as to outweigh the vulnerability factors.” 

 
It also quotes paragraph 55.10 of the current Home Office Enforcement Instructions and 
Guidance, which provides: 

 
The following are normally considered suitable for detention in only very exceptional 
circumstances, whether in dedicated immigration detention accommodation or prisons: 
� those suffering from serious mental illness which cannot be satisfactorily managed within 

detention (in C[riminal] C[asework] D[epartment] cases, please contact the specialist 
Mentally Disordered Offender Team). Enforcement Instructions and Guidance In exceptional 
cases it may be necessary for detention at a removal centre or prison to continue while 
individuals are being or waiting to be assessed, or are awaiting transfer under the Mental 
Health Act; 

� those where there is independent evidence that they have been tortured; 
� people with serious disabilities which cannot be satisfactorily managed within detention; 
� persons identified by the Competent Authorities as victims of trafficking unaccompanied 

children and young persons under the age of 18 (but see 55.9.3 above); 
� the elderly, especially where significant or constant supervision is required which cannot be 

satisfactorily managed within detention; 
� pregnant women, unless there is the clear prospect of early removal and medical advice 

suggests no question of confinement prior to this (but see 55.4 above for the detention of 
women in the early stages of pregnancy at Yarl’s Wood); 

�  those suffering from serious medical conditions which cannot be satisfactorily managed 
within detention. 

 
How confident can we be that this amendment is not merely a new bottle for old wine?  
Paragraph 55.10 is supposed to protect persons at risk.  It has not done so. 
 
In our experience, it is far from exceptional that the mentally ill, survivors of torture and 
trafficked persons, the elderly and those with physical health problems are detained.  Stephen 
Shaw writes 

…it is perfectly clear to be that people with serious mental illnesses continue to be held in 
detention and that their treatment and care does not and cannot equate good psychiatric 
practice…Such a situation is an affront to civilised values. 

A case revealed that the Home Office and its contractors had been operating an unlawful policy 
on the use of force on pregnant women and children in immigration detention.11 The 2012 
report of the Chief Inspector of Prisons on the Cedars centre in which families are detained 
found: 
 

HE.18 Substantial force had been used in one case to take a pregnant woman resisting removal 
to departures. The woman was not moved using approved techniques. She was placed in a 
wheelchair to assist her to the departures area. 
 

                                                           
11 Chen and Others v SSHD CO/1119/2013. 
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When she resisted, it was tipped-up with staff holding her feet. At one point she slipped down 
from the chair and the risk of injury to the unborn child was significant. There is no safe way to 
use force against a pregnant woman, and to initiate it for the purpose of removal is to take an 
unacceptable risk. 

 
The Inspectorate called for force not to be used. The call w\as not accepted.  Instead the Home 
Office offered a consultation. It was only in the face of a legal challenge that it backed down.  
 
The case of R (on the application of Yiyu Chen and Others) v Secretary of State for the Home 
Department (CO/1119/2013) was an urgent judicial review claim challenging the Secretary of 
State’s failure to have a policy in place in respect of the use of force against children and 
pregnant women. The claim was issued on 31 January 2013 following the Secretary of State’s 
rejection of the Her Majesty’s Inspectorate of Prisons’ recommendation that she use force 
against these two groups only in situations where there is a risk of harm to self or another. 
 
The Claimants sought urgent interim relief in the form of an injunction, prohibiting the Secretary 
of State from using force against these two groups until the issues were determined. On 12 
February 2013 Mr Justice Collins granted an injunction prohibiting the Secretary of State’s from 
using force against the four claimants (a pregnant woman and three children, all at risk of an 
enforced removal). 
 
On 22 February 2013 the Secretary of State reinstated the former policy from Chapter 45 of 
the Enforcement Instructions and Guidance, which states that the UK Border Agency cannot 
use force against pregnant women, save to prevent harm. On 10th April 2013, Lord Taylor of 
Holbeach told the House of Lords that: 
 

The recommendation in the report by HM Inspectorate of Prisons on Cedars pre-departure 
accommodation that force should never be used to effect the removal of pregnant women and 
children was rejected by the UK Border Agency. 12 

 
The Government response to the Home Affairs Select Committee Eighth Report of session 
2012-2013: The work of the UK Border Agency (April - June 2012) states: 
 

The UK Border Agency would prefer that pregnant women, vulnerable adults and under 18s who 
form part of family groups in Cedars left the UK voluntarily and compliantly. It would not be 
practical to consider a blanket ban on the use of physical intervention on pregnant women and 
under 18s as this might encourage non-compliance and render the Agency unable to maintain 
effective immigration controls. 

 
Bhatt Murphy solicitors, who acted for the claimants in Chen, wrote to the Home Affairs Select 
Committee on 28 March 2013, saying  
 

We are concerned that the policy position set out in that response [the government’s response 
to the Committee] directly contradicts the assurances which have been given to the Court and 
the parties in this action, which is now reflected in policy guidance published on the UK Border 
Agency’s website, and upon which the Claimants have been invited by the Home Secretary to 
withdraw their claim for judicial review. 

 

                                                           
12 HL Deb, 10 April 2013, c313W. 
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As to mental illnesses, the cases illustrate graphically what is going wrong. In R (S) v Secretary of 
State of State for the Home Department [2011] EWHC 2120 (Admin) (5 August 2011) the Court 
held that the circumstances in which S was detained at Harmondsworth constituted inhuman 
and degrading treatment in breach of article 3.  Those circumstances included: 
� Detaining him despite a clear (and documented) history of severe mental illness, and 

contrary to the clear expert advice of a number of mental health professionals; 
� Serious deterioration in his mental state, with numerous acts of self-harm, psychotic 

symptoms, feelings of acute anguish and distress, and allowing him to reach such a 
deteriorated state that he lacked capacity to make decisions in his own best interests; 

� The failure to respond assessments by the in-reach psychiatrist that he was unfit for 
detention and required urgent compulsory treatment in hospital under the Mental Health 
Act; and  

� One incident in which officers encountered S, naked and bleeding, being pulled along a 
corridor by another detainee in view of a crowd of detainees after he had attempted 
suicide. 

 
In R (BA) v Secretary of State of State   for the Home Department [2011] EWHC 2748 (Admin) (26 
October 2011), the Court held that the circumstances of his detention, at Harmondsworth, 
constituted inhuman and degrading treatment in violation of article 3  Those circumstances 
included: 
� Detaining him despite a clear and documented history of severe mental illness and 

contrary to expert advice that detention would be likely to cause deterioration.  There 
was “a deplorable failure, from the outset, by those responsible for BA’s detention to recognise 
the nature and extent of BA’s illness”13; 

� The failure within the Home Office to ensure that clinical information about his 
deteriorating condition was accurately communicated to senior officials responsible for 
deciding whether he should be released.  The judge referred to “a combination of 
bureaucratic inertia, and lack of communication and co-ordination between those who were 
responsible for his welfare” and described the Assistant Director’s concern to manage press 
interest in the event of his death as “callous indifference to BA’s plight”14. 

 
In R (HA) v Secretary of State of State   for the Home Department [2012] EWHC 979 (Admin) (17 
April 2012), the circumstances which led the Court to find that Article 3 had been violated in 
HA’s case included: 
� Acts which “violated his own dignity” (prolonged periods of time in isolation; sleeping on 

the floor, often naked, in a toilet area; drinking and washing from a toilet; self-neglecting, 
including not eating properly and not washing or changing clothes for prolonged periods; 
and suffering from insomnia); 

� Not receiving appropriate medical treatment for a prolonged period of more than 5 
months; 

� The use of force on him on several occasions.  
 

In R (D) v Secretary of State for the Home Department [2012] EWHC 2501 (Admin) (20 
August 2012), another case in which a violation of Article 3 was found, the judge described the 
Home Office approach as “irrational” and “laisser-faire”. The Secretary of State maintained 
throughout that there had been no error and no breach of Article 3 or even of Article 8 even 

                                                           
13 Judgment, paragraph 236. 
14 Judgment, paragraph 237. 
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though the Official Solicitor was acting as D’s litigation friend by the time of the hearing because 
D’s mental state was such that he could not instruct his solicitors. 
  
HM Chief Inspector of Prisons has reported on an 84 years’ old frail Canadian man suffering 
from dementia who died in detention in handcuffs having been kept handcuffed for five hours.15    
 
The Minister, James Brokenshire MP, said “Risks surrounding the safeguards within the system 
for particularly vulnerable applicants have also been identified to the extent that we cannot be 
certain of the level of risk of unfairness to certain vulnerable applicants who may enter 
D[etained F[ast] T[rack].”16  
 
It is not exceptional that under-18s are detained because of an age dispute that the Home Office 
consider far from borderline.   
 
Paragraph 55.10 creates risk both because of the categories of person it permits to be detained 
and because of practical problems in its application which means that those whom the Home 
office does not intend to detain, save in “exceptional circumstances”, are unlikely to be 
detected.  What confidence can we have that those risks will not be replicated under the new 
guidance? 
  
During the evidence session on 22 October 2015 the following exchange took place between 
Mr Whittaker MP, the Government Whip and Jerome Phelps of Detention Action: 
 

Craig Whittaker:  Do any of you have any evidence that there is any abuse in the detention 
centre?   
Jerome Phelps: The most apposite evidence would be the series of finding by the UK courts of 
breaches of article 3 in relation to highly vulnerable mentally ill migrants in detention, who 
should not be detained anywhere except for under exceptional circumstances. Article 3, on 
inhuman and degrading treatment, is a very high threshold. Until recently there had never been 
a case of this, but in the past four years there have been six cases of desperately vulnerable 
people who have had complete psychiatric collapse in detention, to the article 3 breach level.   
 
Q 229 Craig Whittaker:  I do not want to undermine or belittle the six cases by any stretch 
of the imagination, but from the thousands who have been through the system in the past four 
years, which is what you mentioned, it is an incredibly small part. It would therefore be very 
difficult to say that the system is broken. Is that right?   
 
Jerome Phelps: I do not think any of us have suggested that everyone in detention is abused. 
It is a small part but we have functioning safeguards, such as the bail system. What is 
concerning about the Bill is that it is removing some of those safeguards.  17 
 

The exchange concerns breaches of Article 3 of the European Convention on Human Rights: 
the prohibition on torture, inhuman or degrading treatment or punishment. It is a right non-
derogable at any time, including times of war or public emergency threatening the life of the 

                                                           
15 Report of unannounced inspection of Harmondsworth Immigration Removal Centre, 2014, section 1, paragraph 1.3 
available at http://www.justice.gov.uk/downloads/publications/inspectorate-reports/hmipris/immigration-removal-
centre-inspections/harmondsworth/harmondsworth-2014.pdf   
16 Hansard 2 July 2015, HCWS83. 
17 http://www.publications.parliament.uk/pa/cm201516/cmpublic/immigration/151022/am/151022s01.htm  
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nation.  That torture inhuman or degrading treatment of mentally ill individuals can happen once 
does indeed suggest to us that the system is broken.   
 
All those detained under Immigration Act powers are vulnerable: to lack of respect for their 
rights, to abuse, to mental health problems, by the fact of their detention.    The notion of being 
“vulnerable” is perhaps more helpfully considered through the term “powerlessness”.  Persons 
detained under Immigration Act powers are relatively powerless and there are structural 
reasons for that.  These have tangible effects not only on a person’s ability to vindicate their 
rights and ensure that they are treated in accordance with law and policy properly applied, but 
on the distress arising from the powerlessness that detained persons feel.  
 
Detention by administrative fiat without limit of time is unacceptable. An “adults at risk” policy 
is not the answer.  A time limit on immigration detention and automatic judicial oversight are a 
starting point, not the answer, but a starting point.  They will be debated on the second day of 
Committee on 15 March 2016. 
 
 
SCHEDULE 9 
 
AMENDMENT 87 in the name of Lord Roberts of Llandudno 
 
Purpose 
To place a time limit of 28 days on detention under Immigration Act powers. 
 
Briefing 
ILPA supports this amendment. 
 
When Lord Hylton moved amendments in 199918 to set a maximum time limit on detention this 
was in the context of proposals that all detainees would be brought before a court or tribunal 
seven and 28 days after their detention started19 and the number of persons detained beyond 
six months was 12020.  In May 2013, the UN Committee against Torture urged the UK to 
“(i)ntroduce a limit for immigration detention and take all necessary steps to prevent cases of 
de facto indefinite detention.”21  
 
Practice in the UK is that increasing numbers of persons are detained, some for years on end, 22 
including in circumstances where eventual release is to liberty calling into question the necessity 
for detention at all. Home Office migration statistics23 show that immigration detainees who are 

                                                           
18 HL Deb 19 July 1999 vol 604 cc 693-724. 
19 Immigration and Asylum Act 1999 s 44. 
20 HL Deb 28 July 1999 vol 604 cc1611-66, letter of Lord Williams of Mostyn to Lord Avebury, to which reference 
is made by Lord Avebury. 
21 Committee against Torture, Fifth periodic report of the United Kingdom, (6-31 May 2013) 
22 See, for example, R (Sino) v SSHD [2011] EWHC 2249 (Admin) (four years and 11 months) and R (Mhlanga) v 

SSHD [2012] EWHC 1587 (Admin) (five years two months).  See The effectiveness and impact of immigration 

detention casework: A joint thematic review, Her Majesty’s Inspectorate of Prisons and the Independent Chief 

Inspector of Borders and Immigration, December 2012, available at 

http://www.justice.gov.uk/downloads/publications/inspectorate-reports/hmipris/thematic-reports-and-research-

publications/immigration-detention-casework-2012.pdf (accessed 7 October 2014). 
23 Source:  Home Office, Immigration statistics, January to March 2015’. Table dt_06: People leaving detention by reason, 
sex and length of detention. Available at http://bit.ly/1NuAxG3 
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held for any periods above one year are more likely at the end of their detention to be released 
from detention into the community than to be removed from the UK.  Home Office statistics 
further show that a greater proportion of detainees who are released after such long periods in 
detention are released on bail than are released on Temporary Admission by the Home Office.   

For the full year 2014, 57% of people leaving detention who were held for 12 months or more 
were released into the community and 43% were removed from the UK.  Of those released 
into the community, 58% were bailed.  For that same year, 47% of those people held for any 
period from one day to 12 months were released into the community, but only 15% of them 
achieved this through bail. The vast majority (81%) were granted Temporary admission or 
release by the Home Office.  

Trends in earlier years are similar. According to UK Border Agency statistics, of detainees 
leaving detention after more than a year in 2011, 62% were released and 38% removed or 
deported.  These proportions were exactly reversed, for detainees released after less than a 
year.  Detention Action’s September 2010 report “No Return No Release No Reason” monitored 
the cases of 167 long-term detainees, of whom only a third (34%) were removed or deported.  
Sixty-two per cent of those held for over a year were released in 2013.24  Between 2007 and 
2010, overall numbers of enforced removals and notified voluntary returns declined by 6%.  Yet 
in the same period the number of persons detained at any one time increased by 38%.   
 
The UK does not conform to international standards including: 

 

• UNHCR Detention Guidelines (2012), Guideline 6: “To guard against arbitrariness, 
maximum periods of detention should be set in national legislation. Without maximum 
periods, detention can become prolonged, and in some cases indefinite”. 
 

• UNHCR/Office of the High Commissioner for Human Rights Summary Conclusions 
from Global Roundtable on Alternatives to Detention of Asylum-Seekers, Refugees, 
Migrants and Stateless Persons (2011): 

 
2: “Maximum time limits on … administrative [immigration detention] in national 
legislation are an important step to avoiding prolonged or indefinite detention”. 
…  
11: “Lack of knowledge about the end date of detention is seen as one of the most 
stressful aspects of immigration detention, in particular for stateless persons and 
migrants who cannot be removed for legal or practical reasons”.  

 
UN Working Group on Arbitrary Detention Annual Report 1999, E/CN.4/2000/4/Annex 2, 28 
December 1999 (Deliberation No. 5), Principle 7: “A maximum period should be set by law”. 
 
The UK is not a party to Directive 2008/115/EC on common standards and procedures in 
Member States for returning illegally staying third country nationals, which sets a six-month limit 
on detention with the possibility of further detention for limited periods to a maximum of 18 
months in toto where, despite the State’s reasonable efforts, lack of co-operation by the 
detainee or in obtaining documentation from third countries had caused time to be extended25.  

                                                           
24 Home Office, Immigration Statistics January to March 2014, table at 06. See also Immigration Statistics: summary 
points: April to June 2014.  
25 See Case C-357/09, Kadzoev [2009] ECR I-11189, 30 November 2009. 
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In Mathloom v Greece26 it was held that absent the time limits on detention, Greek legislation on 
detention under immigration act powers did not meet the “in accordance with the law” test laid 
down in Article 5 of the European Convention on Human Rights because it was not sufficiently 
precise or its consequences sufficiently foreseeable. 
 
In the debates in on the bail provisions of the Immigration and Asylum Act 1999, Baroness 
Williams of Crosby said 

 
One characteristic of a tyrannical or dictatorial regime is that it detains innocent people without any 
indication as to how long they will be detained. A few months ago, I had the obligation of visiting the 
last standing prison under the gulag archipelago system, Perm 65 in the Soviet Union as it then was, 
now Russia. I discovered that the most dreadful agony faced by people who had been at that 
detention centre was not knowing if or when they would ever get out. There was no clear procedure. 
An obligation rests upon those of us who are more privileged in a democratic society to limit that 
sense of being almost totally lost within the system—not knowing when, if ever, the procedures will 
be concluded. The main purpose of the new clause is to limit that period to a maximum of six 
months. 27 
 

Lord Williams of Mostyn rebuked her gently 
 
719 . The noble Baroness spoke of the Gulag. There is no automatic application after seven days 
paid for at public expense, nor after the further period paid for at public expense. No reasons are 
given in writing. There is no presumption of bail. I take the point, but we have produced a series of 
circumstances which are infinitely better than that. They are very significant advances. We seek to 
attack a machine which is not subject to judicial overview or written reasons without a presumption 
of bail. Without the automatic first and second routine bail applications, applications for bail can be 
made, or applications for judicial review28. 
 

What would he say now?  When detention is without limit of time, by administrative fiat, and 
the detainee will never ever be brought before a court or tribunal if s/he does not instigate this?  
Litigation exposed that the Home Office had been operating an undisclosed, unlawful practice of 
detaining foreign national former prisoners on a blanket basis, without permitting officials to 
consider release in any circumstance29. Persons are detained in the UK for longer periods than 
in other EU countries. 30 On 11 September 2013, in response to a parliamentary question, the 
Minister for Immigration stated that as of 30 June 2013, 27 people had been detained for 
between 18 months and 24 months, 11 for between 24 months and 36 months and one for 
between 36 months and 48 months31. According to Home Office statistics, 220 people had been 
detained for over six months at 31 December 2013.  In the context of a stated intention to 
reduce to an absolute minimum32 the detention of children in families, the shortest possible time 
is envisaged as seven to 28 days.33  

                                                           
26 Application 48883/07, judgment 24 April 2012. 
27 HL Deb 19 July 1999 vol 604 cc693-724 Baroness Williams said  
28 Ibid. Col 719. 
29 R (Lumba) v SSHD [2012] 1 AC 245. 
30 See the joint Her Majesty’s Inspectorate of Prisons/Chief Inspector of Borders and Immigration report, The 
effectiveness and impact of immigration detention casework, December 2012 at 2.7.  In France there is a limit of one 
and a half months on immigration detention, which is subject to automatic oversight by the courts. The 
Netherlands too has a maximum time limit of one and a half months and Spain a limit of two months. 
31 HC Deb, 11 September 2013, c 723W. 
32 HL Committee, Immigration Bill, 3 March 2014, col 1125 per the Lord Wallace of Tankerness. 
33 Immigration Act 2014, s 2. 
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A significant number are unable to return to their country of origin. The majority of Bail for 
Immigration Detainees’ clients for whom it provides legal advice and information on Section 4(1)(c) 
applications have one or more legal or practical barriers to their removal34.  These individuals may 
move repeatedly in a cycle of extended detention, release on bail with residence in s 4(1)(c) 
accommodation, and then re-detention.  

Lack of travel documentation is frequently a reason why a person cannot be removed. This may be 
for a number of reasons, including the inability of an individual to provide adequate information to 
support the issue of a travel document if they first came at a young age, statelessness or practical 
problems in proving nationality or delays with in the issuing of travel documents (e.g. for returns to 
Algeria).  There are currently no enforced removals to a small number of countries such as Somalia 
and Zimbabwe and some detainees are from these countries. 

Other reasons why removal is not imminent, and indeed may never happen, include outstanding 
family court matters; pending judicial review hearings including challenges to unlawful detention and 
pending appeals, including Home Office appeals.   

Case of Mr F 
Mr F had been detained for nearly three years at the date of hearing. He was without travel 
documents and therefore could not be removed until this was resolved. He had a significant 
history of self-harm and suicide attempts in detention. He was refused bail at a hearing in 2012 
because the First Tier judge did not know that Home Office initial accommodation [‘Section 4 
bail accommodation’] at Barry House in southeast London had the facility to monitor electronic 
tags where they were fitted as a condition of bail. The Home Office Presenting Officer did not 
enlighten the Tribunal. Counsel for the applicant had stated that monitoring was possible (Barry 
House was after all the release address for most detainees bailed in the south east), and was 
able to telephone Barry House and ask the manager to fax through confirmation of this to the 
hearing centre within minutes. Despite this bail was refused. 
 
Counsel’s attendance note stated: “It was submitted by the HOPO in answer to a question by the IJ 
that Barry House did not allow electronic monitoring. I contacted Barry House while still at the hearing 
centre to confirm the tagging point but was told by the manager that they do permit electronic tagging 
and in fact they had residents with tags on there currently. I asked him to send a fax to the Tribunal 
immediately confirming this since bail had been refused on the false basis that tagging was 
unavailable at Barry House. He agreed to this and did indeed send the fax. I immediately told the usher 
of the Court to inform the IJ who was dealing with another application that this confirmation was coming 
through and that I wished her to reconsider the application in light of this. IJ received the fax but refused 
to reconsider the application stating that she would add the fax to the file for the next application. 
“When I told the HOPO about my telephone conversation and that I was awaiting confirmation she 
went and took instructions and maintained her position that Barry House does not permit electronic 
tagging. This is either dishonest or a very severe case of the left hand not knowing what the right hand is 

                                                           
34 The Independent Chief Inspector of Borders and Immigration (ICIBI) carried out an inspection of the Home Office 

travel document processes and noted in 2014: “despite recommendations I have made previously, I was concerned to find that 

the Home Office was still keeping foreign criminals, who had completed their prison sentences, in immigration detention for months 

or even years in the hope that they would eventually comply with the re- documentation process. Given the legal requirement only to 

detain individuals where there is a realistic prospect of removal, this is potentially a breach of their human rights” (ICIBI, 2014: 2).  

(Source: Independent Chief Inspector of Borders & Immigration, (2014), ‘An Inspection of the Emergency Travel Document 

Process May-September 2013.’ Available at http://icinspector.independent.gov.uk/wpcontent/uploads/2014/03/An-

Inspection-of-the-Emergency-Travel-Document-Process-Final-Web-Version.pdf) 
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doing. Either way it is unacceptable…In my opinion the IJ should have reconsidered the application in 
light of the correct information about tagging at Barry House being provided within minutes of her 
refusal. She had commented that tagging provides certainty and she refused bail because she 
considered the applicant was a substantial risk of absconding” 
. 
Stephen Shaw, commissioned by the Government to review immigration detention argues35 that 
further consideration should be given to strengthening the safeguards against excessive 
detention. He writes 
 

1.62 The unknown length of detention and obliqueness of the process contributed to the 
potential vulnerability of an individual detainee.  This was in contrast to a prison regime where 
the length of detention was known. 

 
He was told that uncertainty about length of detention was a significant worry, causing 
deterioration of welfare and mental health  
 
Stephen Shaw asked Professor Bosworth, Reader in Criminology and  Fellow of St Cross 
College, Oxford, and Professor of Criminology at Monash  University, Melbourne, if she would 
assess the literature on the mental health effects of detention for him. She agreed.  Her study is 
appended to the report as Appendix Five. Her conclusions are summarised in his report as 
including the following 
 

• There is a consistent finding from all the studies carried out across the  globe and from 
different academic viewpoints that immigration detention  has a negative impact upon 
detainees’ mental health.  … 

• The impact on mental health increases the longer detention continues.    

• … 

• The impact of the negative effect of detention endures long after a person  is released.   
 
 
SCHEDULE 9 
 
GOVERNMENT AMENDMENTS 80 TO 104 in the name of Lord Bates 
 
Purpose 
Replaces the Secretary of State’s proposed power to impose an electronic monitoring or 
residence condition where the Tribunal has not done so with a duty on the Secretary of State 
or Tribunal, when releasing a person on bail who has been the subject of deportation 
proceedings, to make such a person subject to an electronic monitoring condition unless it 
would be impractical or in breach of the European Convention on Human Rights so to do. 
 
Amendment 89 provides that if immigration bail is granted to a person detained pending 
deportation, including so called “automatic deportation” under the UK Borders Act 2007 it 
must be granted subject to an electronic monitoring condition unless, as set out in 
Amendment 91, the Secretary of State is granting bail and considers that an electronic 

                                                           
35

 See his review at 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/490782/52532_Shaw_Review_A

ccessible.pdf.  
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monitoring condition would be impractical or contrary to a person’s rights under the European 
Convention on Human Rights. 
 
Amendment 91 further provides that if bail is granted by the Tribunal then it must not be 
granted subject to an electronic monitoring condition if the Secretary of State informs the 
Tribunal that an electronic monitoring condition would be impractical or contrary to a person’s 
rights under the European Convention on Human Rights. 
 
The Secretary of State can have regard to obstacles in making arrangements for electronic 
monitoring, resources, the likelihood of the person failing to comply with a bail condition, 
whether the person has been convicted, the likelihood of the person committing an offence 
while on bail, whether the person is a danger to public health or threat to public order, whether 
detention is necessary in the person’s interests or for the protection of any other person and 
such other matters as the Secretary of State or the Tribunal thinks relevant – although it is 
unclear when the Tribunal gets a chance to say what it thinks relevant. 
 
The Tribunal is prohibited from granting bail subject to an electronic monitoring condition when 
the Secretary of State informs the Tribunal that an electronic monitoring condition would be 
impractical or contrary to a person’s rights under the European Convention on Human Rights. 
 
Amendment 93 provides that the Frist-tier Tribunal may not exercise its power to amend or 
remove conditions of ail to amend an electronic monitoring conditions 
 
Amendment 97 provides that where a person is on immigration bail pursuant to a grant of 
bail by the Secretary of State or a grant of by bail by the First-tier Tribunal in a case where the 
Tribunal has directed that the power to amend or remove conditions, or impose new ones, may 
be exercised by the Secretary of State, the Secretary of State may only remove an electronic 
monitoring condition if she considers that it would be impractical for the person to continue to 
be subject to the condition or that it would be contrary to the person’s rights under the 
European Convention on Human Rights for the person to be so subject. 
 
If a person is not subject to an electronic monitoring condition then upon coming to the 
conclusion that it would not be impractical or a breach of a person’s convention rights to 
impose one, the Secretary of State must impose one. 
 
Where a person formerly detained pending deportation is on bail and that bail is being managed 
by the Tribunal rather than the Secretary of State then the Tribunal must not remove an 
electronic monitoring condition unless the Secretary of State notifies the Tribunal that she 
considers that it would be impractical or a breach of a person’s convention rights for them to 
continue to be subject to the condition.  If she notifies the Tribunal to the contrary, it must 
impose the conditions. 
 
Amendment 106 provides that regulations under section 86(1) Transitional and Consequential 
provision  may make provision about eh circumstances in which powers to impose an electronic 
monitoring condition may or must be exercised and enable the Secretary of State to exercise 
discretion in determining whether an electronic monitoring condition should be imposed on a 
person at a time, to be specified in regulations, when the person was at liberty but on 
temporary admission, temporary release, on bail or otherwise liable to be detained but not 
detained. 
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Amendments 107 to 112 apply the same regime to the Special Immigration Appeals 
Commission. 
 
Briefing 
The Bill as presented to the House of Commons and as brought forward from the House of 
Commons power of the Secretary of State to change an electronic monitoring or a residence 
condition of bail imposed by the first-tier tribunal.  At Committee stage Amendment 200 in the 
names of Lord Rosser, Lord Kennedy of Southwark, Baroness Hamwee and Lord Paddick and 
Amendment 221 in the name of Lord Mackay of Clashfern, Lord Pannick, Lord Judge and 
Baroness Hamwee sought to remove this power. 
 
The Select Committee on the Constitution in its seventh report of session 2015-201636 
repoirted that 

We are concerned that schedule 7, which would allow a Minister to override or 
alter independent judicial decisions about immigration bail conditions, is in 
tension with the principles of the rule of law. The usual process, should a Minister 
have concerns about a judicial decision, would be to appeal against it. The House 
may wish to ask the Government to clarify how their proposals comply with the 
rule of law. The House may also wish to ask the Government why, if the intention 
is to ensure the use of certain bail conditions for particular offenders (such as 
satellite monitoring for foreign nationals), they do not simply propose new criteria 
for the First-tier Tribunal to take into account when setting bail conditions.   

 
An apparently chastised Lord Bates wrote to Lord Lang of Monkton, chair of the Committee, 
on 1 March 2016 to say 

“I acknowledge the Committee’s concerns regarding the potential conflict of the original drafting 
of the bail powers with the rule of law.  I have thought carefully about this issue and today I 
have tabled amendments to remodel the relevant clause and schedule in the Bill to address 
these concerns.  The new approach will introduce a statutory requirement that an electronic 
monitoring condition must be imposed n individuals subject to deportation proceedings unless 
the Secretary of State decides that this is inappropriate” 

 
Is the substation any more compatible with the rule of law than the original clause? 
 
The Tribunal, and indeed the Special Immigration Appeals Commission, a superior court of 
record and a highly specialised tribunal presided over by a High Court Judge, continues to have 
no say in the matter but to be at the beck and call of the representative of the Secretary of 
State who can holler “you must impose an electronic monitoring condition” or “you must not”.  
The amendments do not describe any scope for the Tribunal, or the Commission to disagree.  
What if the Tribunal or the Commission consider that to impose such a condition will breach a 
person’s human rights, despite the protestations of the Secretary of State’s representative to 
the contrary? 
 
Our understanding is that the Tribunal or Commission will continue to be bound by section 6 of 
the Human Rights Act 1998 which, insofar as material, provides 
 

                                                           
36

 HL Paper 75, see http://www.publications.parliament.uk/pa/ld201516/ldselect/ldconst/75/75.pdf  
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 6   Acts of public authorities. 

(1)It is unlawful for a public authority to act in a way which is incompatible with a 
Convention right.  

(2)Subsection (1) does not apply to an act if—  

(a) as the result of one or more provisions of primary legislation, the authority 
could not have acted differently; or  

(b) in the case of one or more provisions of, or made under, primary legislation 
which cannot be read or given effect in a way which is compatible with the 
Convention rights, the authority was acting so as to give effect to or enforce 
those provisions.  

(3)In this section “public authority” includes—  

(a) a court or tribunal, and  

(b) any person certain of whose functions are functions of a public nature,  

… 
   
The Minister should be asked to describe what will happen if the Tribunal or Commission 
disagree with the Secretary of State’s representative as to whether imposing the condition will 
breach human rights. 
 
The structure could also operate to allow the Secretary of State to declare a tag “impractical” in 
circumstances where the Tribunal or Commission considered that it should be imposed, or to 
advance human rights arguments against its imposition that the Tribunal or Commission 
considered to be without merit. 
 
Sections of the Immigration Act 2014 require rules to be made for the Tribunal and for the 
Special Immigration Appeals Commission to prohibit repeat bail hearings within 28 days unless 
there is a material change and the provisions of that Act which required the Home Office to 
consent to bail with 14 days of removal and to consent to new matters being raised before the 
tribunal or commission.  This refusal to let judges and tribunal judges judge and apply their 
judgement to the facts of the individual cases before them, appears no less incompatible with 
the rule of law than the original clause.  
 
The Lords Committee on the Constitution said 
 

22. The Government’s Explanatory Notes to the Bill cast some light on the policy background to 
this aspect of the Bill—and, in particular, the proposal to allow the Secretary of State to override 
a Tribunal decision not to impose an electronic monitoring condition:  

“The Conservative Party Manifesto commits the government to satellite tracking for 
every foreign national offender subject to an outstanding deportation order or 
deportation proceedings … Over 80% of foreign national offenders living in the 
community have been released on bail by the First-tier Tribunal … and while the 
Tribunal has the power to apply an electronic monitoring condition, the Secretary of 
State cannot require it as a condition of bail. The Bill gives the Secretary of State the 
ability to impose an electronic monitoring condition when the Tribunal grants bail but 
does not impose such a condition.” 
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23. From this, it seems that the Government is not satisfied by the Tribunal’s propensity to 
impose electronic-monitoring conditions, and therefore wishes to be in a position to impose such 
conditions even in cases in which the Tribunal does not see fit to do so. 

 
It goes on to state 

 
24. A decision of the Secretary of State to override the Tribunal in this way would be subject to 
judicial review. However, the constitutional question arises whether it is compatible with the rule 
of law for a member of the executive to be given the authority to override the decision of an 
independent judicial body. The Supreme Court had cause to consider this question recently in 
the case Evans v Attorney-General, [23 14 R (Evans) v Attorney-General (2015) UKSC 21 ] 
which concerned the exercise of the ministerial veto power in the Freedom of Information Act 
2000. Giving one of the majority judgments in the Evans case, Lord Neuberger said that: “ 
 

A statutory provision which entitles a member of the executive … to overrule a decision 
of the judiciary merely because he does not agree with it would not merely be unique in 
the laws of the United Kingdom. It would cut across two constitutional principles which 
are also fundamental components of the rule of law … subject to being overruled by a 
higher court or (given Parliamentary supremacy) a statute, it is a basic principle that a 
decision of a court is binding as between the parties, and cannot be ignored or set aside 
by anyone, including (indeed it may fairly be said, least of all) the executive.” 

 
25. In that case, some reliance was judicially placed upon the fact that the veto power in the 
Freedom of Information Act facilitated override of a decision of the Upper Tribunal, which is 
statutorily designated a “superior court of record”. Lord Neuberger took this to mean that it has 
“the same status as the High Court”. In contrast, the First-tier Tribunal is not a superior court of 
record. It is, however, an independent judicial body, meaning that the prospect of ministerial 
interference with its decisions raises concern about the threat to the rule of law.  
 
26. We recognise that the position in relation to schedule 7 of the Bill is complicated by the 
existence of concurrent bail-granting and condition setting powers. This means that if, for 
instance, the Secretary of State were to impose an electronic-monitoring condition (the Tribunal 
first having granted bail free from any such condition), the Secretary of State would be doing 
something that it would, in the first place, have been for her to do had the question of bail been 
dealt with by her instead of upon an application to the Tribunal. Ultimately, however, this does 
not detract from the fact that once the Tribunal has ruled on bail conditions, schedule 7 permits 
the executive to unpick or override certain aspects of a judicial decision.  
 
27. It is also worth noting that, unlike the matter at stake in the Evans case, electronic-
monitoring and residence conditions engage considerations of individual liberty—something that 
arguably renders the prospect of executive intervention more constitutionally dubious.” 
 

We pause to observe that the Special Immigration Appeals Commission is a superior court of 
record. 
 
We suggest that the point made in paragraph 26 of the Committee’s report can be distinguished 
from the position as set out in these amendments because in the situation envisaged by the 
amendments the Tribunal or Commission is seized of the matter of bail.  It is not a case of the 
Secretary of State granting temporary release or Chief Immigration Officer bail before the 
Tribunal has even a whiff of the case.  The amendments purport to give the Secretary of State’s 
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representative power to overrule the Tribunal on the question of whether a tag would breach 
human rights.  As such they are open to all the objections advanced by the Lords Committee on 
the Constitution. 
 
The Government amendments have failed to address the problem and the Government should 
be asked to think again. 
 
 
After CLAUSE 58 
 
AMENDMENT 113 NEW CLAUSE After Clause 58 in the names of Lord Roberts of 
Llandudno and Lord Greaves 
 
Presumed purpose Provides that a person who entered the UK as an unaccompanied minor 
cannot be deported on reaching the age of 18.  As we understand the amendment, it is intended 
that the person will not be liable for detention on reaching the age of 18 or at any point 
thereafter. 
 
Briefing 
Section 3 of the Immigration Act 1971 provides 
 

(5) A person who is not a British citizen is liable to deportation from the United 
Kingdom if— 

(a) the Secretary of State deems his deportation to be conducive to the public 
good; or 
(b) another person to whose family he belongs is or has been ordered to be 
deported. 

 (6) Without prejudice to the operation of subsection (5) above, a person who is not a 
British citizen shall also be liable to deportation from the United Kingdom if, after he has 
attained the age of seventeen, he is convicted of an offence for which he is punishable 
with imprisonment and on his conviction is recommended for deportation by a court 
empowered by this Act to do so. 
 

Where a person has no leave to be in the UK they are expected to depart voluntarily.  If they 
do not, the Secretary of State can take steps to remove them.  This is an administrative 
measure, “administrative removal”.  Deportation is different and persons can be deported in the 
circumstances described above.  An element of wrongdoing where the Secretary of State deems 
that the deportation of a person from the UK is ‘conducive to the public good’.  
 
The amendment raises the question of the point at which a person, whatever they have done, 
should be regarded as the UK’s problem and not a problem that the UK is permitted to export. 
 
Section 19 of the Immigration Act 2014 purported to set out the circumstances in which a 
person’s deportation would not breach their human rights, in particular the right to private and 
family life protected by Article 8 of the European Convention on Human Rights.  Article 8 has 
been the subject of has been the subject of considerable litigation.   
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The Home Office’s Immigration directorate instructions at Chapter 13: criminality guidance in 
Article 8 ECHR cases37  set out the Home Office position 
 

5.1.1 The exception to deportation on the basis of private life is set out at paragraph 399A of 
the Immigration Rules. It can only be considered in the case of a foreign criminal who has not 
been sentenced to a period of imprisonment of four years or more.  
 
…. 5.1.3 The exception will be met where:  

(a) the person has been lawfully resident in the UK for most of his life; and  
(b) he is socially and culturally integrated in the UK; and 
(c) there would be very significant obstacles to his integration into the country to which it 
is proposed he is deported.  

 
5.1.4 All three limbs of the exception must be met, otherwise the public interest in deportation 
will outweigh the foreign criminal’s right to respect for his private life in the UK.  
 
5.2 Has the foreign criminal been lawfully resident in the UK for most of his life?  
 
5.2.1 In assessing a foreign criminal’s residence in the UK, “most of his life” means more than 
half of his life. Lawful residence means where the person had limited or indefinite leave to enter 
or remain, had a right of residence in accordance with the 2006 EEA Regulations, or was in the 
UK while exempt from immigration control. 

 
The threshold is higher where the person has been sentenced to more than four years in 
prison. 
 
It is suggested that a person who has come to the UK as an unaccompanied child is likely to 
have few if any ties elsewhere and to have made the UK their home.  This link is likely to 
deepen as they get older.  The humane approach of the amendment is to be preferred to the 
punitive approach taken in the Home Office guidance. 
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Available at (Version 5) 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/337253/Article_8_ECHR_Guidan

ce_-_v5_0_-Version__2_.pdf  


