
  

 

 

 

ILPA Supplementary Evidence to the House of Lords Select 

Committee on the European Union, subcommittee F for its 

enquiry into unaccompanied children in the EU 

 

 
1. The Immigration Law Practitioners’ Association (ILPA) is a registered charity and a 

professional membership association. The majority of members are barristers, solicitors and 

advocates practising in all areas of immigration, asylum and nationality law. Academics, non-
governmental organisations and individuals with an interest in the law are also members. 

Founded in 1984, ILPA exists to promote and improve advice and representation in 

immigration, asylum and nationality law through an extensive programme of training and 

disseminating information and by providing evidence-based research and opinion.  ILPA is 

represented on advisory and consultative groups convened by Government departments, 

public bodies and non-governmental organizations.  

 

2. ILPA has provided written evidence to the Committee for this enquiry and Alison Harvey, 

legal Director of ILPA, gave oral evidence to the Committee on 16 March 2016. In addition 

ILPA provided evidence to the Committee for its enquiry on the EU Action Plan on migrant 

smuggling1 and has briefed extensively for parliamentary debates on the topic in recent 

months, including in the context of the Immigration Bill currently before parliament2. We 

write to provide supplementary evidence on those matters where this was requested by the 

Committee.  We are happy to provide further evidence on request. 

 

 

The value of the EU Action Plan on Unaccompanied Minors 2010-14; 

whether it should be renewed; and, if so, what should be its priorities 
 
3. ILPA’s initial written evidence addressed the question of whether the plan should be renewed: 

 

The last EU Action plan must be judged by its results. The treatment of refugee children  in the 

EU since 2010 has not improved; it has worsened.  An evaluation of the achievement of 

individual goals from the plan would be meaningless were it not set within the context of the 

extent to which EU has failed to protect unaccompanied children in recent years. 

 

The Action Plan was not written with an eye to movements of persons such as have been seen 

over the past few years.  It wholly failed to anticipate the extent to which systems at the borders 

of and within some EU countries would break down. The most urgent need is not a minute 

examination of the extent to which States furthest from the front line have implemented 

                                                           
1 See http://www.ilpa.org.uk/resources.php/31315/ilpa-submission-to-house-of-lords-select-committee-on-the-

euroepan-union-home-affairs-sub-committee-  
2 All briefings are available at http://www.ilpa.org.uk/pages/immigration-bill-2015.html .  Links to the debates are also 

provided there. 

http://www.ilpa.org.uk/resources.php/31315/ilpa-submission-to-house-of-lords-select-committee-on-the-euroepan-union-home-affairs-sub-committee-
http://www.ilpa.org.uk/resources.php/31315/ilpa-submission-to-house-of-lords-select-committee-on-the-euroepan-union-home-affairs-sub-committee-
http://www.ilpa.org.uk/pages/immigration-bill-2015.html
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particular recommendation in the action plan, but to address the most egregious failings of 

member States. 

We suggest that the tools are not lacking.  The  UN Convention on the Rights of the Child, to 

which all member States of the EU are parties although not all have extended it to their 

overseas territories, for example the UK has not extended it to Gibraltar.  The UN Committee 

on the Rights of the Child’s General Comment No. 6, oft cited in this response, was written for 

all States, including States with much fewer resources than the EU and States dealing large 

scale movements of refugees.  It focuses on the most important matters; it makes demands that 

States can, and must, meet, if separated children are to be protected.  It is these tools that the 

Commission should be trying to use.  

 

4. If the plan is to be renewed then we suggest that in line with General Comment No. 6 of the 

UN Committee on the Rights of the Child3, its priorities should be: 

 

 The identification of unaccompanied children; 

 Immediate protective responses to unaccompanied children identified whether or not they 

have claimed asylum including registration, documentation, specialist and child specific 

support, protection, legal representation, social assistance including education, and family 

tracing where it is safe to attempt to trace the family.  For those who claim or may wish to 

claim asylum Article 31 of the recast qualification directive4 must be given full effect in 

those States where it applies and Article 30 of the earlier directive (2004/83/EC) in 

those States, including the UK, in which it applies;  

 Provision of guardians and legal advisors for unaccompanied children; 

 Family reunion for children with parents or, where reunion with parents is not possible, 

with other relatives; 

 Protection of persons whose age is disputed as children until a dispute is resolved against 
them.  

 

5. In addition, the following should be included: 

 

 The collection of statistics on all unaccompanied migrant children, not just those claiming 

asylum; 

 The use of the take charge provisions of the Dublin III Regulation5 to protect the best 
interests of children. 

 

  

                                                           
3 UN Committee on the Rights of the Child (CRC), General comment No. 6 (2005): Treatment of Unaccompanied and 

Separated Children Outside their Country of Origin, 1 September 2005, CRC/GC/2005/6, available at: 

http://www.refworld.org/docid/42dd174b4.html [accessed 6 March 2016]. 
4 Directive 2011/95/EC 
5 Regulation (EU) No 604/2013 of the European Parliament and of the Council of 26 June 2013  

establishing the criteria and mechanisms for determining the Member State responsible for examining an application 

for international protection lodged in one of the Member States by a third-country national or a stateless person 

(recast) 
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Ethical rules for lawyers who have unaccompanied minors as clients 

 
6. ILPA has grappled with the question of the best possible representation for unaccompanied and 

separated children for many years6  and from 2011 to 2013 was funded by the Diana, Princess 

of Wales memorial fund to provide a dedicated programme of training and resources for 
lawyers working with refugee children7. We have given evidence to a number of parliamentary 

committees on this matter, including the Joint Committee on Human Rights for its 2012-2013 

inquiry into the human rights of unaccompanied migrant children and young people in the 

UK8 and the Joint Committee on the Draft Modern Slavery Bill9 in January 2014. ILPA is a 

member of the Refugee Children’s Consortium and works closely with members of the 

Consortium including on the best models for representation of, and support for, separated 

children. 

 

7. A legal representative acts upon instructions.  That is a requirement of the professional codes 

for both barristers and solicitors.  Difficulties arise when: 

 

 the client lacks or appears to lack capacity to give instructions as may be the case for a 

younger child or as may be the case for a client, child or adult, who is acting under the 

influence of some other person, and possibly under threats or duress; 

 a client gives instructions that appear contrary to their interests. In the case of an adult of 
sound mind that is something they are free to do, although difficulties arise when it appears 

that the client may be acting under the influence of another. And, of course, the merits of 

some instructions may affect whether the Legal Aid Agency considers that the case passes 

the merits test for public funding.  In the case of a child, such instructions raise questions of 

safeguarding responsibilities for those with responsibility for the child. 

 

8. These problems can arise in any jurisdiction but, as explained in the oral evidence session on 16 

March, a particular difficulty arises in the case of unaccompanied or separated children because 

in many case there is no person in the UK (or indeed anywhere else) with responsibility for the 

child. What singles out many of these children is that they are so very alone.   

 

9. We are supportive of the idea that there should be further discussions about how to 

address these problems. As set out in the documents provided at the link above, ILPA’s 

                                                           
6 See for example ILPA’s publications at http://www.ilpa.org.uk/pages/publications.html: Working with children and 

young people subject to immigration control: Guidelines for best practice, ILPA/Heaven Crawley, November 2004; 

 Working with refugee childen: current issues in best practice(second edition, February 2012) Syd Bolton, Kalvir Kaur, 

Shu Shin Luh, Jackie Peirce and Colin Yeo for ILPA (first edition May 2011 ; Working with children and young people 

subject to immigration control: Guidelines for best practice (second edition, March 2012), ILPA/Heaven Crawley; See also 

Annexe to ILPA response to The Border and Immigration Agency/UK Border Agency consultation on a Code of 

Practice for Keeping Children Safe from Harm, ILPA 2 April 2008 letter to Lord Adonis re. Debate on 

Guardianship for Unaccompanied Asylum-Seeking Children at http://www.ilpa.org.uk/resource/13097/annexe-to-

ilpa-response-to-the-border-and-immigration-agencyuk-border-agency-consultation-on-a-code- ;  ; ILPA submission 

to the Joint Committee on Human Rights for its inquiry into separated children, 26 October 2012.  ILPA’s Briefing 

for Ping Pong, Modern Slavery Bill, House of Commons, 16 March 2015, available at 

http://www.ilpa.org.uk/resources.php/30797/ilpa-briefing-for-ping-pong-modern-slavery-bill-house-of-commons-16-

march-2015  
7 See http://www.ilpa.org.uk/pages/refugee-childrens-project.html  
8 See http://www.publications.parliament.uk/pa/jt201314/jtselect/jtrights/9/9.pdf  
9 http://www.publications.parliament.uk/pa/jt201314/jtselect/jtslavery/166/16617.htm  

http://www.ilpa.org.uk/pages/publications.html
http://www.ilpa.org.uk/data/resources/13326/ilpa_wking_w_refugee_chldrn2nd_edition_Jan2012.pdf
http://www.ilpa.org.uk/data/resources/14627/12.04.25-ilpa_child_gdlines_2nd_ed.pdf
http://www.ilpa.org.uk/data/resources/14627/12.04.25-ilpa_child_gdlines_2nd_ed.pdf
http://www.ilpa.org.uk/resource/13097/annexe-to-ilpa-response-to-the-border-and-immigration-agencyuk-border-agency-consultation-on-a-code-
http://www.ilpa.org.uk/resource/13097/annexe-to-ilpa-response-to-the-border-and-immigration-agencyuk-border-agency-consultation-on-a-code-
http://www.ilpa.org.uk/resources.php/30797/ilpa-briefing-for-ping-pong-modern-slavery-bill-house-of-commons-16-march-2015
http://www.ilpa.org.uk/resources.php/30797/ilpa-briefing-for-ping-pong-modern-slavery-bill-house-of-commons-16-march-2015
http://www.ilpa.org.uk/pages/refugee-childrens-project.html
http://www.publications.parliament.uk/pa/jt201314/jtselect/jtrights/9/9.pdf
http://www.publications.parliament.uk/pa/jt201314/jtselect/jtslavery/166/16617.htm
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position has long been that the way to address the problem is not by changing the rules to 

allow the lawyer to step into the breach, but by fulfilling the UK’s obligations and instituting 

a system of guardianship as required by the European Directive on Preventing and 

Combating Trafficking in Human Beings and Protecting Victims of Human Trafficking10; 

Article 10 of the Council of Europe Convention on Action Against Trafficking in Human 

Beings11, Article 19 of the version of the EU Reception Directive by which the UK is bound12 

and to which Article 19 of the version of the EU Qualification Directive by which the UK is 

bound13 makes reference. The UN Committee on the Rights of the Child and UNHCR14 

recommend that the guardian or adviser should be maintained until the child has either 

reached the age of majority or has permanently left the UK. The former provides, in its 

General Comment no. 6: 

 

21. Subsequent steps such as the appointment of a competent guardian as expeditiously as 

possible serves as a key procedural safeguard to ensure respect for the best interests of an 

unaccompanied or separated child and, therefore, such a child should only be referred to asylum 

or other procedures after the appointment of a guardian. In cases where separated or 
unaccompanied children are referred to asylum procedures or other administrative or judicial 

proceedings, they should also be provided with a legal representative in addition to a guardian 

 

10. The term “guardian” is used in many different ways by different people: we use it in the 

sense of a legal guardian: a person with the skills and the authority to enable the child to 

participate in legal proceedings, including through providing instructions to the legal 

representative where the child does not have capacity to do so. Guardianship will work only 

if guardians have the necessary skills as well as powers and if the work is adequately 

resourced; we see that in the family courts that the CAFCASS model is underfunded and 

not working effectively.  Giving evidence to the Joint Select Committee on the Draft 

Modern Slavery Bill, ILPA’s representative, Zofia Duszynska stated: 

 

As an immigration lawyer, I have had limited contact with Cafcass, but the contact I had 

was in the context of the children of an adult victim of trafficking. The Cafcass worker 

who was involved in that case had insufficient time and resources to properly support 

the family. If sufficient resources were available, that is potentially the way forward, but 

my experience is not that many child victims of trafficking end up with full care orders. I 

have represented about 40 to 50 child victims of trafficking, and I have only had one 

who had a full care order. 

 

11. We consider it inevitable that the ethical rules for lawyers will form part of discussions on 

the best way for lawyers to support unaccompanied children as the current situation creates 

difficult ethical dilemmas for lawyers.  Any discussions about ethical rules should be about 

ethical rules for the professions as a whole, not just those involved in immigration cases, and 

not just for how lawyers should act in immigration cases.  Immigration law is a branch of 

administrative law and immigration lawyers are bound by the same professional and ethical 

                                                           
10 Section 14(2) Directive 2011/36/EU of the European Parliament and of the Council of 5 April 2011 on preventing 

and combating trafficking in human beings and protecting its victims, and replacing Council Framework Decision 

2002/629/JHA. 
11 CETS No. 197, opened for signature 16 May 2005, into force 1 February 2008.  
12 2003/9/EC 
13 2004/83/EC 
14 UNHCR Guidelines on Policies and Procedures in Dealing with Unaccompanied Children Seeking Asylum, 1997, 

http://www.unhcr.org/3d4f91cf4.pdf  

http://www.unhcr.org/3d4f91cf4.pdf


5 
 

codes as all other lawyers.  ILPA considers this to be both proper and desirable.  If changes to 

ethical rules are to be examined, they must be examined across the board, not only for 

immigration lawyers. If a way of proceeding is not good enough for all children, it is not good 

enough for children under immigration control. If it is not good enough for all lawyers, it is 

not good enough for immigration lawyers. The professional codes as they apply to all would 

need to be considered.  Much relevant expertise lies in other jurisdictions: family, crime and 

in the children’s hearings in Scotland. 

 

12. Other models could also properly form part of any discussions. For example in the case of 

mentally incapacitated adults we have seen the delegated authority route via the Court of 

Protection used, whereby the solicitor obtained delegated authority from the Court because 

the client was incapable of giving instructions but the official solicitor, who was involved in 

the judicial review, would not get involved for proceedings in the First tier Tribunal. The 

role of the official solicitor also needs to form part of discussions.  There is unlikely to be a 

one size fits all model.  The delegated authority model, for example, would not work where 

a child has capacity but is acting against their own best interests. 
 

13. It is currently the case that the Official Solicitor does not become involved until a case 

reaches the higher courts, presenting enormous challenges for legal representatives, and 

enormous risks for children, while the case is before the UK Border Agency and, if refused, 

the Tribunals. The taking of infinite pains by the legal representative will not necessarily 

solve this problem.  

 

14. A very recent development is the judgment given since the oral evidence session in R (C) v 

First-tier Tribunal & Lord Chancellor [2016] EWHC 707 (Admin) in which it was accepted in 

the case of an (adult) applicant who lacked capacity that the First-tier Tribunal has power to 

appoint a litigation friend.  Mr C is detained for treatment under section 3 of the Mental 

Health Act 1983 and has been assessed as lacking capacity to conduct proceedings before 

the tribunals or to instruct solicitors. It was proposed to appoint as his litigation friend a 

member of a detainee welfare group. The First-tier Tribunal however concluded that it 

lacked the power to do this. Mr C sought judicial review (with the same person as his 

litigation friend for purposes of the judicial review). It was accepted, and declared by the 

court, that refusing to appoint a litigation friend to Mr C was unlawful on the grounds of 

common law procedural fairness, as the First-tier Tribunal did have that power.  Despite the 

absence of any such express power in the First-tier Tribunal Procedure Rules, the First-tier 

Tribunal was accepted to be obliged to conduct proceedings subject to the common law 

rules of fairness.  We wait to see whether the Tribunal Procedure Committee will amend 

the procedure rules to include express provision for this 

 

15. Discussions cannot take place in isolation from consideration of how the system of legal 

representation as a whole is functioning.  Alastair Pitblado, the Official Solicitor to the 

Senior Courts, giving evidence alongside Alison Harvey of ILPA to the Joint Committee on 

Human Rights for its Access to Justice enquiry into legal aid15, told the Committee 

 

Alastair Pitblado: …I have acted in cases with young people where there is a dispute as to 

their age, although those are increasingly no longer judicial reviews in the court and are being 

                                                           
15 http://www.parliament.uk/business/committees/committees-a-z/joint-select/human-rights-

committee/news/evidence-session-on-legal-aid-inquiry-231013/  

http://www.parliament.uk/business/committees/committees-a-z/joint-select/human-rights-committee/news/evidence-session-on-legal-aid-inquiry-231013/
http://www.parliament.uk/business/committees/committees-a-z/joint-select/human-rights-committee/news/evidence-session-on-legal-aid-inquiry-231013/
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dealt with by tribunal. I do not act as a litigation friend in the tribunal, because there is no 

process of appointing a litigation friend. 

 

…the solicitor is normally the person who thinks, “This client may not have capacity to conduct 

their own proceedings”, and traditionally that has meant “instruct a solicitor”. If a person lacks 

capacity to conduct their own proceedings with the assistance of a solicitor explaining this to 

them in simple terms, they certainly lack the capacity to conduct the proceedings in person. 

However, if there is no legal aid, there is no solicitor; the court is faced with a litigant in person 

who may or may not have capacity. The rules of court prohibit the court continuing if the litigant 

in person lacks the capacity to conduct proceedings, but there is nobody finding out whether or 

not they do. That is an overall elephant in the room.  

 

16. ILPA’s refugee children’s project demonstrated to us the value of training legal 

representatives to work with children.  Given time to build up a relationship of trust and 

confidence a skilled lawyer may obtain more information from their client and, in the case of 

a child with capacity, get the child’s agreement as to the case they should advance.  Trust in 
other players, such as the police in a trafficking case or the Home Office may be relevant to 

the case the child is willing to see advanced on their behalf. 

 

17. Any model concerning children must be informed by a best interest assessment – a concept 

which is understood with reference to other rights under the UN Convention on the Rights 

of the Child, including Article 12, the child’s right to be heard. Lawyers act on instructions 

but insofar as it is compatible with that, act in their client’s best interests, be that client adult 

or child.  For example in one case a lawyer for an adult client outlined that the lawyers were 

without instructions save that the client did not want to go back to their country of origin 

and it was agreed that provided that this was recorded in case the client when he regained 

capacity disagreed with the factual basis on which the lawyer put the case, the lawyer would 

present the most likely scenario and risk arising from the known information. 

 

18. It is set out in the UNHCR Handbook on Refugee Status Determination16 and Home Office 

guidance Processing an Asylum Application from a child that, in the words of the latter 

 

“…account should be taken of the applicant's maturity and in assessing the application of a 

child more weight should be given to objective indications of risk than to the child's state of mind 

and understanding of their situation. An asylum application made on behalf of a child should not 

be refused solely because the child is too young to understand his situation or to have formed a 

well founded fear of persecution.” 

 

19. A child may not have a detailed understanding of why they would be at risk owing to an 

internal armed conflict as defined in law in their country of origin but can describe their 

experiences to date and situation and a lawyer can go off and research the objective 

evidence on the basis of this. The lawyer can explain that knowledge in context and explain 

how the child’s instructions mean that s/he is refugee as a matter of law.  All this can be 

done within the current professional ethical framework. It requires time and it requires skill.  

 

20. Most separated are not under a full care order but are accommodated or assisted under the 
Children Act. A child from overseas, alone in the UK, will most likely be accommodated by 

                                                           
16 Handbook and guidelines on procedures and criteria for determining refugee status under the 1951 Convention and the 

1967 Protocol relating to the Status of Refugees Reissued Geneva, December 2011. 
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the local authority under section 20 of the Children Act 1989. But in ILPA’s experience such 

children are rarely taken into care by the local authority. Local authorities do not have 

formal parental responsibility in cases where care and support is provided under sections 17 

and 20 of Children Act 1989, without more. In addition, because of conflicts of interest 

arising from the financial and decision-making relationships social services have with the 

Home Office, where support is provided whilst the child remains in the UK, they do not 

have the necessary independence. It is of course the case that Local Authorities caring for 

children do not play the role of the child’s guardian in the family courts or any other 

proceedings.  

 

21. There is thus nobody with parental responsibility for very many unaccompanied children. As 

the child or young person gets older, they are moved from the children’s team to the 16-

plus team to the leaving care team. There is no continuity of care or knowledge, and there is 

a huge turnover within social services departments17.  

 

ILPA 
 

5 April 2016 

 

  

                                                           
17 See IILPA’s evidence to the Joint Select Committee on the Draft Modern Slavery Bill questions 1306 ff available at 

http://www.publications.parliament.uk/pa/jt201314/jtselect/jtslavery/166/16617.htm  

http://www.publications.parliament.uk/pa/jt201314/jtselect/jtslavery/166/16617.htm
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The EU Directive on trafficking in human beings, and the EU Victims Directive  

 

The EU Directive on trafficking18 is one with which we are very familiar, the EU Victims 

Directive 19 has received much less attention in the immigration context. Both contain 

safeguards which have the potential to protect unaccompanied children in Europe.  The UK has 

opted into both these Directives. 

 

The EU Directive on trafficking should be read with the Council of Europe Convention on 

Action Against Trafficking in Human Beings for an inclusive understanding of the protection 

afforded trafficked children is structured so that potential trafficked persons are first identified 

and provided with support, then questions of immigration control and involvement in criminal 

proceedings, if relevant, are dealt with. Unlike the EU Victims Directive, the EU Directive on 

trafficking does not contain a technical definition of a victim.  Its protections extend to potential 

trafficked persons by virtue of the obligations set out in Article 18 to prevent trafficking in 

human beings. These require member States to take measures to discourage and reduce 

demand and to train officials in identification.  These preventative obligations are perhaps some 
of the most important for the protection of unaccompanied children in Europe and we suggest 

that they could be interpreted to require safe and legal routes for refugees and migrants as well 

as systems to ensure the rapid identification of unaccompanied, not just trafficked, children, and 

a speedy response to them; all very much in line with General Comment No. 6 of the UN 

Convention on the Rights of the Child. 

 

The Directive contains general provisions for all trafficked children and specific provisions for 

unaccompanied children who have been trafficked.  It has particular importance for 

unaccompanied children who do not claim asylum or who are found not to be in need of 

international protection and thus do not benefit from the protection of the Directives on the 

Common European Asylum System.  By bringing trafficked children within the scope of EU law 

it also ensures that the EU Charter of Fundamental Rights is applicable in their cases. 

 

The EU Trafficking Directive provides for the appointment of guardians for trafficked children20.  

As described in our initial and oral evidence to the Committee, the UK has piloted guardians for 

trafficked children, who have been the first among unaccompanied children in the UK to benefit 

from guardians and, the pilot having been deemed inconclusive by government, although not by 

those carrying out the evaluation for Government, another pilot will be carried out.  

 

Article 16 (2) of the Directive requires Member States to take the necessary measures with a 

view to finding a durable solution base d on an individual assessment of the best interests of the 

unaccompanied child. Children who have suffered and are alone should not be left in limbo.  A 

grant of indefinite leave to remain provides security to a child and enables them to make their 

own decision in due course as to whether, and if so when, to return to their country of origin.  

Consideration should always be given to whether such a grant is in the best interests of the 

child and in our assessment it very often will be. 

 

                                                           
18 Council Directive 2004/81/EC of 29 April 2004 on the residence permit issued to third-country nationals who 

are victims of trafficking in human beings. 
19 Directive 2012/29/EU of the European Parliament and of the Council of 25 October 2012 establishing minimum 

standards on the rights, support and protection of victims of crime, and replacing Council Framework Decision 

2001/220/JHA UK. 
20 Articles 14(2); 16(3). 
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The requirements of Article 13 that child victims of trafficking, whether accompanied or not, 

shall be provided with assistance, support and protection and that in applying the Directive a 

child’s best interests shall be a primary consideration stand in stark contrast to the plight of 

children in travelling to and through Europe and in camps throughout Europe, as discussed in 

our initial evidence. Article 13 should be read with General Comment No. 6, the European 

Convention on Human Rights and, in the UK, the duties under section 11 of the Children Act 

2004 and section 55 of the Borders, Citizenship and Immigration Act 2009. 

 

Article 15 provides specific protection measures for child victims who are involved in criminal 

investigations and proceedings, including special measures during interviews and witness 

testimony in court. 

 

Article 13(2) of the EU Trafficking Directive provides that Member States must ensure that, 

where the age of a person subject to trafficking in human beings is uncertain and there are 

reasons to believe that the person is a child, that person in presumed to be a child to receive 

immediate access to assistance, support and protection.  As discussed in our initial evidence, a 
failure to identify a person as a child or a  dispute over age can throw all the protections 

guaranteed to a child into jeopardy and this protection is thus of primary importance.  

 

ILPA draws special attention to the question of legal aid for trafficked children. Under the Legal 

Aid, Sentencing and Punishment of Offenders Act 2012, successful identification by the National 

Referral Mechanism is the gateway to legal assistance.  But trafficked children are unlikely to 

have the confidence to approach the authorities unless they can get advice on the consequences 

of so doing: in terms of immigration status and of protection.   

 

If the proposed residence test, currently the subject of a legal challenge, becomes law, it will 

deny legal aid to anyone who cannot satisfy the terms of the test, which are that: (a) the person 

is currently lawfully resident in the UK; and (b) at some point previously the person was lawfully 

in the UK for a period of 12 months. Although the immigration matters of trafficked persons 

(defined by reference to successful identification by the National Referral Mechanism) would be 

exempt from this new barrier to legal aid, judicial reviews are not. Thus if the Home Office 

unlawfully fails to identify a child as a victim of trafficking under the National Referral 

Mechanism, the child affected will have no means of redress contrary to the UK’s obligations 

under Article 487 of the EU Charter. 

 

As to those seeking compensation in the civil courts, under the Legal Aid Agency’s Standard 

Civil Contract21 these cases can only be brought in the “Miscellaneous” category.  Each 

organisation with a legal aid contract can bring no more than five cases of any type, not just 

trafficking cases, in this category. Thus it is very difficult for trafficked persons to find someone 

to represent them in such cases.  This fails to give effect to children’s rights under Article 17 of 

the Directive and indeed under Article 47 of the EU Charter of Fundamental Rights. 

  

The EU Victims Directive defines a victim as a natural person who has suffered harm directly 

caused by a criminal offence22.  Its protections apply to such a person.  Thus only a subset of 

unaccompanied children in Europe would be recognized as victims of crime for the purposes of 

the Directive.  An important safeguard is that being treated as a victim of crime does not 

                                                           
21 See Category Definitions therein. 
22 Article 2(1). 



10 
 

depend upon the identification of the offender23.  It is in the context of trafficking and other 

crimes of exploitation that we envisage the Directive having the most relevance to 

unaccompanied children but it could also be relevant where the treatment of them amounts to 

abuse, neglect and assault. The Committee in report on the EU Action Plan on Migrant 

Smuggling 24 identified that not all those who have been smuggled have been trafficked.  

Smuggling is primarily a crime against the State, where trafficking is a crime against the person, 

although in the course of smuggling crimes against the person may be committed, just as 

trafficking may involve crimes against the State. The EU Victims Directive specifically highlights 

the needs of trafficked persons25. 

 

There are specific protections for children in the EU Victims Directive, such as their right to be 

heard26 and for their best interests to be a primary consideration27.  Other measures may offer 

protection to unaccompanied children in Europe. The preamble to the EU Victims Directive 

requires that victims be treated without discrimination as to inter alia, residence status28 and that 

its protections are not conditional on the residence status of the victim29. Emphasis is placed on 

communication with the victim of crime in a language s/he understands30 and there is a 
requirement to provide special protection where the victim of crime requires this31.  There is a 

right to legal aid when the victim is a party to proceedings32.  This could be of assistance to 

those who need advice on their immigration status in the context of considering whether to 

cooperate in a prosecution and may be relevant to questions of damages and compensation at a 

later stage. The right to a review of a decision not to prosecute is important in the light of 

failings which have been identified in cases of young persons under immigration control in the 

UK33. In the OOO trafficking case, Mr Justice Wyn Williams held 

 

“176…an investigative duty arose in July 2006 … an effective investigation thereafter would 

have revealed the complaints of the Claimants …As of July 2007 Detective Su4perintendant 

Knight and the Paladin officers under her command had or should have had access to the 

detailed witness statements of the Claimants. A reading of those statements was enough, in my 

judgment, to demonstrate that each was making a credible complaint of breaches of Articles 3 

and 4 ECHR and of serious criminal offences.  

 

177. There was no investigation. The attempt by DI Valentine to suggest that this was because 

there was a lack of cooperation from the Claimants is simply untenable. The reality is that the 

contemporaneous documentary evidence demonstrates unequivocally that first Ms Lindsley, then 

Ms Aryio and finally Immigration Judge Herbert all pressed for an investigation of complaints of 

abuse which were well documented. There is no evidence which I accept that any of the 

Claimants were unwilling to co-operate. It is true that DI Valentine says that YT expressed 

herself to be unwilling to co-operate when he spoke to her in November or December 2007. I 

very much doubt if that was the case; even if it was, however, her unwillingness could not justify 

                                                           
23 Nineteenth preamble. 
24 HL Paper 46, 4th Report of Session 2015-2016 , 27 October 2015 

http://www.publications.parliament.uk/pa/ld201516/ldselect/ldeucom/46/46.pdf  
25 Fifty-seventh preamble. 
26 Forty-second preamble. 
27 Article 1(2). 
28 Ninth preamble. 
29 Tenth preamble. 
30 Article 7; thirty-fourth and thirty-fifth preambles. 
31 Thirty-eighth preamble. 
32 Article 13. 
33 R(OOO) v SSHD  [2011] EWHC 1246 (QB) 

http://www.publications.parliament.uk/pa/ld201516/ldselect/ldeucom/46/46.pdf
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the conclusion that the Claimants would not co-operate. The reality is that DI Valentine took no 

effective step to begin an investigation and that was a breach of duty on his part. 

178. There can be no doubt that as from this period of 2007 the Claimants were victims of the 

failure to investigate. Their names were known to the police; they wanted their complaints to be 

investigated. They were directly affected by the failure to carry out an effective investigation. 

 

The Directive also provides a right to a decision on compensation.34  Problems with obtaining 

compensation for trafficking in the UK are highlighted by Anti-Slavery International’s 2009 

report Compensation for trafficked persons in the UK35 . 

 

We are strongly supportive of provisions as to training, for judges, lawyers and officials36.  ILPA 

has provided training to criminal law practitioners on aspects of immigration law, including as 

part of its refugee children’s project. 

 

                                                           
34 Article 16. 
35 Available at 

http://www.antislavery.org/includes/documents/cm_docs/2009/t/trafficking_and_compensation2009.pdf 
36 Article 25. 


