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CLAUSE 59 Appeals within the United Kingdom: Certification of human rights claims 

 

STAND PART 

ILPA opposes the extension of the “deport first; appeal later” provisions from deportation cases 

to “remove first; appeal later” for all applicants and considers that it should not stand part of 

the Bill. 

 

There are two circumstances which a person may have a human rights appeal: 

a) The person with no leave makes a claim that to be required to leave the UK would 

breach their human rights 

b) A person with leave applies for leave on the basis of a family relationship (under 

Appendix FM of the Immigration Rules) and is refused.  The claim is treated as 

encompassing a human rights claim and the person has a right of appeal rather than an 

administrative view. 

 

When a person with leave to enter or remain in the UK makes an application for further leave 

before their original leave expires, and the Home Office fails to decide that application for 

further leave until their original leave has expired, the leave is continued by operation of section 

3C of the Immigration Act 1971 on the same terms and conditions until such time as the Home 

Office decides the application.  This extended leave is known as “3C leave”.  If the application is 

refused, 3C leave continues until the time limit for brining and appeal or an administrative 

review expires and thence until the appeal or administrative review is finally determined. 

 
Thus, for example, a person who had leave as a spouse has permission to work.  If they apply 

for further leave, they continue to be able to work until that application is determined by the 

Home Office and until any appeal is finally determined. 

 

http://www.ilpa.org.uk/pages/immigration-bill-2015.html
mailto:Alison.Harvey@ilpa.org.uk
mailto:Zoe.Harper@ilpa.org.uk
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Can such a person’s appeal be certified under this clause, or is the only person whose appeal 

can be certified under this clause a person who makes a human rights claim at a time when they 

have no leave to be in the UK? 

 

At Committee stage, Lord Keen of Elie appeared to suggest the latter. He said that Lord 

Ramsbotham  

 

He observed that the vast majority of migrants in these cases are legally here in the United 

Kingdom. With great respect, that is not so. We are not dealing with asylum seekers, we are 

dealing only with migrants who have been found to have no right to be in the United Kingdom. It 

is an appeals process following that determination that we are addressing in Clause 34, so it is 

not a case of saying to legal migrants that they have to leave the country for some appellate 

process; with respect, that is simply not the case at all. 1 

Will the Minister confirm that it is the case that the appeal of a person with 3C leave cannot be 

certified? 

 

If the Minister will not confirm this then Lord Keen’s statement 

 

“We do not consider that in circumstances where an appeal was successful there would be any 

relevant legal basis for a claim of compensation.” 2 

 

is not accurate.  The person will have lost earnings and in many cases their job.  They are likely 

to have had to give up rented property. They will have expended sums keeping in touch with 

family in the UK, perhaps having visits from then.  The idea of 3C leave is to preserve the 

positon so that a person is not prejudiced if the Home Office has got its decision wrong.   The 

effect of s 59 is that a person is prejudiced. 

 

 

AMENDMENTS 113A AND 113B in the names of Baroness Hamwee and Lord Paddick 

Purpose 

This amendment prevents the certification of the cases of persons with the characteristics 

specified with the result that they could not be required to leave to the UK while their appeal is 

pending. Those protected are: children, care-leavers, persons with a mental illness, persons with 

learning disabilities, trafficked or enslaved persons, overseas domestic workers, and those 

whose claims are based on domestic violence.   

Briefing 

In the case of trafficked and enslaved persons further definitions would be required to perfect 

the clause (see for example the corresponding definitions in Schedule 1 to the Legal Aid, 

Sentencing and Punishment of Offenders Act 2012) but what is provided is sufficient for a 

debate.  The definition of domestic violence is that used in the same schedule. 

At Committee stage, Lord Keen of Elie said 

                                                           
1 HL: Report 3 Feb 2016 : Col 1813-4. 
2 HL: Report 3 Feb 2016 : Col 1809. 
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Internal Home Office statistics for the five years to July 2015 show that some 38% of out-of-

country entry clearance appeals succeeded3. 

 

But that does not compare like with like.  At that time there were appeals under the Points-

Based System, now abolished.  Lord Keeen has not provided statistics on how many cases based 

on private and family life succeed from outside the UK.  In entry clearance cases there will 

always be a UK sponsor while in these cases the family members may have departed with the 

applicant (in private life cases, the applicant may be the only relevant witness.  And those 

identified in the amendment are particularly ill-placed to bring their appeal from overseas. 

 

 

AMENDMENT 114 

 

ILPA supports Amendment 114 in the name of the Lord Bishop of Norwich, Lord 

Ramsbotham, Lord Roberts of Llandudno and Baroness Hamwee 

 
Purpose 

Requires a best interests‘ assessment to be carried out in relation to any child whose human 

rights may be breached by the decision to certify. 

 

Briefing 

Children affected by the decision to certify may be British, settled, or themselves persons under 

immigration control.  They may stand to be separated from the person to be removed, or to be 

taken with them. 

 

Children are at twofold risk in the circumstances described by this amendment.  They are at 

risk of separation, or of leaving with the principal for the duration of the appeal and they are at 

risk, if the principal does not have a fair opportunity to put their case, of the appeal being 

wrongly determined against the principal and either the separation being prolonged while this is 

sorted out or becoming permanent. 

Lord Keen of Elie said 

“We will also take account the impact of certification on family members, including children. It is 

important to note that it will always be possible to challenge decisions to certify by reference to 

judicial review4. 

 

But under the residence test proposed in the Ministry of Justice consultation Transforming Legal 

Aid and currently the subject of litigation on its way to the Supreme Court, legal aid will not be 

available for judicial review, other than for persons seeking asylum and for persons who are 

lawfully present in the UK and have clocked up 12 months lawful residence in the UK at some 

time in the past. There would be limited exceptions for some,,but not all ,trafficked persons and 

some, but not all, survivors of domestic violence. 

 

Lord Bates in his letter of 1 March 2016 to the Rt Hon Harriet Harman MP, Chair of the Joint 

Committee on Human Rights, makes reference to Committee’s intention to draw the attention 

                                                           
3 3 February 2016, col 1807. 
4 3 February 2016, ol 1808 
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of both houses to difficulties that might be faced by appellants if the regime for certification of 

human rights claims is extended. 

 

The House of Lords Committee on the Constitution said 

 

44. The effect of certifying a human rights claim is very significant: it means that the person 

concerned can be removed from or denied entry to the UK and required, should they wish to 

pursue the matter, to appeal on an out-of country basis against the Secretary of State’s decision 

to reject their human rights claim. The Solicitor-General has acknowledged that an out-of-

country appeal is “less advantageous” than an in-country appeal. It is a general requirement of 

the rule of law that the lawfulness of executive decisions should be capable of being tested 

either by way of an effective right of appeal or by way of judicial review. That requirement 

assumes particular importance when the decision in question has the sort of profound effects 

upon the individual that a certification decision is liable to have.  

 

45. Since there is no right of appeal against the Secretary of State’s decision to certify a human 
rights claim, the only possible means of challenge is judicial review. Noting this, the JCHR, when 

it considered the original certification power conferred by what is now the Immigration Act 

2014, expressed concern about the adequacy of judicial review in this context. On this matter, it 

concluded:  

 

“We are not satisfied with the Government’s reliance on the continued availability of 

judicial review to challenge the Secretary of State’s certification that a human rights 

appeal can be heard out of country, having regard to the unavailability of civil legal aid 

to bring such a claim and the proposed reforms of judicial review.” 

 

46  The proposed reforms to judicial review mentioned by the JCHR concerned, in particular, 

plans to change the law of standing so as to prevent (for example) NGOs from bringing judicial-

review challenges. That change to the law did not, in the end, occur.  

 

47. The JCHR’s concern regarding legal aid for the purpose of judicially reviewing a certification 

decision is, however, a distinct matter. This issue was raised with the Solicitor-General by the 

Public Bill Committee on the Immigration Bill. He subsequently wrote to the Chairs of the 

Committee indicating that legal aid is in principle available in respect of judicial-review 

challenges to certification decisions, provided that the case has “sufficient merit” and provided 

that the individual financial-means test is satisfied. The Solicitor-General also stated in his letter 

that “the judicial review must be of specific benefit to the individual and cannot be on a repeat 

immigration matter that was previously determined within one year”.  

 

48. However, the in-principle availability of legal aid in this area notwithstanding, the practical 

extent to which it is likely to be available in respect of judicial-review challenges to certification 

decisions is far from clear. This is particularly so in the light of restrictions on the availability of 

legal aid in circumstances in which a case does not proceed beyond the permission stage, i.e. the 

first stage of a judicial-review claim. Restrictions imposed in 201332 were quashed as unlawful 

by the High Court in 2015, the struck-down provisions being subsequently replaced by 

somewhat less restrictive ones. 
 

49. The upshot is that, through a combination of (a) certification of substantive human-rights 

claims and (b) the fact that opportunities for seeking judicial review of certification decisions 

may in practice be constrained by the limited availability of legal aid, individuals’ scope for 



5 
 

mounting effective human rights challenges in respect of immigration decisions may be 

significantly attenuated. 

 

50. We note the JCHR’s previous conclusion regarding the practicality of challenging 

certifications by the Secretary of State. The House may wish to bear these concerns in mind 

when considering the provisions of the Bill that extend the certification power so that it can be 

applied to a wider range of human-rights claims. successful in their appeal (with a view to 

seeking assurances at a later stage that the Home Office will pay and ensure return); 

 

Lord Bates said in response, in his letter of 1 March 2016 to Lord Lang of Monkton 

 

“The Government does not believe that certification of human rights appeals, and the way in 

which providers are remunerated for judicial review applications, pose a threat to the practical 

ability of individuals to challenge immigration decisions where those challenges have 

merit…Individuals will always be asked if there are reasons an effective appeal could not be 

made from outside the UK and any reasons given will be fully considered as part of the decision 
whether to certify.” 

 

When and how are to be asked about this? 

 

Separation while the appeal is pending 

Lord Keen of Elie’s argument5 against the version of this amendment tabled at Committee stage 

was that it was unnecessary, in that section 55 of the Borders Citizenship and Immigration Act 

2009 already places the Home Office under a duty in immigration cases to have regard to the 

need to safeguard and promote the welfare of the child.  It is thus reasonable to conclude that 

Government amendment 145, which provides 

“For the avoidance of doubt, this Act does not limit any duty imposed on the Secretary 

of State or any person by section 55 of the Borders, Citizenship and Immigration Act 

2009 (duty regarding welfare of children).” 

is also unnecessary and has simply been inserted in an attempt to quash support for this 

amendment.  ILPA does not consider that amendment 145, like s 71 in the Immigration Act 

2014 which is in identical terms, adds anything to the Bill.  We have never seen s 71 of the 2014 

relied upon in a case. 

Lord Keen of Elie said 

I suggest that it would be disproportionate to require extensive inquiries in every case by means 

of a multiagency assessment even where there was no indication that these were relevant. I am 

concerned that such unnecessary inquiries could be potentially intrusive and, in some instances, 

unwelcome to the families themselves6. 

This has been addressed and the current amendment does not require a multi-agency 

assessment, but simply an assessment by an independent professional, backed by specialist 

psychological or psychiatric assessment where appropriate. We suggest that a family resisiting 

                                                           
5 3 February 2016, col 1808. 
6 Ibid. col 1809. 
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the removal of the principle will want the effect on the children to be considered and to be 

taken  into account and will place a premium on avoiding harm to them. 

Lord Keen said 

` The right reverend Prelate alluded to a case in which a young child might face the dangers of 

genital mutilation or other risk of sexual violence. In such a case, there would be no grounds for 

certification; therefore, there would be no basis for saying that the appeal should proceed out of 

country. Therefore these safeguards are already in place. 

But the appeal of the principal might have nothing to do with such matters.  How will the Home 

Office even know that it is intended that the child, who may be British or settled, go with the 

principal, rather than stay behind, unless they investigate this?   

How does the Home Office intend to assess the impact of the clause on a child, whether that 

child stays or goes, when the length of separation is unknown?  Lord Keen of Elie said 

“In general, it is hoped that appeal processes in simple cases will not exceed six months and 

even in complex cases will not exceed 12 months, so that there will not be the degree of 

separation that has been alluded to, even in cases where one child perhaps goes out of the 

United Kingdom and another remains in the United Kingdom7 

But he is expressing a hope, an aspiration that is very far indeed from current reality when initial 

appeals are taking a year to be listed and when the Home Office loses it appeals, seemingly as a 

matter of routine, thus extending the period of separation. 

An out of country appeal 

 

Lord Keen of Elie said  

“…there is of course scope for video evidence to be given, and by other means. Indeed, the 

specialist tribunal reserves the right to call for evidence in various forms if it considers that 

necessary to dispose of a particular appeal8.” 

But the appellant must arrange and pay for video evidence him/herself, the tribunal will not do 

this nor meet the costs.  In many countries video conferencing is less common, and more 

expensive, than in the UK. 

Lord Keen of Elie said 

“…it does not appear that there is any material distinction to be made between the prospects 

of appeal for a foreign national offender and other migrants who have no right to be within the 

United Kingdom.” 

Lord Keen of Elie defended his reading of the ratio of the Kiare case in the Court of Appeal, 

which challenged the “deport first: appeal later” provisions of the 2014 Act.   He suggested that 

there was no material difference between those cases, where the appellant had a history of 

criminality and the cases being covered by this Ac where there is absolutely no allegation of 

criminal conduct and where it appears, contrary to some of the statements made by Lord 

                                                           
7 Col 1813. 
8 3 February 2016, col 1809. 
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Keen9, that the appellant may, but for the certification, have lawful leave under section 3C of the 

Immigration Act 1971.  We disagree. The Kiare case turned on questions of proportionality and 

the question of the proportionality of removing  a person whose criminal conduct means that 

their presence is alleged to be undesirable and that of removing a person  who has done nothing 

wrong, but simply not been granted further leave on application, are two very different things. 

Lord Keen of Elie promised to write to Baroness Hamwee about the information to be given to 

those appealing from abroad and to the Earl of Sandwich with statistics.  We have not yet seen 

letters. 

 

AMENDMENT 114A in the names of Baroness Hamwee and Lord Paddick 

 

Purpose 

Where a person’s appeal succeeds and no further appeal is pending, they must be returned to 

the UK at the expense of the Secretary of State within 28 days. 

Briefing 

A period of separation may be prolonged because the Secretary of State does not make 

arrangements to return a person promptly, or declines to pay for this.  A person removed may 

be unable to afford the costs of return, or to do so immediately.   

The Home Office guidance on Section 94B of the Nationality Immigration and Asylum Act 2002 

(dealing with deportation cases, the cases to which s 94B currently applies and not with 

administrative removals, the cases to which clause 59 is intended to apply) provides 

Successful appeals  

4.6 Where a person’s out-of-country appeal against the refusal of a human rights claim 

succeeds, the deportation order will normally be revoked and the person may make 

arrangements to return to the UK.  

4.7 If requested, consideration must be given to whether the Home Office should pay for the 

person’s journey back to the UK.  

4.8 In considering whether to pay for the person’s journey back to the UK, regard should be had 

to the following factors:  

 the quality of the Home Office’s decision to refuse the human rights claim;  

 whether the appeal was allowed on the basis of evidence or information that the 

person failed to submit to the Home Office in advance of his deportation 

despite a section 120 warning or other opportunity, and if so, whether there is 

any reasonable explanation for this; whether there is compelling evidence that if 

the Home Office does not pay for the return journey the person would be 

unable to return to the UK. There is no prescribed evidence to be submitted, but 

examples of relevant evidence might include bank statements for the person 

and any family members. Case owners should also take into account any 

evidence pertaining to the financial circumstances of the person and any family 

                                                           
9 3 February 2016, col 1808. 
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members which was already available prior to deportation, and consider the 

person’s general credibility. 

  Where it is considered that the Home Office should pay for the journey back to 

the UK, financial authority must be obtained and signed off at a sufficiently 

senior level within Criminal Casework, usually Assistant Director.  

4.9 Where a person was accepted onto the Facilitated Return Scheme (FRS) and received 

financial assistance to leave the UK, but then successfully appealed the refusal of a human 

rights claim from abroad and wishes to return to the UK, the Home Office should not pay for 

the journey back to the UK. 

The cases dealt with in Clause 59 are not deportation cases.   They are cases of persons who 

have faced administrative removal. If the Secretary of State has removed from the UK a person 

whom it is determined has a right to be in the UK, she should meet the costs of their prompt 

return. 

 

 

PART 5 Support 

 

Before Clause 62 

AMENDMENT 115 NEW CLAUSE Unaccompanied refugee children: relocation and 

support in the names of Lord Dubs, Lord Alton of Liverpool, Lord Roberts of Llandudno and 

Baroness Sheehan 

Purpose  

Requires the Secretary of State to relocate 3000 unaccompanied refugee children in European 

Union countries to the United Kingdom. These 3000 children are in addition to the 20,000 the 

Government has promised to relocate in three years under the vulnerable persons' relocation 

scheme. 

 

Briefing 

Those who wish to read the debates on the Kindertransports of the 1930s can do so at on the 

Millbank systems pages.   An extract appears below, and more are annexed to this briefing 

(see end).  They are a tough read with hindsight, and an even tougher read as the fugue of 

history plays out its repetitions. They range widely: it is suggested that the Jewish children come 

to Britain, that 10,000 of them go to Palestine, whose fate was being debated at the time, that 

they go to Tanganyika.  Nor is concern limited to Jewish children, concern about Spanish 

refugee children is also repeatedly voiced. 

 

“Mr M Macdonald I understand that, if it is desirable that these children should leave 

Germany in the meantime, they can be received in this country under the various schemes which 

are now being operated for the care of Jewish child refugees, if the refugee organisations can 

guarantee their maintenance. I should add that considerable numbers of young refugees from 

Germany are at present being admitted into Palestine under the existing arrangements, both as 

dependants and as students proceeding to recognised educational institutions, including 

agricultural training centres. 
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Mr. Adams As this is a matter of extreme urgency, will my right hon. Friend see that one or 

other of the means suggested is used to get these children out of their present environment with 

the greatest possible speed? 

 

Mr. MacDonald That is a matter, in the first place, for the organisations which are doing this 

work in the country to-day. 

 

Mr. Noel-Baker Is the right hon. Gentleman aware that these children in Germany in many 

cases are in really terrible conditions, without adult protection and without the means of finding 

food, and is he aware that the machinery of the Home Office for granting visas is so inadequate 

that the visas cannot be obtained in sufficient quantities to save their lives? 

 

Mr. MacDonald All these factors have been borne in mind in reaching this decision. So far as 

the children coming to camps or other accommodation in this country are concerned, the 

authorities are doing everything possible to expedite the bringing of the children into this 

country.”10 
 

The last kindertransport took place on 1 September1939, two days before Britain entered the 

second world war.  The war in Syria has raged for years; the fate of the children is a matter of 

record much more detailed than that to which parliamentarians in the 1930s had access. 

 

The call for the UK to relocate 3000 unaccompanied children was first made by the Save the 

Children and has been taken up by, for example, the International Development Committee.  

The matter was debated in the House of Commons on 25 January 2016. 

 

The Government responded to the calls on 28 January.  It said that  

 

 The UK will work with UNHCR on a new initiative to resettle unaccompanied refugee 

children from conflict regions such as Syria to the UK; 

 The Department for International Development will create a new fund of up to £10 
million to support the needs of vulnerable refugee and migrant children in Europe. 

 

Both of the above will complement existing aid and resettlement programmes. The Minister 

made explicit that it would not be limited to children fleeing Syria. 

 

The proposals are a step change from the UK’s previous insistence on targeting its aid outside 

the European Union and the first indication that the UK should show solidarity with other 

European States to whom refugees are turning for protection. 

 

The Government also announced that it would provide further resource in the European 

Asylum Support Office to help Greece and Italy identify persons, including children, who could 

be reunited with direct family members elsewhere in Europe under the Dublin Regulation in the 

UK.  This is linked to the UK Government’s responsibility under the Dublin III Regulation which 

has recently been tested in the courts in the case of R (ZAT, IAJ, KAM, AAM, MAT, MAJ and LAM v 

SSHD UKUT JR/15401-1405/2015, discussed below. 

 

Ministers have talked about “strengthening the Dublin Regulation” insofar as this is concerned 

with pushing back to countries such as Italy, struggling to cope, persons seeking asylum who 

                                                           
10 HC Deb 14 December 1938 vol 342 cc1975-6. 
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have turned up in the UK but entered the European Economic Area visa Italy.  The Government 

has said much less about those aspects of the Dublin Regulation which involve the UK in 

accepting responsibility for persons, including children, who have family members here.  The 

Dublin III regulation provides: 

 

Article 8 Minors  

 

1. Where the applicant is an unaccompanied minor, the Member State responsible shall be that 

where a family member or a sibling of the unaccompanied minor is legally present, provided 

that it is in the best interests of the minor. Where the applicant is a married minor whose 

spouse is not legally present on the territory of the Member States, the Member State 

responsible shall be the Member State where the father, mother or other adult responsible for 

the minor, whether by law or by the practice of that Member State, or sibling is legally present.  

 

2. Where the applicant is an unaccompanied minor who has a relative who is legally present in 

another Member State and where it is established, based on an individual examination, that the 
relative can take care of him or her, that Member State shall unite the minor with his or her 

relative and shall be the Member State responsible, provided that it is in the best interests of the 

minor.  

 

3. Where family members, siblings or relatives as referred to in paragraphs 1 and 2, stay in 

more than one Member State, the Member State responsible shall be decided on the basis of 

what is in the best interests of the unaccompanied minor.  

 

4. In the absence of a family member, a sibling or a relative as referred to in paragraphs 1 and 

2, the Member State responsible shall be that where the unaccompanied minor has lodged his 

or her application for international protection, provided that it is in the best interests of the 

minor.  

 

5. The Commission shall be empowered to adopt delegated acts in accordance with Article 45 

concerning the identification of family members, siblings or relatives of the unaccompanied 

minor; the criteria for establishing the existence of proven family links; the criteria for assessing 

the capacity of a relative to take care of the unaccompanied minor, including where family 

members, siblings or relatives of the unaccompanied minor stay in more than one Member 

State. In exercising its powers to adopt delegated acts, the Commission shall not exceed the 

scope of the best interests of the child as provided for under Article 6(3).  

 

6. The Commission shall, by means of implementing acts, establish uniform conditions for the 

consultation and the exchange of information between Member States. Those implementing 

acts shall be adopted in accordance with the examination procedure referred to in Article 44(2).  

 

Article 9 Family members who are beneficiaries of international protection  

 

Where the applicant has a family member, regardless of whether the family was previously 

formed in the country of origin, who has been allowed to reside as a beneficiary of international 

protection in a Member State, that Member State shall be responsible for examining the 
application for international protection, provided that the persons concerned expressed their 

desire in writing.  

 

Article 10 Family members who are applicants for international protection  
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If the applicant has a family member in a Member State whose application for international 

protection in that Member State has not yet been the subject of a first decision regarding the 

substance, that Member State shall be responsible for examining the application for 

international protection, provided that the persons concerned expressed their desire in writing 

 

Article 11 Family procedure  

Where several family members and/or minor unmarried siblings submit applications for 

international protection in the same Member State simultaneously, or on dates close enough for 

the procedures for determining the Member State responsible to be conducted together, and 

where the application of the criteria set out in this Regulation would lead to their being 

separated, the Member State responsible shall be determined on the basis of the following 

provisions:  

(a) responsibility for examining the applications for international protection of all the family 

members and/or minor unmarried siblings shall lie with the Member State which the criteria 

indicate is responsible for taking charge of the largest number of them;  
(b) failing this, responsibility shall lie with the Member State which the criteria indicate is 

responsible for examining the application of the oldest of them. 

 

The case of ZAT et ors involved three separated children, plus the sibling of one of them who 

was dependant upon him and had special needs.  It was recently heard by the Upper Tribunal as 

a judicial review.  Although there was not disagreement that the children’s links in the UK, 

where they had family members ready and willing to care for them, meant that under the Dublin 

III Regulation the UK would ultimately be responsible for them, the Government argued, and 

continues to argue, for it is appealing the case, that such responsibility only arose when the 

French authorities made a formal “take charge” request to it to take the cases of the children.  

The evidence in the case was that such a request would take a year to materialize, during which 

period the children would be in danger in the camp in Calais.  The Tribunal held that the 

children’s rights to family life meant that the UK could not sit and wait for the request. 

 

In the Commons debate on 25 January 2016, the Minister argued that    

 

“The vast majority are better off staying in the region so they can be reunited with surviving 

family members. So we have asked the UNHCR to identify the exceptional cases where a child’s 

best interests are served by resettlement to the UK and help us to bring them here.” 

 

He cited UNICEF 

 

 UNICEF itself has emphasised 

“the importance of first and foremost assessing the individual situation of 

unaccompanied children, and their best interests, before any actions are taken; noting 

that in these situations children who may appear unaccompanied are in fact being 

supported by family members, or others, and decisions on how they are cared for should 

take this into account.” 

 

ILPA shares UNICEF’s  concerns about the effect on the likelihood of eventual family reunion.  
In cases where children have family members in the UK, there is a response to the4se concerns.  

The child is not going into public care in the UK, but in the family unit.  Parents are likely to get 

in touch with the family.   Moreover, some 26,000 unaccompanied children have come to the 

European Economic Area.  Any advantage to their prospects of family reunion that derive from 
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remaining in the region of origin have already been lost, as Sir Eric Pickles MP reminded the 

Minister 

I am pleased that the Prime Minister is looking at this matter again. He is quite right to try to 

keep children in the region, but to use one of those phrases, we are where we are. There are 

children at risk, and I urge the Government to look carefully at that.  

 

Tim Loughton MP echoed him: 

 

Notwithstanding the considerable aid that we have given to displaced Syrians in the area, which 

is the right thing to do, there is a humanitarian case for helping the children who are in limbo 

and very vulnerable to traffickers, the elements and so on.  

 

UNHCR is charged with the identification of the children outside European Economic Area and 

the UNHCR Best Interests determination and assessment procedures take very seriously the 

question of whether relocating the child will enhance or reduce their changes of family reunion 

and whether current risks make it imperative to move the children.  The Minister said in the 25 
January debate 

We know that the people traffickers exploit anything that we say and twist it in a perverse 

manner to encourage more people to travel and put more lives at risk. That is why we are 

looking at this issue very closely to determine what is in the best interests of the child, to ensure 

that more lives are not put at risk and to see how we can support this activity. 

 

The people traffickers are not short of things to exploit.  They have the situation in Syria; they 

have the dire situation in many countries through which refugees travel and where they end up.  

The idea that the UK’s sharing responsibility within Europe will fundamentally alter the 

calculations of refugees seeking safety or those who exploit them is a proposition for which no 

evidence has been advanced and for which, we suggest, evidence is unlikely to exist to be 

advanced.  ILPA has made this point to the House of Lords Committee on the European Union 

in its evidence to the Committee’s enquiry into The United Kingdom opt-in to the proposed 

Council Decision on the relocation of migrants within the EU3 and on the EU Action Plan on 

Migrant Smuggling11. 

 

The Committee described itself as “not convinced” by the Government’s reasoning.  It  

 

31. … we heard arguments that the Government’s concern that the proposal could act as a 

“pull factor”, which would encourage further migration to the EU, was not supported by 

evidence. The migrants affected by the present proposal are those belonging to nationalities for 

which international protection is on average granted in at least 75% of cases—at present, those 

from Syria, Eritrea and Iraq. The situation in each of these countries is dire: it is clear that the 

vast majority of those leaving these countries are fleeing civil war or the imminent threat of 

persecution. This is underlined, for instance, by the presence of millions of Syrian refugees in 

camps in Jordan and Lebanon. The Government’s argument that the relocation of 40,000 

migrants who have reached Greece or Italy will somehow encourage more to leave their 

countries of origin is therefore unconvincing. 

 

32. The Government’s approach will do little to help the response to a humanitarian crisis within 
the EU’s borders.  

                                                           
11 HL Paper 46, 4th Report of Session 2015-2016 , 27 October 2015 

http://www.publications.parliament.uk/pa/ld201516/ldselect/ldeucom/46/46.pdf  

http://www.publications.parliament.uk/pa/ld201516/ldselect/ldeucom/46/46.pdf


13 
 

 

33…we are concerned that, by failing to opt in, the Government would fail to live up to its duty 

of solidarity and burden-sharing between the Member States during an “emergency situation”.  

 

34. Finally, we recognise the international and domestic political implications of failing to opt in. 

The EU’s delayed response to the crisis has significantly weakened its credibility as an 

international actor and has attracted global criticism. 

 

ILPA concurs with the Committee. To describe the situation in terms of “pull factors” is to 

ignore that the push factors, persecution, war, torture, extra-judicial execution and 

overburdened countries of first asylum provide more than enough motive for persons to flee to 

the European Union. Conditions of insecurity in countries of first asylum, and basic needs not 

being met, are further push factors. These points are developed in ILPA’s responses to House of 

Lords European Union Select Committee for its enquiry into migrant smuggling, and to the 

Home Affairs Committee. ILPA’s evidence to the Committee is available at 

http://www.ilpa.org.uk/resources.php/31315/ilpa-submission-to-house-of-lords-select-
committee-on-the-euroepan-union-home-affairs-sub-committee-  

 

The United Nations and its implementing partners are having to contemplate shifting resources, 

already insufficient, from Turkey which is hosting 2.3 million refugees, Lebanon where one in 

three of the population is a refugee and Jordan, to one of the richest continents in the world, 

because the States of Europe have failed to get refugees to places where they can be provided 

with food and shelter12 .  

 

People are walking. Across Lesvos in the dark if they are not lucky enough to benefit from a lift 

from the volunteers on the island or unlucky enough to fall prey to gangs who take their money 

then dump them far from their destination. People are walking from Greece, through 

Macedonia, fearing to stop, fearing that borders will be closed again. A recent account described 

a child with a broken arm, continuing the long march with her mother who feared to stop to go 

a hospital until Austria, the final destination, was reached.  

 

Winter is coming. Lesvos, Lampedusa, Sicily, Hungary, all are close enough to go and see what is 

happening and many have been. At the Society of Black Lawyers and Society of Asian Lawyers 

conference at Westminster Central Hall on 12 December 2015 one lady, a dentist, who had 

volunteered on Lesvos, described how difficult it is to take wet clothes off a shivering baby. She 

described volunteers coming from all over the European Union, and indeed further afield, to 

Lesvos, because of the limits on what they could do for refugees closer to home and the feeling 

that in a situation such as the present, to be a bystander was not an option.  

 

The situations from which the refugees currently in the European Union have fled are 

worsening. These refugees are not about to leave. Large numbers of persons will remain 

displaced for many years, even if the situations which have produced refugees are rapidly 

resolved, which currently does not appear likely. This is what UNHCR defines as a protracted 

refugee situation. It is no good huddling in a corner and waiting for it to stop. 

 

At the Society of Black Lawyers and Society of Asian Lawyers refugee conference on 15 
December 2015, Dr Yasmeen Hasnain, an NHS consultant in emergency medicine at Milton 

Keynes NHS Foundation Trust and tutor of the School of Emergency Medicine at Oxford 

                                                           
12 http://data.unhcr.org/mediterranean/regional.php  

http://www.ilpa.org.uk/resources.php/31315/ilpa-submission-to-house-of-lords-select-committee-on-the-euroepan-union-home-affairs-sub-committee-
http://www.ilpa.org.uk/resources.php/31315/ilpa-submission-to-house-of-lords-select-committee-on-the-euroepan-union-home-affairs-sub-committee-
http://data.unhcr.org/mediterranean/regional.php


14 
 

Deanary and Dr Tanveer Hussain a senior General Practitioner with considerable humanitarian 

assistance, described the results of a fact-finding mission to Sicily, and Lampedusa in June 2015 

supported by the Pakistani Medical Association and a visit to Calais in September 2015. They 

described the considerable physical and mental health problems of the refugees. They also 

described meeting, by chance, refugees they had met in Catania who had made it to the Calais 

jungle, and the striking deterioration in their mental health during their time in Europe. 

 

When this matter was debated in the House of Commons on 25 January 2016, the Minister, 

James Brokenshire MP, said 

 

“The Government are clear that any action to help and assist unaccompanied minors must be in 

the best interests of the child, and it is right that that is our primary concern.” 

 

It would be unacceptable to bring an unaccompanied child to the UK, make him/her feel safe 

here and then, if their parents were relocated, refuse to allow the child to be reunited in the 

UK with his/her parents.  The UK’s discriminatory attitude toward refugee children is discussed 
above in our comments on Lord Hylton’s amendment 234.  Such discrimination is contrary 

to the best interests of children.  Sir Edward Leigh MP, albeit speaking against Save the 

Children’s proposal that the Government bring 3,000 separated children to the UK, did not 

doubt that relocating a child entailed obligations toward them in respect of family reunion: 

For every child refugee we take from a camp in Dover or Calais, we will simply have to take 

many other people who will come as part of the family. 

 

Conservative MP Andrew Bridgen said  

 

“Many Members of this House are suggesting that we rescue unaccompanied minors from 

other European Union countries and bring them to Britain. Does the Minister agree that one of 

the dangers of that is that their relatives will appear, and human rights lawyers in this country 

will insist that they have a right to join those minors in the UK because they have a right to a 

family life?13” 

 

Yes, as human rights lawyers, we shall insist that these children have rights to family reunion, as 

refugees who have suffered persecution and now seek to rebuild their lives. 

 

It would be unacceptable to bring an unaccompanied child to the UK but hold over his/her head 

the prospect of not being allowed to stay past the age of 18.  What teenager, and most of the 

children in question will be teenagers as in most cases younger children either find their way 

into some form of family unit or fail to survive14, could feel safe with the prospect of removal 

hanging over them.  This fails to have regard to the best interests of children. 

 

The current UK immigration rules do not give children the same entitlements to be reunited 

with their parents as adults have to be reunited with their minor children. Instead they must 

rely on discretionary provisions of the rules. This is often stated to be to ensure that children 

are not sent on ahead alone to secure leave for the family but this is based on a 

misunderstanding of the position of the children who could apply for refugee family reunion.  

 

                                                           
13 Col 46. 
14 Yvette Cooper MP described seeing children of 11 and 12 in Calais, being cared for by a British volunteer, HC 

Deb, 25 January 2016, col40. 
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Children asking for refugee family reunion are not given discretionary leave because they are 

unaccompanied; they are being recognized as refugees because they are at risk of persecution by 

reason of their race, religion, nationality, political opinion or membership of a social group in the 

country of origin. They have as much right to international protection and to respect for their 

rights as refugees as any adult. Many people will recognize the choice of parents, forced to pay 

smugglers because of a lack of safe and legal routes to safety and not having enough money to 

bring the whole family out, to get their child to safety first and put the child’s needs before their 

own. We have seen the dangerous journeys parents make both with and without their children 

to try to get them to safety.  

 

The position could be changed without primary legislation. 

ILPA supports this amendment 

 

After Clause 62  

AMENDMENT 116 NEW CLAUSE Asylum Support move-on period  in the names of 

Baroness Lister of Burtersett, Lord Alton of Liverpool and Lord Judd 

Presumed purpose 

To increase the period after which asylum support under section 95 of the Immigration and 

Asylum Act 1999 ceases when a person is granted refugee status, humanitarian protection, 

discretionary leave to remain, indefinite leave to remain or limited leave to remain for 30 

months.   

Briefing 

ILPA supports this amendment. Individuals supported under section 95 of the Immigration and 

Asylum Act 1999 who are granted leave to remain are currently given a “grace period” of 28 

days from the date of the determination of their claim during which they may continue to 

receive section 95 support whilst obtaining work or applying for mainstream benefits.  This 

period is prescribed in regulation 2(2A) Asylum Support Regulations 2000 (as amended).   

A period of 28 days from the date of the determination of the claim has been found to be 

insufficient to protect refugees and others granted leave to remain from destitution.  Freedom 

from Torture clinicians have identified that this is the period when torture survivors under their 

care most frequently experience destitution, including street homelessness15.  Two further 

research reports published in 2014 by the British Red Cross16 and by the Refugee Council17 

highlight the difficulties that refugees face during this ‘move on’ period due to problems with 

Home Office and Department of Work and Pensions processes, including delays in receiving 

Biometric Residence Permits and difficulties in obtaining a National Insurance number.   

 

                                                           
15 Freedom from Torture (2013) The Poverty Barrier: The Right to Rehabilitation for Torture Survivors in the UK at: 

http://www.freedomfromtorture.org/sites/default/files/documents/Poverty%20report%20FINAL%20a4%20web.pdf  
16 British Red Cross (2014) The Move-on Period: An Ordeal for New Refugees, at: 

http://www.redcross.org.uk/~/media/BritishRedCross/Documents/About%20us/Research%20reports%20by%20advo

cacy%20dept/Move%20on%20period%20report.pdf  
17 Refugee Council (2014), 28 days later: experiences of new refugees in the UK, at:  

http://www.refugeecouncil.org.uk/assets/0003/1769/28_days_later.pdf  

http://www.freedomfromtorture.org/sites/default/files/documents/Poverty%20report%20FINAL%20a4%20web.pdf
http://www.redcross.org.uk/~/media/BritishRedCross/Documents/About%20us/Research%20reports%20by%20advocacy%20dept/Move%20on%20period%20report.pdf
http://www.redcross.org.uk/~/media/BritishRedCross/Documents/About%20us/Research%20reports%20by%20advocacy%20dept/Move%20on%20period%20report.pdf
http://www.refugeecouncil.org.uk/assets/0003/1769/28_days_later.pdf
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The problem of the gap between a grant of leave and access to support was vividly and tragically 

highlighted by the death of child EG, a little boy who starved to death in this period. The case is 

relevant not just to those granted leave, but to all situations in which there is a gap and an 

emergency response is needed. We cite from the Executive Summary of the Westminster 

Council Safeguarding Board Serious Case Review, as amended as directed by the High Court18: 

11.1.8 An initial post mortem examination on 10.03.10 found there was no food in EG’s stomach 

or digestive tract. EG was described by the paediatric pathologist as ‘severely underweight and 

dehydrated’ and he concluded that ‘this was clearly the immediate cause of death’.   

EG’s mother died two days later. The serious case review identifies the following “National 

issue”: 

5.1.4 Westminster Local Safeguarding Children Board should write to the National Asylum 

Support Service and Department for Work & Pensions to express its concern about the adverse 

consequences on vulnerable children and the resulting additional pressure on local professional 

agencies which are triggered in the transitional period between withdrawal of support by the 

National Asylum Support Agency and entitlement to Benefits. 

The commencement of the grace period from the date of receipt of the Biometric Residence 

Permit (which can be subject to delay) as well as the provision of 40 days in which asylum 

support and accommodation is continued, rather than the existing 28 days, work together to 

improve  the existing situation in which those granted leave to remain may experience 

destitution or hardship in the gap between the two support systems.   

It would be useful, however, to make further provision that asylum support only ceases once 

mainstream benefits and/or employment has commenced.  The provision of a National 

Insurance number and the establishment of mainstream benefits can be subject to delay and the 

additional flexibility would provide security to those individuals who suffer particular problems 

during this process.  This provision could be achieved by amending in the Immigration and 

Asylum Act 1999 the definition of the determination of a claim for the purpose of asylum 

support so that the asylum claim is only deemed to be determined for this purpose once the 

decision on the claim has been made and it appears to the Secretary of State that the person is 

no longer destitute.   

 

Schedule 10 Support for certain categories of migrant  

Amendment 117 in the names of Lord Roberts of Llandudno and Lord Rosser 

Purpose 

To reinstate a right of appeal against Home Office decisions to provide support whether under 

section 95 or under new section 95A of the Immigration and Asylum Act 1999, cases where 

there is a decision to discontinue support when any further submissions are rejected and where 

there is a decision to refuse or to discontinue support for those whose claims for asylum have 

failed and who face a genuine obstacle to their removal from the UK. 

                                                           
18 April 2012. Available at http://www.westminster.gov.uk/workspace/assets/publications/EG-Executive-Summary-

April-2012-1336483036.doc  

http://www.westminster.gov.uk/workspace/assets/publications/EG-Executive-Summary-April-2012-1336483036.doc
http://www.westminster.gov.uk/workspace/assets/publications/EG-Executive-Summary-April-2012-1336483036.doc
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Briefing 

Schedule 10 of the Immigration Bill repeals section 4 of the Immigration and Asylum Act 1999.  

It makes provision instead for people making further submissions that their removal would 

breach the Refugee Convention or Article 3 of the European Convention on Human Rights to 

continue to be supported under section 95 of the Immigration and Asylum Act 1999.  It also 

makes provision for those whose asylum claim has failed but cannot leave the UK because of a 

genuine obstacle to their removal under new section 95A of the Immigration and Asylum Act 

1999.  However, the new support structure replacing section 4 of the Immigration and Asylum 

Act 1999 fails to provide for a right of appeal against: 

a) A decision under amended section 95 of the Immigration and Asylum Act 1999 to 

discontinue support when any further submissions are rejected; and 

b) A decision under new section 95A of the Immigration and Asylum Act 1999 to refuse or 

to discontinue support for those whose claims for asylum have failed but face a genuine 

obstacle to their removal. 

These are both circumstances in which individuals currently are supported under section 4 of 

the Immigration and Asylum Act 1999 and have a right of appeal against wrong decisions to 

refuse or to terminate their support, which would be removed under the current Bill. 

Poor quality decision-making and the need for a right of appeal 

The most recent statistics from the Asylum Support Tribunal indicate that in the year between 

September 2014 and August 2015, the Asylum Support Tribunal received 2067 applications for 

appeals against a Home Office refusal of asylum support.  62% of these appeal applications had a 

successful outcome, either through being allowed by the Tribunal (in 44% of cases), through the 

case being remitted to the Home Office to make a new decision or through the decision being 

withdrawn by the Home Office.  Once the Asylum Support Tribunal has its ability to scrutinise 

Home Office decisions reduced, it is anticipated that refusals of asylum support will increase19.  

The Government has tried to resist criticism of the quality of its decision-making on asylum 

support appeals by seeking to argue that: 

a) the high level of overturned appeals relates to applicants submitting further evidence that 

was not before the Home Office20; 

b) few appeals deal with the question of whether there is a genuine obstacle to removal 

which will be the focus of decisions under s.95A21 and that this is a straightforward 

matter22; and 

c) appeals relating to decisions on asylum support for those making further submissions will 

be retained23. 

 

None of these propositions are well-founded and these are dealt with below. 

                                                           
19 Asylum Support Appeals Project analysis of statistics received from the Asylum Support Tribunal 
20 House of Lords, Public Bill Committee, 03 February 2016, column 1830; Letter of Lord Bates to Lord Rosser, 

Immigration Bill – Committee Stage Day 4, 10 February 2015 
21 House of Lords, Public Bill Committee, 03 February 2016, column 1830; Letter of Lord Bates to Lord Rosser, 

Immigration Bill – Committee Stage Day 4, 10 February 2015 
22 House of Lords, Public Bill Committee, 03 February 2016, column 1830 
23 House of Lords, Public Bill Committee, 03 February 2016, column 1830 
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Further evidence in asylum support appeals 

The Minister argued at Report Stage in the House of Commons that many of the allowed 

appeals (41% in the year to August 2015) turned on new evidence granted at appeal, citing the 

report of the Independent Chief Inspector of Borders and Immigration24 as evidence that 89% of 

refusals were reasonably based on the evidence available at the time.   

The rate of correct initial decisions is, however, no indication of whether, when a decision is 

wrong, the Home Office is able to put it right.  The Chief Inspector’s report found that of 103 

refusal decisions, 74 carried a right of appeal. Only 12 applicants in the sample exercised this 

right.  Two of the 12 appeals were allowed by the Tribunal. Both of these allowed appeals 

concerned Section 4 applications.  The Chief Inspector found that the Home Office submission 

that appeals were allowed because of the evidence provided at the appeal stage was “consistent 

with one of the appeals in our sample,” hardly a matter of statistical significance. He recorded 

that one appeal: 

…concerned a complex and unusual case relating to an outstanding judicial review. It was 

unclear from the support application whether or not the judicial review remained outstanding at 

the time the decision was made, but ultimately the Tribunal accepted that it was ongoing.25  

The Chief Inspector observed three appeals against discontinuation of section 4 support and 

wrote: 

….in each of these appeals, UKVI had failed to follow its own policy on discontinuation: prior to 

making the decision, it had not written to the recipient requesting any information that would 

prevent discontinuation. This was a significant factor in determining the outcome of each case.  

4.32 Two of these appeals were remitted back to UKVI to enable further applications to 

be considered. In the final case, although again there was further evidence to consider, 

the appeal was allowed as the Judge concluded that the applicant was homeless and a 

delay would not be appropriate. 

 4.33 Remitted appeals accounted for 9% of appeal outcomes between August 2012 
and 2013, occurring on no less than 117 occasions. Our experience at the Tribunal has 

indicated that some of these appeals could have been avoided if UKVI had followed its 

own policy on discontinuation. 

In other words, the Home Office failed to follow its own policy on obtaining the very evidence 

the Minister says should have been submitted earlier. 

The Asylum Support Appeals Project has published research26 in which the organisation 

reviewed 50 client files from October and November 2015 in which an appeal was allowed or 

remitted to the Home Office for reconsideration to examine why those appeals were successful 

and the extent to which ‘late’ evidence was provided and influenced their outcome.  This is a 

larger sample of relevant cases than that considered by the Chief Inspector of UK Borders and 

Immigration.   

                                                           
24 July 2014, see http://icinspector.independent.gov.uk/wp-content/uploads/2014/07/An-Inspection-of-Asylum-

Support-FINAL-WEB.pdf . 
25 Op.cit., paragraph 4.30. 
26 Asylum Support Appeals Project (2016) ASAP Research Briefing: Why Appeals Succeed at: 

http://www.asaproject.org/wp-content/uploads/2016/01/ASAP-Research-Briefing-Why-Appeals-Succeed-Jan-

2016.pdf  

http://icinspector.independent.gov.uk/wp-content/uploads/2014/07/An-Inspection-of-Asylum-Support-FINAL-WEB.pdf
http://icinspector.independent.gov.uk/wp-content/uploads/2014/07/An-Inspection-of-Asylum-Support-FINAL-WEB.pdf
http://www.asaproject.org/wp-content/uploads/2016/01/ASAP-Research-Briefing-Why-Appeals-Succeed-Jan-2016.pdf
http://www.asaproject.org/wp-content/uploads/2016/01/ASAP-Research-Briefing-Why-Appeals-Succeed-Jan-2016.pdf
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The organisation found that whilst additional evidence was relevant to the outcome of the 

appeal in 42 of the 50 cases, it was the single or dominant factor underpinning the Tribunal 

Judge’s decision in only 15 of the 50 cases reviewed.  The Minister’s statement that 42 cases 

were allowed or remitted wholly, mainly or partly due to fresh evidence provided to the 

Tribunal27 misrepresents the research by failing to indicate that this was the single or dominant 

factor in the decision in only 15 of the cases reviewed.   

In 22 of the 50 cases reviewed, a combination of factors was relevant to the decision of the 

Tribunal, including the Tribunal’s rejection of the Home Office’s legal position, the Tribunal 
benefitting from oral evidence given by the applicant, legal or factual error on the part of the 

Home Office.  This finding confirms the factual and legal complexity of some asylum support 

appeals.  The context in which further evidence is provided was also identified as relevant, for 

example, in some cases this had been requested directly by the Tribunal, including where the 

Home Office should have been aware of the information.   

The Asylum Support Appeals Project found that 36 of the 50 successful appellants (72% of the 

sample) would be unable to exercise a right of appeal under the changes proposed under the 

Immigration Bill.  Twenty of these appellants were recorded by the service as ‘vulnerable clients’ 

due to a mental health problem, a physical health problem or to being a victim of domestic or 

sexual violence.   

Consideration of genuine obstacles to departure in asylum support appeals 

The Minister has argued that few appeals currently deal with the question of whether there is a 

genuine obstacle to removal which will be the focus of decisions under s.95A.   

The Minister has stated that none of the 50 client files from October and November 2015 

reviewed by the Asylum Support Appeals Project in its research to examine why those appeals 

were successful contained cases where the issue related to whether there was a genuine 

obstacle to removal, and that this supports the Government’s case that few appeals turn on this 

question28.  However this misrepresents the research in which a short, five-week case sample 

was selected to examine the role of ‘late’ evidence in the outcomes of asylum support appeals 

to address the specific arguments made by the Government at Committee Stage in the House 

of Commons as to why a right of appeal was not necessary29.   

The Minister’s letter also identifies that in one case the appeal was allowed because the person 

was found to be unable to leave the UK for medical reasons and in three further cases, the 

appeal was remitted to the Home Office to consider medical evidence that the person was unfit 

to travel30.  Whilst the Minister states that these examples did not occur at the point where the 

person had exhausted their appeal rights and return was being considered31, the examples the 

risk of incorrect decision-making in relation to determining fitness to travel and the need for 

judicial oversight for this and other forms of genuine obstacles to departure.   

Decisions under s.95A will necessarily deal with both the assessment of destitution and whether 

there is a genuine obstacle to removal as these are both limbs of the test for support.  The 

                                                           
27 Letter of Lord Bates to Lord Rosser, Immigration Bill – Committee Stage Day 4, 10 February 2016 
28 Letter of Lord Bates to Lord Rosser, Immigration Bill – Committee Stage Day 4, 10 February 2016 
29 Asylum Support Appeals Project Briefing, 11 March 2016 
30 Letter of Lord Bates to Lord Rosser, Immigration Bill – Committee Stage Day 4, 10 February 2015 
31 Ibid 
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assessment of destitution is an area where the quality decision-making by the Home Office is 

particularly poor.  ILPA refers to findings that in 2014-2015, the Asylum Appeals Support 

Project represented 168 asylum seekers whom the Home Office did not believe were destitute 

and to whom it refused asylum support32. Seventy per cent of these decisions were overturned 

on appeal33. The Asylum Support Appeals Project has monitored decision-making on destitution 

since 2008, producing various research reports during this time. During this eight-year period, 

the project has found the rate of cases overturned at appeal has varied between 60% (in 2014) 

and 82% (2011) because the Tribunal has found the appellant to be destitute when the Home 

Office had refused support34. 

 

Even where there were a low number of appeals on the specific issue, it would not follow, as 

the Minister has argued, that this provides a rationale against providing a right of appeal.  A right 

of appeal provides a remedy in those individual cases where there has been wrongful decision-

making.  This is necessary to prevent an individual being made destitute whether there are a few 

cases or many such cases.  There would be no disadvantage in providing a right of appeal where 

there are not numerous cases that require a remedy.  The availability of a right of appeal would 

simply provide for an appeal to be exercised where there was an incorrect decision requiring a 

remedy and would not be exercised otherwise.   

The Minister stated at Commons Report: 

 

Common examples of a genuine obstacle will be where medical evidence shows the person is 

unfit to travel or there is evidence that an application for the necessary travel document has 

been submitted and is still outstanding. These are generally straightforward matters of fact 

which do not require a right of appeal.35 
 

This does not reflect our experience.  Disputes over what medical evidence establishes or does 

not establish are common.  Lawyers argued that medical evidence indicated that that hunger 

striker Isa Muasu was unfit to fly but the Home Office chartered a private plane to remove him 

to Nigeria.  The ‘plane was refused entry to Nigerian airspace. It is a difficult legal question at 

what point silence from an Embassy or a High Commission becomes non-recognition of a 

person under the operation of its law, the definition of statelessness under the 1961 UN 

Convention on the Reduction of Statelessness. 

 

Asylum support appeals for those making further submissions 

The Minister has stated that appeals relating to decisions on asylum support will be retained for 

those making further submissions36 as people making further submissions will be supported 

under section 95 of the Immigration and Asylum Act 1999 and there is a right of appeal against 

decisions made under this provision. 

                                                           
32 Briefing from the Asylum Appeals Support Project for ILPA Drafting Group briefing for House of Commons Committee 

stage of the Immigration Bill: Part 5 Support, 28 October 2015 at: http://www.ilpa.org.uk/resources.php/31500/ilpa-

drafting-group-briefing-for-house-of-commons-committee-stage-of-the-immigration-bill-part-5-sup  
33 Ibid 
34 Ibid 
35 HC Deb 1 December 2015, col 226. 
36 House of Lords, Public Bill Committee, 03 February 2016, column 1830 

http://www.ilpa.org.uk/resources.php/31500/ilpa-drafting-group-briefing-for-house-of-commons-committee-stage-of-the-immigration-bill-part-5-sup
http://www.ilpa.org.uk/resources.php/31500/ilpa-drafting-group-briefing-for-house-of-commons-committee-stage-of-the-immigration-bill-part-5-sup
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This does not, however, fully state the position.  There is a right of appeal against decisions to 

refuse support under section 95 of the Immigration and Asylum Act 1999 and only a right of 

appeal against discontinuation of support under this provision where support is terminated 

prematurely (see s.103(2) Immigration and Asylum Act 1999).  This may be contrasted with the 

right of appeal under section 4 which provides for a right of appeal against discontinuation of 

support in all cases.   

The Chief Inspector’s report, relied upon by the Minister above, highlights the importance of a 

right of appeal against discontinuation of support.  The Chief Inspector observed three appeals 

against discontinuation of section 4 support and noted that in each of these appeals, UK Visas 

and Immigration had failed to follow its own policy on discontinuation and that this was a 

significant factor in determining the outcome of each case37.  The Asylum Support Appeals 

Project also identified high numbers of section 4 discontinuation appeals among the case files it 

reviewed between October and November 201538. 

Access to a remedy 

The House of Lords Select Committee on the Constitution has expressed its concern that it 

would be difficult to argue that UK immigration law meets the central requirements of clarity, 

certainty and unpredictability of the rule of law39 given its complexity and frequently changes to 

it.  A right of appeal to the Tribunal against incorrect asylum support decisions, which can be 

equally complex in this context, is therefore all the more important in ensuring the proper 

application of the law.   

 

If rights of appeal are not restored, the only remedy will be judicial review.  This would be an 
inadequate remedy, falling short of the requirements of article 6 of the European Convention on 

Human Rights as it covers the right to a fair trial in the determination of civil rights and 

obligations, because asylum support appeals involve the determination of questions of fact and 

matters that go to credibility.  The right of appeal to the Tribunal would ensure judicial 

oversight of Home Office decisions in a cost effective, straightforward and accessible way.   

 

Further, if the Government proceeds with its intention to introduce a residence test for legal 

aid following the decision of the Court of Appeal in Public Law Project v The Lord Chancellor40, 

judicial review will be a remedy beyond the means of destitute applicants. The government is 

consulting on raising the fees for judicial review from the current £60 to lodge an application, 

£215 for an oral renewal (where permission is refused on the papers), and £215 for a hearing to 

£135 for an application and £680 for a hearing or an oral renewal.41   

                                                           
37 July 2014, see http://icinspector.independent.gov.uk/wp-content/uploads/2014/07/An-Inspection-of-Asylum-

Support-FINAL-WEB.pdf 
38 Briefing of Asylum Support Appeals Project, 11 March 2015 
39 House of Lords Select Committee on the Constitution (2015) 7th Report of Session 2015/16: Immigration Bill, at: 

http://www.publications.parliament.uk/pa/ld201516/ldselect/ldconst/75/75.pdf, paragraph 18. 
40 Public Law Project v The Lord Chancellor [2015] EWCA Civ 1193 (25 November 2015) at: 

http://www.bailii.org/ew/cases/EWCA/Civ/2015/1193.html  
41 See the Ministry of Justice consultation 2015 consultation Court fees proposals for reform at  

https://consult.justice.gov.uk/digital-communications/court-fees-proposals-for-

reform/supporting_documents/courtfeesconsultation.pdf  

http://icinspector.independent.gov.uk/wp-content/uploads/2014/07/An-Inspection-of-Asylum-Support-FINAL-WEB.pdf
http://icinspector.independent.gov.uk/wp-content/uploads/2014/07/An-Inspection-of-Asylum-Support-FINAL-WEB.pdf
http://www.publications.parliament.uk/pa/ld201516/ldselect/ldconst/75/75.pdf
http://www.bailii.org/ew/cases/EWCA/Civ/2015/1193.html
https://consult.justice.gov.uk/digital-communications/court-fees-proposals-for-reform/supporting_documents/courtfeesconsultation.pdf
https://consult.justice.gov.uk/digital-communications/court-fees-proposals-for-reform/supporting_documents/courtfeesconsultation.pdf
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Case studies illustrating the need for a right of appeal to the Asylum Support Tribunal 

Examples of decisions, taken from ILPA’s response to the Home Office Consultation on Asylum 

Support, illustrate why this area of operations should not be immune from scrutiny: 

Case of A  

A’s claim for asylum had failed. He had physical and mental health problems. His eye 

sight was very poor as a result of having been tortured. He was destitute and living on 

the streets. A law centre advised him to submit further representations by post as he 

was unable to travel by person to the Further Submissions Unit in Liverpool. They also 

helped him apply for support. The Home Office refused him support on the grounds that 

he had not attended the Liverpool Further Submissions Unit in person, as required by its 

policy. It made no mention of his postal submissions nor did it address his request to 

submit them by post for medical reasons.  

Case of B  

B was in receipt of section 4 support but was given one weeks’ notice by the 

accommodation manager that this support would terminate on the basis that it should 

have ended two years previously as it was alleged that B had breached the conditions of 

his support at that time. This was not something that had previously been put to B and 

he denied the allegation of a breach in any event. A voluntary sector organisation 

assisted B to make a new application for s 4 support, and asked that this be treated as 

urgent due to his imminent homelessness and because he has a disability; his leg has been 

amputated and he wears a prosthetic limb. However, the Home Office refused to give 

B’s application any priority or provide him with accommodation before his current 

accommodation was due to end. The voluntary sector organisation referred B to 

lawyers as they considered that B would be street homeless unless legal action was 

taken. The lawyers sent the Home Office a letter before claim threatening judicial review 

and he was provided with accommodation the following day. 

Case of K  

K’s support was terminated and because of this he did not receive notice of the appeal 

hearing. The appeal was heard in his absence and, in the absence of evidence from him, 

dismissed. He did not know that this had happened. He applied for and was granted 

‘section 4’ support on the grounds that there was no route of return to his country of 

origin. When Secretary of State indicated an intention to cease support, on the grounds 

that there was now a viable route of return, K’s legal representatives, a law centre, 

prepared submissions to demonstrate that K continued to be entitled to support on 

other grounds, citing the applicable case law. The Secretary of State indicated that 

support would be terminated before the date on which K could lodge further 

submissions in Liverpool. This would have left K street homeless. The representatives 

applied for an emergency judicial review to require the Secretary of State to 

accommodate K until he was able to make his application. Within just a few days, the 

Secretary of State indicated that K would be granted indefinite leave to remain in the 

UK.  
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Case of D  

D, with the help of a voluntary sector organisation, had applied for section 4 support as 

he, his wife and his children (aged three, four, and seven) had been told to leave their 

relative’s accommodation and they had nowhere else to go. The Home Office refused 

this application as D was not treated as having made a fresh claim for asylum as he had 

not submitted this in person at the Liverpool. D had not done so because he could not 

afford to travel to Liverpool. A duty barrister from the Asylum Support Appeals Project, 

acting pro bono, represented D at his appeal to the First-tier Tribunal (Asylum Support), 

but the appeal was refused, although it was accepted that D was destitute. D was 

referred to legal aid lawyers for advice about challenging those decisions. D’s 

immigration background was unusual and complicated, and it was advised that rather 

than challenge the section 4 decisions, under which support is provided to persons 

whose claims for asylum have failed, he should instead apply for section 95 support, 

which is paid to persons who have an outstanding, unresolved claim for asylum. D was 

provided with emergency accommodation (available in these circumstances but not in 

cases of section 4 support) within two days and subsequently went on to receive section 

95 support. 

 

Restrictions on access to section 95A support 

The Minister has stated that it will not generally be possible for failed asylum seekers to apply 

for section 95A support after a grace period of 21 days from the decision on the individual’s 

asylum claim.  This restriction would be created by regulations made under new s.95A(5) of the 

Immigration and Asylum Act 1999. 

It would be artificial to create a distinction between those who apply within the grace period for 

the termination of support under s.95 Immigration and Asylum Act 1999 and those who do not 

apply within this period.  A person who is destitute and cannot leave the UK because they face a 

genuine obstacle to doing so would require support to prevent breaches of their human rights 

as they are not permitted to work in the UK to support themselves and have no access to 

mainstream benefits so would be unable to secure food or shelter.   

It is rare for an asylum seeker who has reached the end of the asylum process to be able to 

demonstrate that they are taking ‘all reasonable steps’ or are medically unfit to leave within 21 

days of their final decision.  Applicants may be unable to obtain the medical evidence or 

documentation (e.g. from foreign embassies) that they need to demonstrate the genuine 

obstacle to their return within a period of three weeks.  Home Office data shows that 6 of the 

105 people (5%) needing section 4 support in 2015 due to being unable to return due to their 

country due to late pregnancy, other medical reasons or because they were taking all 

reasonable steps to return made their application within the grace period and would qualify for 

support under the proposed system42: 

A full breakdown of categories is given below: 

(a) unable to leave the UK due to medical reasons - 42 (including 6 due to late pregnancy) 

                                                           
42 Rt. Hon. James Brokenshire MP, Written Response 29521, Hansard, 09 March 2016 
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(b) taking all reasonable steps to leave the UK - 63 

(c) how many of these applications were made within 21 days of that person's appeal rights being 

exhausted: 

- Medical – 1 

- Steps to Leave – 5 

If the proposed restriction on access to section 95A support were in force in 2015, at least 41 

people who were medically unwell enough to travel, including at least 5 women in the late 

stages of pregnancy would be left destitute with harmful consequences to their health and that 

of their unborn baby.  The restriction would have prevented 58 people from continuing to take 

reasonable steps to leave the UK due to being left destitute.   

 

Removing access to support whilst a person is trying to take reasonable steps to leave the UK is 

likely to be counter-productive.  Currently those receiving section 4 support can apply for 

exceptional payments to fund travel to Embassies and other expenses related to their attempts 

to leave the UK.  This will not be possible where people are barred from accessing section 95A 

support because they did not apply during the 21-day period after the final decision on their 

claim.   

A condition requiring the application to be made within a specific timeframe will create a class 

of destitute people in the UK forced into inhuman and degrading conditions while they are 

unable to return to their country of origin.   

Information / assurances to seek: 

 The Minister should be pressed to ensure that regulations for section 95A 

support do not make this conditional upon the timing of a person’s 

application. 

AMENDMENT 118 in the name of Baroness Hamwee 

Presumed purpose 

The intention appears to be to provide for support to be provided in cash under section 95A, 

with vouchers or prepaid cards used in exceptional circumstances.   

The amendment as drafted, however, states that support may be provided a) in the form of cash 

payments, b) in the form of accommodation or other services or, c) in exceptional 

circumstances, in the form of vouchers or prepaid cards.  It thus makes provision of 

accommodation or other services as an alternative form of support rather than  an addition to 

cash support or as an alternative only to be used in exceptional circumstances and thus may not 

achieve its intention. 

Briefing 

The Immigration Bill makes provision for the nature of support under new section 95A of the 

Immigration and Asylum Act 1999: 
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Support under section 95A may, in particular be provided in the form of vouchers which may be 

exchanged for goods or services (as well as in the form of cash)43. 

The wording of this provision has given rise to concerns that support might be provided in 

vouchers or other support in kind rather than in cash.  These forms of support have made it 

difficult for asylum seekers to meet their essential living needs, carry stigma and are experienced 

as demeaning and are less cost-effective than a system of cash-based support.    

During the House of Lords Committee debate, the Minister stated: 

We expect that failed asylum seekers who move on to new Section 95A will continue to be 

supported as they were under Section 95. This will generally be by way of accommodation and 

cash44. 

He further stated that cash support section 95A support will be provided at the same level as 

section 95 support.45  Section 95A might not be in the form of accommodation and cash for 

example where a person had in an emergency to be moved quickly from their current 

accommodation and might be accommodated temporarily in the full-board accommodation 

generally used at the initial stage of the support process.46 

Full-board accommodation is the most restrictive form of support for asylum seekers.  It is 

insufficiently flexible to meet the essential living needs of people who may come from over a 

hundred different cultures and may have different medical and dietary needs.  The provision of 

full-board accommodation rather than cash support prevents asylum seekers from being able to 

adequately meet other essential living needs such as clothing or transport.  The Home Office 

own guidance on dispersal accommodation states that survivors of torture should not be placed 

in full board accommodation ideally as its institutional nature can provoke recollections of 

prison47. 

 

GOVERNMENT AMENDMENT 119 in the name of Lord Bates 

Presumed purpose 

To require that regulations under section 95A of the Immigration and Asylum Act 1999 and 

under powers conferred on the Secretary of State by that section (for example to determine 

the procedure for support, the definition of destitution, breach of conditions etc.) are laid 

before both Houses of Parliament and made subject to the affirmative procedure.   

 

                                                           
43 Immigration Bill, Schedule 10, paragraph 10(3), p.166 
44 House of Lords Committee debate, 03 February 2016, column 1831 
45 House of Lords Committee debate, 03 February 2016, column 1832 
46 Letter of Lord Bates to Lord Rosser, Immigration Bill – Committee Stage Day 4, 10 February 2016 
47 UK Visas and Immigration, Dispersal – accommodation requests policy, May 2015, para 3.1.1 at: 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/425305/Accommodation_Requests_P

UBLIC_v2.0.pdf  

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/425305/Accommodation_Requests_PUBLIC_v2.0.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/425305/Accommodation_Requests_PUBLIC_v2.0.pdf


26 
 

ILPA supports this provision which follows the recommendation of the Delegated Powers and 

Regulatory Reform Committee which identified that this level of scrutiny was particularly 

important given that the purpose of the regulations is to provide relief from destitution48: 

The Government has made an exception for regulations prescribing the level of support provided 

under section 95A which will be subject to the negative resolution procedure.  Support levels under 

section 95 of the Immigration and Asylum Act 1999 are also subject to the negative resolution 

procedure.  However, given the level of concern expressed in this House as to the current very low 

rates of asylum support, including their impact on children, there is a strong case for the level of 

asylum support being made subject to the affirmative procedure.  As the Minister of State for the 

Home Office stated: 

[W]e are talking about vulnerable people. I know that we are talking about people who are 

hovering precariously above the line of destitution49. 

 

After Clause 63  

 

AMENDMENT 120 NEW CLAUSE Family Reunion: persons with international 

protection needs in the names of Lord Hylton, the Lord Bishop of Southwark and Baroness 

Hamwee 

The Immigration Rules are made under section 3 of the Immigration Act 1971.  This amendment 

deals with two parts of those rules 

i) The rules on refugee family reunion 

ii) The rules on family reunion for British citizens and settled persons 

 

The rules on refugee family reunion do not make provision for minor children to be reunited 

with their parents or grandparents, for adults to be reunited with their parents or with their 

siblings.   The effect of the amendment is to require the Secretary of State, within six months of 

the passage of the Act, to make provision within the immigration rules for these broader 

groups.  The terms on which she does so are left to her. 

 

The Immigration Rules make provision for British citizens and settled persons, and refugees 

where the relationship is outside the scope of the family reunion rules, to be reunited with 

family members in the UK. The rules include stringent eligibility requirements as to income and 

savings thresholds and other requirements such as that adult dependent relatives must stand in 

need of personal care which cannot be provided by the sponsor or by family members in the 
country of origin.  The amendment would require the Secretary of State, within six months of 

the passage of the Act, to make provision for British citizens and those with indefinite leave to 

remain in the UK, whether they themselves had ever been refugees or not, to bring to the UK 

their family members with international protection needs.  The terms would be no less 

favourable than those on which refugees can be reunited with family members save that a 

condition that the family member could not have recourse to “public funds” as defined in the 

                                                           
48 Delegated Powers and Regulatory Reform Committee (2016) Immigration Bill: Government Response, 19th 

Report of Session 2015/16, at: http://www.publications.parliament.uk/pa/ld201516/ldselect/lddelreg/85/85.pdf, p.8. 
49 Asylum Support (Amendment No. 3) Regulations 2015: Motion to Annul, House of Lords, Hansard 27 October 

2015, column 1158 

http://www.publications.parliament.uk/pa/ld201516/ldselect/lddelreg/85/85.pdf
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immigration rules but would instead have to be supported by the family member in the UK, 

could be imposed. 

 

The Legal Aid, Sentencing and Punishment of Offenders Act 2012 makes provision for legal aid 

to be further extended, or further withdrawn, by secondary legislation.  These are separate 

provisions: an order under 9(2)(a) always makes provision for legal aid to be extended.  Thus 

the amendment would require legal aid to be extended by order to cases of refugee family 

reunion within six months of the passing of the Act, although the exact terms on which this 

would be done are left to the Lord Chancellor. 

 

Briefing 

ILPA supports this amendment. 

UK law makes provision for a person with leave to remain as a refugee to be reunited with 

spouse, partner and minor children. That entitlement ceases when the person becomes a British 

citizen; at that point they must fulfil the requirements of the immigration rules (minimum 

income thresholds and very high bars in respect of relatives other than spouses and minor 

children.   

 

Rules on refugee family reunion are contained within the immigration rules in Part 11 and 

Appendix FM.  Part 11 provides for reunion of recognized refugees with spouses and minor 

children on more favourable terms than family applications from other persons (for example 

there is no fee and no financial threshold to meet).  Appendix FM provides for refugees to be 

reunited with a wider range of family members and for  British citizens and settled persons 

(including but not limited to persons who were recognized as refugees) to be reunited with 

spouses, minor children and a wider range of family members, but subject to onerous eligibility 

conditions, such as financial thresholds. ILPA has put detailed proposals to the Home Affairs 

Select Committee50 on refugee family reunion51.   

 

Lord Bates said when this amendment was debated at Committee 

Our policy is more generous than our international obligations require. Some EU countries 

require up to two years’ lawful residence before a sponsor becomes eligible and impose time 

restrictions on how quickly family members must apply.52  
International obligations set a floor, they require a minimum from States. 

 

Extending refugee family reunion 

 

There are refugees who do not have spouses and children but want to be reunited with parents 

or siblings who are refugees. The current rules provide for refugees to be reunited with their 

minor children and spouses/partners.  Bizarrely, anomalously and cruelly they do not provide 

for minor children who have been recognised as refugees or given humanitarian protection – 

yep, recognised as refugees not just given discretionary leave, recognised to face persecution on 

return – to be reunited with their parents?  Why not?  The family cannot be together in the 

country fled.  

                                                           
50 http://www.ilpa.org.uk/resources.php/31480/ilpa-briefing-for-house-of-commons-home-affairs-select-committee-

inquiry-into-the-european-migration  
51 See http://www.ilpa.org.uk/resources.php/31480/ilpa-briefing-for-house-of-commons-home-affairs-select-

committee-inquiry-into-the-european-migration 
52 Col 1881 

http://www.ilpa.org.uk/resources.php/31480/ilpa-briefing-for-house-of-commons-home-affairs-select-committee-inquiry-into-the-european-migration
http://www.ilpa.org.uk/resources.php/31480/ilpa-briefing-for-house-of-commons-home-affairs-select-committee-inquiry-into-the-european-migration
http://www.ilpa.org.uk/resources.php/31480/ilpa-briefing-for-house-of-commons-home-affairs-select-committee-inquiry-into-the-european-migration
http://www.ilpa.org.uk/resources.php/31480/ilpa-briefing-for-house-of-commons-home-affairs-select-committee-inquiry-into-the-european-migration
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The current UK immigration rules do not give children the same entitlements to be reunited 

with their parents as adults have to be reunited with their minor children.  Instead they must 

rely on discretionary provisions of the rules.  This is often stated to be to ensure that children 

are not sent on ahead alone to secure leave for the family.  Lord Bates repeated this in 

Committee53   

This is a considered position designed to avoid perverse incentives for children to be encouraged 

or even forced to leave their country and undertake a hazardous journey to the UK. As Save the 

Children pointed out, many children are feared to have fallen victim to people traffickers. 

Allowing children to sponsor their parents would play right into the hands of traffickers and 

criminal gangs and go against our safeguarding responsibilities. 

 

This is based on a misunderstanding of the position of the children who could apply for refugee 

family reunion.  They are not being given discretionary leave because they are unaccompanied; 

they are being recognized as refugees because they are at risk of persecution by reason of their 

race, religion, nationality, political opinion or membership of a social group in the country of 
origin.  They have as much right to international protection and to respect for their rights as 

refugees as any adult.  Many people will recognize the choice of parents, forced to pay 

smugglers because of a lack of safe and legal routes to safety and not having enough money to 

bring the whole family out, to get their child to safety first and put the child’s needs before their 

own. We have seen the dangerous journeys parents make both with and without their children 

to try to get them to safety. 

 

Those applying for refugee family reunion should be allowed to submit their applications in the 

countries in which they find themselves and not required to make hazardous journeys to reach 

designated posts. For example, family members in Turkey should be permitted to make 

applications in Istanbul, not to have to travel to Amman. 

 

UNHCR states54: 

“Family reunification plays a significant role in meeting the long-term needs of resettled refugees 

...The family is often the strongest and most effective emotional, social and economic support 

network for a refugee making the difficult adjustment to a new culture and social framework.” 

 

Examples of cases for which no provision is made under the current rules 

 

A Syrian girl aged 18 years and four months was refused because she is over 18.  At the 

time of the application she was in Damascus with her grandmother. 

 

Two Afghan girls aged 19 and 21 whose father is a refugee in the UK following 

distinguished service for the UN for which he had been targeted by the Taliban, were 

refused family reunion and left separated from the rest of the family. 

 

The Iranian male sponsor has been married for 34 years.  He has his marriage certificate 

and numerous photographs.  He left Iran in 2007 and was in Greece, unable to get out, 

working to subsist, unable to be in touch with his family for a period.  He developed 

                                                           
53 3 February 2016, col 1881. 
54 June 2010 Background Note for the Agenda Item: Family Reunification in the Context of Resettlement And Integration: 

Protecting the Family: Challenges in Implementing Policy in the Resettlement Context, for the Annual Tripartite He might 

Consultations on Resettlement, Geneva, 20-21 June 2001. 
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mental health problems. He has helped by the church to come to the UK where he 

applied for asylum.  He was refused but succeeded on appeal.  His application for family 

reunion with his wife and minor daughter was refused.  Legal representatives tried again 

and the second application has just been refused on the basis that because there was a 

gap of contact around 2007 for some years, the marriage is not subsisting. They have 

been in regular touch since 2012. He says it is usual to be away from the family for 

periods, but when you marry you marry for life, there is no question that marriage is not 

subsisting and he has never stopped thinking about them.  His lawyer writes “But you 

can’t prove that.” 

 

Two orphan Afghan siblings are separated; one has been recognised as a refugee in the 

UK but as a child is not entitled to family reunion. 

 

The Lord Bates spoke of Calais 

In relation to Calais, which was mentioned by the noble Lord, Lord Hylton, the UK is contributing 

£7 million to help with the relocation of migrants away from the Calais centre, where the 
conditions are so appalling.  

 

The UK’s seven million may have contributed to the violent relocations.  Accounts from the 

camp are of people given no information, suddenly surprised and required, by French CRS 

officers who do not speak their language and are not accompanied by interpreters, suddenly to 

vacate their homes.  There are accounts and eye witness accounts of the use of violence.  

Children have been witnesses to scenes of violence.  Tear gas has been used.  It appears from 

eye witness accounts that at least some fires have been started by those clearing the camp.  

One of the reasons given in the judgment of the Tribunal in France for permitting the evictions 

to go ahead was that an emergency vehicle could not penetrate this part of the camp and the 

risk of Delays can have a huge effect in these cases, exposing family members overseas to 

threats from violence or from disease.  Representatives have had the experience of one or 

more family members on the original application, in particular children, dying before they can 

come to the UK.   

 

Family reunion for British citizens and the settled with their relatives in need of 

international protection 

 

At the same time as refugees in the UK seek family reunion, there are British citizens and 

settled persons who never were refugees, or who are no longer refugees, but who have close 

family members who are suffering or fleeing persecution, stuck in refugee camps. 

 

The Home Secretary has expressed interest in community sponsorship schemes.  Schemes that 

build on existing family relationships are likely to be more stable and raise fewer safeguarding 

concerns.  Persons with British or settled relatives have a ready made support network in the 

UK and a real prospect of integrating and in their turn supporting the “most vulnerable” 

refugees, whom the government intends to resettle, to integrate.  British citizens and persons 

with indefinite leave to remain in the UK are suffering because of their fear for the lives of family 

members and their knowledge of the distressing conditions in which they are living. Many, MPs’ 

staff are describing the constituents who come to their surgeries because they can find no way 
to bring their family members to safety. 
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The current rules on bringing spouses, partners and children to the UK55 require that the 

sponsor in the UK demonstrate that they have an income of at least £18,600 per year plus an 

extra £3,800 for one dependent child and extra £2,400 for each additional child. Only specified 

sources of income and evidence specified in the Immigration Rules can be taken into account.  

Thus the income of the UK sponsor can be taken into account, the spouse’s income overseas, 

income they would derive from offers of employment in the UK, and offers of third party 

support cannot.  A person looking to sponsor a spouse, partner or child cannot look to other 

members of the family, friends or concerned community members to put up the relevant sums.   

 

Where a person does not earn the relevant amount then £16000 plus two and a half times the 

shortfall in savings must be demonstrated.  Again there are rules as to what counts. 

 

The amendment proposes amending the rules where the person to be sponsored is a person in 

need of international protection.  Refugee relatives of British citizens and settled persons, 

whether inside or outside the EU, should not be expected to meet the requirements of the 

immigration rules as to earnings, etc. This would mean not having to pay a fee or meet 
requirements as to minimum income thresholds, language and other requirements of the rules. 

 

What of relatives other than spouses, partners and children? The current rules for adult 

dependant relatives to come to the UK require that the applicant must, as a result of age, illness 

or disability, require long-term personal car, described in Home Office guidance56 as requiring 

help performing everyday tasks. The applicant must be unable, even with the practical and 

financial help of the sponsor, to obtain the required level of care in the country where they are 

living because it is not available and there is no person in that country who can reasonably 

provide it, or because it is not affordable.  The Entry Clearance Officer (must be satisfied that 

the applicant will be maintained adequately, accommodated and cared for in the UK by the 

sponsor without recourse to public funds.  

 

The All Party Parliamentary Group on Migration recommended57: 

 

Adult dependent relatives  

 

7. Government should review the rules affecting adult dependents. Consideration should be 

given to amending the rules to ensure that:  

 Where the UK sponsor can demonstrate their ability to provide full financial support to 
an adult dependent relative in the UK, or where the relative themselves has the means 

to financially support themselves, they are able to do so;  

 An adult dependent relative can be eligible for sponsorship where they are in need of 

support from the UK sponsor, but before they become fully physically dependent.  

 

The Secretary of State could make new rules now. She does not require an amendment to 

primary legislation to do so. The amendment is prompt, but the timetable it imposes ensures 

that change happens.  

 

                                                           
55 See House of Commons Briefing Paper no. 06724, 16 July 2015 The financial (minimum income) requirement for 

partner visas.  See also the June 2013 report of the All Party Parliamentary Group on Migration, available at 

http://www.appgmigration.org.uk/family-inquiry  
56 https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/263241/section-FM-6.0.pdf  
57 http://www.appgmigration.org.uk/sites/default/files/APPG_family_migration_inquiry_report-Jun-2013.pdf  

http://www.appgmigration.org.uk/family-inquiry
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/263241/section-FM-6.0.pdf
http://www.appgmigration.org.uk/sites/default/files/APPG_family_migration_inquiry_report-Jun-2013.pdf
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Legal Aid 

 

In the case on legal aid provisions for exceptional funding of cases out of scope of the Legal Aid, 

Sentencing and Punishment of Offenders Act 201258, the judge in the High Court held that 

refugee family reunion had been within the scope of legal aid all the time, because it was a right 

“arising from” the Refugee Convention and thus fell within the definition of “asylum” in Schedule 

1 to the 2012.  Following this the Legal Aid Agency reinstated legal aid for refugee family 

reunion.  The Court of Appeal disagreed with the judge in the High Court and legal aid for 

refugee family reunion was again withdrawn.   

 

Without legal aid many refugees will struggle to be reunited with family members. Those most 

overwhelmed by their current situation and fears for family overseas will all too often struggle 

most.  

 

The Government said in its response to the consultation on legal aid: 

 
“Applications to join family members are treated as immigration cases, and are generally 

straightforward because they follow a grant of asylum. Respondents argued that these cases are 

akin to claims for asylum but if a person wishes to claim asylum it is open to that person to do 

so either as a dependant of a primary asylum claimant or to do so in his or her own right. Legal 

aid for any such asylum claim will be in scope.” 

 

This is incorrect.   The family members are outside of the UK and hence cannot claim asylum.  It 

would be unlawful59 to assist them to do. To deny family reunion increases the risk that they 

make hazardous and clandestine journeys to the UK. 

 

The Home Office record in dealing with these applications is especially poor, and belies the 

suggestion they are straightforward. Management information collected in 2008-2009 indicated 

that some 61% to 66% of refusals are overturned on appeal.60   

 

Refugee family reunion cases frequently take a long time.  Often family members must be traced. 

Communication may then be indirect and very slow.  Even when they can be reached, they may 

be in a camp and unable under their own steam to travel to interviews at embassies or consular 

posts etc.  Even submitting the application may be a matter of considerable difficulty.  It is too 

often the case that not all family members survive long enough to be reunited in the UK. 

 

A lawyer working in a small not for profit in the South West writes: 

 

I have two clients with complex mental health needs (such that I am invited to the mental 

health team's risk management meetings) - such is the strain of separation, guilt, loss, pain 

when speak on phone to relatives abroad who are very distressed, have expectations that the 

sponsor can now sort things out since they have refugee status (so much so that it can become 

too painful to keep those conversations up)...” 

 

                                                           
58  
59 Immigration Act 1971, s25A 
60 Management information collected by the UK Border Agency for 2009 and 2008, and shared with ILPA and 

others in discussion on refugee family reunion applications and policy.  More recent evidence is not to ILPA’s 

knowledge available. For further statistics, see Hansard, HC Report, 22 June 2010 cols 143-144W 
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Work is complicated because refugee family reunion applications are treated in the Home 

Office as another type of immigration application.  Insufficient attention is paid to the situation 

of applicants who often have protection needs. 

 

For example, family members are expected to cross international borders if there is no Visa 

Application Centre in the country in which they are living.   This can be impossible for those 

without documents, and dangerous for those who attempt the journey.  Having got there they 

face the dilemma of whether to remain in that country while the application is processed, 

something which can take a considerable time.  

 

There can be debates on whether a relationship is “subsisting”. Home Office guidance provides 

for this to be proven by, for example, being in touch by telephone, but without acknowledging 

the challenges this may present both to the newly arrived refugee in the UK and the family 

member overseas.  Delays in making the application or a separation of some years are too often 

used as a reason for refusal even where the person has managed, despite the lack of legal aid, to 

instruct a lawyer who has explained this.  
 

The requirements of the immigration rules demand detailed evidence and, even where a legal 

representative is on record, there is often no request for further information where what has 

been provided is inadequate.  Clients are telephoned by the Home Office, without an 

interpreter being provided, rather than the Home Office calling the legal representative on 

record. 

 

Legal advice and representation and the ability to challenge cases on appeal on human rights 

grounds to the Asylum and Immigration Chamber of the Tribunal are thus necessary to win 

these cases. 

 

An exceptional grant of legal aid is not the answer.  One of the test cases in the exceptional 

funding litigation Gudanaviciene et ors v SSHD [2014] EWCA Civ 1622 was the case of B, an 

Iranian national who was recognized as a refugee for her political activities on behalf of Kurds. 

Following her departure from Iran, her husband and son, who was born on 2 June 1997, were 

arrested and interrogated. They were beaten and threatened and ordered on release to give the 

authorities information about the B. B spoke no English and was dependent on assistance from 

the Iranian and Kurdish Women’s Rights Organisation (IKWRO). They advised her that she 

might be able to apply for family reunion so that her husband and son could join her in the UK. 

They were not authorised to assist with such applications. The Court of Appeal records 

 

…In the ordinary course the applicants and sponsor would be expected to provide proof of 

marriage, proof of parentage, proof of a de facto pre-flight family relationship which was still 

subsisting, and proof of the sponsor’s UK refugee status. … (a).. the family did not have access to 

all documentation required to satisfy the requirements of the rules, on account of their separation 

and dispersal, (b) the son was a 16 year old now living separately from his parents and it could be 

contended that he was living an independent life, so that assistance was required with preparing a 

witness statement to set out what had happened, and submissions were required on the point of 

continued dependency; and (c) evidence was needed on the psychological/psychiatric impact of 

separation on members of the family. In addition, the family would need legal advice and assistance 
in order to make a concurrent application to expedite the family reunion applications, on the basis 

of factors including the best interests of the son. 
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B’s son had no passport and there were no facilities available in Iran to enable a visa to allow 

entry to the UK to be obtained there. B feared that if he approached the Iranian authorities for 

a passport he would be arrest or ill-treated. The High Court records “The only way he could 

apply for the necessary documentation to enable him to achieve entry to the UK was to go 

unlawfully to Turkey and apply there. 

 

This he did.  He was staying in Turkey unlawfully, afraid to go out, very distressed and suffering 

from mental health problems.  The husband was at that time hiding in Iran and it was not clear 

when he would be able to go to Turkey. They had no financial resources. In the words of the 

Court of Appeal “B did not speak English, had no experience of UK immigration law and was 

herself in poor psychological health and without financial or practical resources. …” 

 

Yet an application for exceptional case funding was refused. The refusal was the subject of a 

review decision, by the Head of the Exceptional Cases Team. He concluded B would not be 

incapable of submitting an application form without the assistance of a lawyer.  

It took six months for the application, prepared without funding, to be decided.  B’s son was 

refused. The High Court comments “Apart from the inexcusable delay in dealing with the 

application having regard to the circumstances in which the applicants were living in Turkey, the 

decision was extraordinary.” The reasons for refusal were:  

 

“You have not fully completed your Annex 4 of your application form, but 

according to your claimed father’s application form you last saw your sponsor in 

February 2013. … You have provided a birth certificate, however apart from 

this, you have not provided any evidence that you were or are in a relationship 

with your sponsor. You have provided no photographs of the two of you together 

or any evidence of any contact … I acknowledge that you have provided your 

sponsor’s Screening interview, but this does not mention you by name. If you 

had been in a relationship since you were born I would expect there to be 

overwhelming evidence of this. I am therefore not satisfied that you have been 

part of a family unit of your father at the time he left his country of his habitual 

residence in order to seek asylum.”  

The Court of Appeal concludes 

 
Our conclusions in relation to B’s case are as follows. We accept that family reunion is generally 

a matter of vital importance for refugees and that it was so for B herself. The particular 

circumstances of B, her husband and her son gave rise to issues of particular complexity. It is 

striking that even though the application on behalf of the son was prepared with legal advice 

and assistance, it was refused at first on the ground of failure to satisfy the entry clearance 

officer that the son was part of the family unit – one of the areas of potential difficulty identified 

in the application for ECF. The resulting appeal and request for reconsideration added to the 

overall procedural complexity of the exercise. In relation to all of this, B was wholly unable to 

represent herself or her other family members. It was not simply that she was unable to speak 

English but that “[s]he did not have the first clue”, as it was graphically put by IKWRO. Without 

legal advice and assistance it was impossible for her to have any effective involvement in the 

decision-making process” 

 

It found the refusal of exceptional case funding to be unlawful.  

 



34 
 

AMENDMENT 121 NEW CLAUSE Conditions for grant of asylum: cases of genocide  

in the names of Lord Alton of Liverpool, Lord Forsyth of Drumlean and Baroness Cox 

Purpose  

Provides for a presumption that a person is refugee where a judge of the Supreme Court has 

determined that a group to which that person belongs is, in the place from which that person 

originates, subject to genocide.  The presumption will operate in the UK but in addition 

applicants would be able to apply at British consular posts overseas. 

 

Briefing 

Genocide is defined in Article 2 of the Convention on the Prevention and Punishment of 

Genocide as follows: 

 

2. In the present Convention, genocide means any of the following acts committed with 

intent to destroy, in whole or in part, a national, ethnical, racial or religious group, as 

such: 

(a) Killing members of the group; 
(b) Causing serious bodily or mental harm to members of the group; 

(c) Deliberately inflicting on the group conditions of life calculated to bring about 

its physical destruction in whole or in 

part;  

(d) Imposing measures intended to prevent births within the group; 

(e) Forcibly transferring children of the group to another group. 

 

The non-Governmental organization genocide watch divides States into those where genocide is 

taking place, those where genocide is considered imminent and those where early warning signs 

indicate a danger of genocide.  At the moment it identifies genocide as taking place in South 

Kordofan, Blue Nile and Darfur in the Republic of Sudan; Iraq; Somalia; the Central African 

Republic; Rakhine in Myanmar, against the Rohingya but also in Kachin; in Borno State in Nigeria 

where Boko Haram is killing Christians and others. It identifies a danger of genocide in Burundi. 

 

In the year ending September 2015, the UK received 2,842 applications for asylum from persons 

from Sudan.  In the third quarter of that year 262 applications were received from Iraqis.   

 

Of 795 Sudanese who received a decision in the third quarter of 2015, 662 were recognised as 

refugees.  Of 273 Iraqis, 34 were recognised as refugees by the Home Office during that 

quarter.  Of 203 Nigerians, 21 were recognised as refugees.  Thirty-eight per cent of all appeals 

were allowed. 

 

The idea of a humanitarian visa is not new.  “Nansen passports” were used during after the first 

world war  as identification and travel papers for refugees, starting with Russian refugees fleeing 

the civil war there.   Nor is the idea old, Brazil launched a humanitarian visa programme in 

September 2013, and Argentina has created its own programme.  There are different models.  

The Brazilian model allows people to come to Brazil to claim asylum.  Others provide a 

temporary status, with an opportunity to apply for longer term protection if it is needed. 

 

The amendment is a reminder that while Syria may be producing the largest number of refugees, 

there are conflicts as deadly in other parts of the world.  The letter of the 1951 Refugee 

Convention is concerned a State taking responsibility for refugees who seek asylum within its 

territory, but the spirit of the Convention does not imply permission to make it impossible for 
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them to reach the territory.  Keeping borders open is an essential element of refugee 

protection and it is no answer that one is at a distance from the conflict.  Some refugees escape 

by air and the UK may be a single flight away.  Others can find no safety in the intermediate 

countries through which they travel, or those countries are at full capacity. Turkey is hosting 

over two million refugees.  One in three persons in Lebanon is a refugee.  Adequate shelter and 

food has not been provided in Lesvos and local people, assisted by volunteers, struggle to make 

good the shortfall.  Other refugees have family or other links to the UK, such as having been to 

school or university in the UK, and see getting to the UK as the best chance to rebuild their 

lives.  If the UK is to advocate to other countries that they keep their borders open to refugees, 

it must be seen to do so also. 

ILPA supports this amendment 

 

AMENDMENT 122 NEW CLAUSE Protection of locally engaged staff in the name of 

Lord Dubs and Baroness Hamwee 

ILPA supports this amendment 

Purpose 

To make provision for those who worked with Her Majesty’s Government in Iraq or 

Afghanistan and are now refugees to be resettled in the UK or to come to the UK to claim 

asylum. 

Briefing 

There are in refugee camps as far away as the Middle East and as near as Calais, persons who 

worked with Her Majesty’s Government in Iraq and in Afghanistan. These include person who 

have worked on the Kandahar Air Field, who worked as translators and interpreters and who 

and as radio operators.  Some have documentary proof of their employment; others rely on the 

evidence of serving and former members of the armed forces etc.   

The amendment is modelled on the UK’s policy for staff with whom it worked in Iraq, as set out 

in the then Secretary of State for Foreign and Commonwealth Affairs, David Miliband MP’s 

statement to parliament61, both in terms of eligible persons and the dependants whom they can 

bring with them. 

Such persons are familiar with the work of the British Armed Forces and Her Majesty’s 

Government and were prepared to work with them in difficult and dangerous situations.  Many 

speak excellent English.  Many have faced heightened risks because of their work with Her 

Majesty’s Government, although the amendment does not demand that the persecution they 

fear and on which they base their claims be as a result of work with Her Majesty’s Government,  

Instead it requires, in the case of resettlement, that the person is a refugee, and the case of visa 

applicants that the person is coming to the UK  to seek asylum. 

The amendment does not require persons to have met all eligibility criteria under the Iraq 

policy; instead it requires that they are now refugees, or wish to claim asylum.   

                                                           
61 HC Deb, 9 October 2007, c27WS. 
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The Iraq policy has been preferred to the Afghanistan policies as it was more inclusive.  Under 

the Afghanistan Intimidation Policy, as far as we are able to establish, at most one person has 

been resettled in the UK.  There was a separate redundancy scheme including a resettlement 

policy for Afghanistan but resettlement was limited to a small subset of locally engaged staff 

working in Helmand outside protected bases and seriously injured staff whose only reason for 

failing to qualify under the policy was that the termination of their employment was due to 

injuries sustained in combat.   The Iraq policies have been preferred to the Afghan policies in 

this amendment as the latter are currently the subject of a legal challenge on the grounds that 

they discriminate unlawfully by treating Afghan locally engaged staff less favourably than Iraqi 

locally engaged staff in a comparable situation were treated.  

 

Schedule 11 Availability of local authority support 

 

GOVERNMENT AMENDMENT 123 in the name of Lord Bates 

Presumed purpose 

A change to Schedule 3 of the Nationality, Immigration and Asylum Act 2002 as it affects 

Northern Ireland.  It excludes for the first time support under section 35A and section 35B of 

the Children (Northern Ireland) Order 1995 (S.I. 1995/755 (N.I.2)) from persons listed in the 

schedule as ineligible for local authority support.  These sections provide for advice and 

assistance to young people leaving care (section 35A) and support for employment, education 

and training for young people leaving care (section 35B).   

Briefing 

The Government has indicated that it has in mind to extend the restrictions on access to 

mainstream leaving care support to the rest of the UK ‘once we have had further dialogue with the 

devolved administrations’62.   

The reserved matter of immigration encroaches upon the devolved matter of community care.  

ILPA considers that the Secretary of State should be required to obtain the prior consent of the 

Northern Ireland Assembly in order to make primary legislation affecting community care and 

the welfare of children in Northern Ireland.   

Information / assurances to seek: 

 The Minister should be pressed to confirm whether and what discussions 

have been held with the devolved administration in Northern Ireland prior to 

this proposed legislative change. 

 

Amendments 123A, 123B, 123C and 123D in the names of the Earl of Listowel and 

Baroness Lister of Burtersett  

Purpose 

                                                           
62 Letter from Clive Peckover, Asylum and Family Policy Unit to Members of the National Asylum Stakeholder 

Forum, 12 November 2015   
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These amendments, together, ensure that young people leaving care are able to continue access 

leaving care support from their local authority under the Children Act 1989 in circumstances 

where their departure from the UK is not envisaged.   

The amendments enable mainstream leaving care support to continue for young people with 

pending applications to remain in the UK whose long term future may be in the UK and young 

people who cannot leave the UK because there is a genuine obstacle to their removal, and 

specifically where: 

a) a young person has a pending application for leave to enter or remain, removing the 

requirement that this must be their first application; 

b) a young person has an outstanding application to register as a British citizen; 

c) a young person has pending further submissions in relation to their asylum or human 

rights protection claim;  

d) a young person is bringing a judicial review against an incorrect decision on their 

application; 

e) a young person cannot return to their country due to a genuine obstacle to removal, 

which may in certain cases persist for lengthy periods of time;  

f) the local authority has failed to assist a person in connection with their immigration 

status whilst they were a child in their care. 

 

The amendments also ensure continuity of support during the asylum and immigration process 

and prevent young people falling through gaps in support provision at points of transition. 

 

Briefing 

Removal of leaving care support under the Children Act 1989 

Schedule 11 would remove leaving care support provided by social services under the Children 

Act 1989 from children leaving care who are under immigration control, reach the age of 18 

years and do not have a pending asylum claim, a pending initial immigration application or leave 

to enter or remain in the UK.   

Paragraph 2(2) of Schedule 11 would remove these young people from the protection of being 

allowed to remain in their existing foster placement whilst they make the transition to 

adulthood, a major reform63 introduced by the government in 2013, and from provisions which 

ensure that a personal adviser is allocated to children leaving care in a role established in 

regulations to provide advice and support to young people leaving care in place of a parent64.   

Paragraph 9 of Schedule 11 inserts new paragraph 10B into Schedule 3 of the Nationality, 

Immigration and Asylum Act 2002 which would exclude young people from certain leaving care 

provisions65  if they would qualify for support under that new paragraph.  The effect of this is to 

exclude these young people from the principal leaving care provisions of the Children Act 1989 

that require local authorities to continue to provide support and assistance to young people 

                                                           
63 Inserting section 23CZA into the Children Act 1989. 
64 From section 23D of the Children Act 1989;  Regulation 8, The Care Leavers (England) Regulations 2010, SI 

2010/2571. 
65 Under sections 23C, 23CA, 24A and 24B of the Children Act 1989 (leaving care provisions). 
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leaving their care and to continue to act as their ‘corporate parent’ by keeping in touch with the 

young person, appointing a personal adviser, keeping their pathway plan under review and 

making specific provision to meet their educational and training needs.   

Instead, young people may only qualify for limited support under paragraph 10B, if they meet 

various conditions, which may include being moved to adult support and accommodation 

provided by the Home Office under section 95A of the Immigration and Asylum Act 1999 in any 

part of the country away from their established support structures.  The exact nature of 

support for young people leaving care is left, however, to be determined entirely in regulations 

making provision that may be discretionary in nature in place of the formal duties of the 

Children Act 1989. 

Child welfare legislation and protective frameworks undermined 

Child welfare legislation has made specific provision for children leaving care in recognition of 

their particular needs; the acceptance that transition to adulthood may be turbulent, that 

children do not become adults immediately on reaching 18 years of age and that the need for 

local authorities to reflect the level of care and support that other children would expect from a 

reasonable parent in the transition to adulthood66.   

It has long been accepted that unaccompanied children should be the responsibility of local 

authorities because local authorities are specialists in the needs of children and the Home 

Office, which is empowered by this section to make regulations, is not. This is no less true of 

care leavers who are a group at particular risk and in need of specialist care and support.  The 

Home Office attitude toward them is amply evidenced in the letter to the National Asylum 

Stakeholder Forum which talks about “adult migrant care leavers.”  

Under the leadership of Edward Timpson MP, now Minister of State for Children and Families, 

the Government launched a major cross-departmental Leaving Care Strategy in 201367 and 

reiterated its commitment to this strategy in July 2015, the Minister stating that it was time to 

do more for “highly vulnerable” young people leaving care68. 

In removing leaving care support from young people who do not have a pending asylum claim, 

an initial immigration application that remains pending, a pending appeal or leave to remain, the 

Government undermines its commitment to ensuring that care leavers receive the same level of 

care and support that other young people get from their parent/s.   

The proposals have not been fully thought through or developed and are being rushed through 

parliament without the opportunity for detailed scrutiny of the major inroads this Schedule 

makes into established child welfare legislation.  The proposals were first tabled for the last day 

of the Committee Stage of the Bill in the House of Commons, with further amendments at 

                                                           
66 Department for Education (2015) The Children Act 1989 Guidance and Regulations Volume 3: planning transition to 

adulthood for care leavers, at: 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/397649/CA1989_Transitions_guidanc

e.pdf at 3.1-3.3. 
67 HM Government (2013) Care Leaver Strategy, at: 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/266484/Care_Leaver_Strategy.pdf  
68 Edward Timpson, Children and Families Minister (2015) Speech: Our mission to give vulnerable children a better start 

in life, 10 July 2015 at: https://www.gov.uk/government/speeches/our-mission-to-give-vulnerable-children-a-better-

start-in-life  

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/397649/CA1989_Transitions_guidance.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/397649/CA1989_Transitions_guidance.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/266484/Care_Leaver_Strategy.pdf
https://www.gov.uk/government/speeches/our-mission-to-give-vulnerable-children-a-better-start-in-life
https://www.gov.uk/government/speeches/our-mission-to-give-vulnerable-children-a-better-start-in-life
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Report Stage in the House of Commons and at Committee Stage in the House of Lords to 

make changes to proposals that have not had adequate consultation as to how they may operate 

in practice. 

The Delegated Powers and Regulatory Reform Committee has recommended that regulations 

made under paragraph 10B of the Schedule are subject to the affirmative procedure69.  The 

Minister in the House of Lords has accepted that there is a strong case for this and will confirm 

the Government’s approach at Report stage70.  In fact, much of the content of the provisions in 

this Part of the Bill is absent and left to be determined in regulations made by the Secretary of 

State.  Provisions meeting the needs of children leaving care are given such a high priority that 

they are detailed in the primary legislation of the Children Act 1989, however provisions to be 

made for young people under the Immigration Bill are left entirely to regulations to be made by 

the Secretary of State for the Home Department.  Parliamentarians are being asked to sign a 

legislative blank cheque for the Secretary of State to determine how to support this group of 

young people outside the existing statutory frameworks and where the Home Office is not the 

department with specialist expertise in children and families. 

It is not correct to state, as the Government has done71, that the provisions of the Children Act 

1989 are inappropriate to meet the support needs of young people who may be required to 

leave the UK.  Statutory guidance issued to local authorities on leaving care duties under the 

Children Act 198972 and on the care of unaccompanied asylum seeking and trafficked children73 

addresses the need for pathway planning for unaccompanied children where their immigration 

status is not resolved and provides for a dual or triple planning approach that takes into account 

the different possible outcomes for the child, including preparation for return to the country of 

origin.   

The Joint Committee on Human Rights has stated that unaccompanied migrant children must be 

properly supported in the transition to adulthood and receive bespoke and comprehensive plans 

that focus on educational goals, reintegration and rehabilitation74.  This includes planning for 

possible return to the country of origin75 and the provision of support to young people leaving 

care whose appeals rights are exhausted76.   

                                                           
69 Delegated Powers and Regulatory Reform Committee (2015) Immigration Bill, 17th Report of Session 2015/16 at: 

http://www.publications.parliament.uk/pa/ld201516/ldselect/lddelreg/73/73.pdf, para 23 
70 Letter from Lord Bates to Lord Rosser, Immigration Bill – Committee stage day 4, 10 February 2016 
71 Letter from Clive Peckover, Asylum and Family Policy Unit to Members of the National Asylum Stakeholder 

Forum, 12 November 2015. 
72 Department for Education (2015) The Children Act 1989 Guidance and Regulations Volume 3: planning transition to 

adulthood for care leavers, at: 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/397649/CA1989_Transitions_guidanc

e.pdf, paras 6.21-6.22. 
73 Department for Education (2014) Care of Unaccompanied and Trafficked Children: Statutory guidance for local 

authorities on the care of unaccompanied and trafficked children, at: 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/330787/Care_of_unaccompanied_and

_trafficked_children.pdf, para 59-60. 
74 Joint Committee on Human Rights (2013) Human Rights of Unaccompanied Migrant Children and Young People 

in the UK, First Report of Session 2013/14, HC196 at: 

http://www.publications.parliament.uk/pa/jt201314/jtselect/jtrights/9/9.pdf, para198 
75 Ibid. 
76 Ibid, paragraph 213. 

http://www.publications.parliament.uk/pa/ld201516/ldselect/lddelreg/73/73.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/397649/CA1989_Transitions_guidance.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/397649/CA1989_Transitions_guidance.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/330787/Care_of_unaccompanied_and_trafficked_children.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/330787/Care_of_unaccompanied_and_trafficked_children.pdf
http://www.publications.parliament.uk/pa/jt201314/jtselect/jtrights/9/9.pdf
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The Joint Committee has also stated that it would be difficult to reconcile the removal of 

support from young people leaving care on the basis of their immigration status, rather than on 

assessment of need, with the non-discrimination provisions of the United Nations Convention 

on the Rights of the Child77.  Article 2 of the Convention requires that States respect and 

ensure the rights of each child within their jurisdiction without discrimination of any kind78.   

Young people affected by the proposals 

The Minister in the House of Lords stated in his letter to Lord Rosser of 10 February 2016 that 

leaving care support under the Children Act 1989 is the right framework for supporting care 

leavers’ transition into adulthood and that schedule 11 would only affect young people who have 

not established a lawful basis to remain and whose long term future will not be in the UK:  

“[T]he changes made by Schedule 9 of the Bill affect only those adults leaving local authority care 

who have not established a lawful basis on which to remain here and will generally have 

exhausted their appeal rights against the refusal of their asylum claim or leave to remain 

application.”79 

Schedule 11, however, applies to categories of young people with pending applications or 

entitlements whose future may well be in the UK and whose support needs should properly be 

met through the leaving care provisions of the Children Act 1989.  These include: 

 Young people who have not been supported by their local authority to regularise their 
status; 

 Young people with a pending immigration application (or appeal arising from this) which is 

not their first application; 

 Young people who have an outstanding application to register as a British citizen; 

 Young people making further submissions that may be accepted as a fresh asylum claim. 

 Young people bringing a judicial review to challenge an incorrect decision on their claim; 

 Young people who cannot return to their country due to a genuine obstacle to removal, 
which may in certain cases persist for lengthy periods of time;  

 Young people who have exhausted their appeal rights but have grounds for a further 

application. 

 

Young people who have not been supported by their local authority to regularise their 

immigration status 

During the debate in the House of Lords Committee, Lord Alton of Liverpool highlighted that 

Schedule 11 would remove the obligations on local authorities to provide leaving care support 

under the Children Act 1989 where the local authority has failed to support the child in its care 

to register as a British Citizen or obtain the leave to remain to which the child is or was 

entitled80.  For example, some children in local authority care are entitled to be registered as 

British citizens, and others may apply to be registered at the discretion of the Secretary of State. 

                                                           
77 Ibid, paragraph 209. 
78 United Nations Convention on the Rights of the Child, available at: 

http://www.unicef.org.uk/Documents/Publication-pdfs/UNCRC_PRESS200910web.pdf  
79 Letter from Lord Bates to Lord Rosser, Immigration Bill – Committee stage day 4, 10 February 2016 
80 House of Lords Immigration Bill Committee, 4th day, at: 

http://www.publications.parliament.uk/pa/ld201516/ldhansrd/lhan105.pdf, column 1845 

http://www.unicef.org.uk/Documents/Publication-pdfs/UNCRC_PRESS200910web.pdf
http://www.publications.parliament.uk/pa/ld201516/ldhansrd/lhan105.pdf
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Others meet requirements under the immigration rules or criteria in policies of the Secretary of 

State for indefinite or limited leave to remain. 

The Minister in the House of Lords has correctly stated that the provision of support to young 

people to resolve their immigration status should be an integral part of their pathway plan under 

the Children Act 198981, however this does not always happen in practice and, in many such 

cases, it is only when the young person reaches 18 years and seeks access to university or 

employment that the local authority realises that the child, who may have been in the UK from 

a very early age, does not have a secure immigration status.  Whilst the introduction of 

improved guidance to local authorities would have an important role in clarifying their 

responsibilities82, there are currently and there will remain young people whose needs have not 

been appropriately identified or met by the local authority in this regard and who will lose the 

ongoing support of their local authority at the age of 18 years, despite having been dependent as 

a child on the local authority for taking care of these matters in their corporate parenting role 

and despite needing the support of the local authority most critically during the period when the 

impact of their irregular status becomes apparent.  The long term future of such young people is 

likely to be in the UK but they will be unable to receive leaving care support under the Children 

Act 1989 as Schedule 11 is currently drafted.   

Young people who have an outstanding application to register as a British citizen; 

Some young people in local authority care may be able to regularise their status in the UK by 

registering as a British Citizen.  Section 3(1) provides for registration as a British Citizen at the 

discretion of the Secretary of State where a young person is living in the UK, is aged 10 years or 

over, is of good character and their future clearly lies in the UK.  This may be the case where 

the young person has lived in the UK from a young age and for many years.   

As this is not an immigration application but an application for citizenship under nationality 

legislation, young people registering as a British Citizen will fall outside the scope of the 

provisions permitting leaving care support under the Children Act 1989 to continue.  

Young people with a pending immigration application (or appeal arising from this) which is not 

their first application 

Following criticisms made by ILPA and others at an earlier stage of the Bill that young people 

would have been excluded from leaving care support where they had a pending immigration 

application (for example on the basis that their human rights would be breached on return to 

their country of origin), the Government brought forward an amendment to the criteria, 

allowing leaving care support to continue where young people have an outstanding immigration 

application and this is their first application (Condition B, para 2A(4)).  Whilst this is progress, it 

excludes a significant group of young people where a further application is necessary to 

regularise their status.   

It is common for children who have survived traumatic and degrading forms of abuse as children 

to experience difficulties in disclosing this information or not to disclose this at all.  This 

information may therefore not form part of the asylum claim they made as children but may 

form part of a subsequent human rights claim raised under article 8 of the European Convention 

                                                           
81 Letter from Lord Bates to Lord Rosser, Immigration Bill – Committee stage day 4, 10 February 2016 
82 Ibid 
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on Human Rights protecting their right to private and family life.  For example, a child’s history 

of trafficking that has not been previously disclosed may be raised in this context as relevant to 

the therapeutic and relationships the child has established in the UK that should be protected 

under the right to private and family life.  Such young people who have a pending immigration 

application, but not an application that is their first application, would fall outside the protection 

of leaving care support under the Children Act 1989 from the local authority. 

Delayed disclosure of abuse is recognised across both immigration and child protection 

contexts.  For example, Home Office guidance in relation to gender-based violence states: 

While the substantive asylum interview represents the applicant’s principal opportunity to provide 

full disclosure of all relevant factors, the disclosure of gender-based violence at a later stage in the 

determination process should not automatically count against her or his credibility. There may be 

a number of reasons why an applicant may be reluctant to disclose information, for example 

feelings of guilt, shame, and concerns about family honour, or fear of traffickers or having been 

conditioned or threatened by them. 83 

Guidance from the Department of Education highlights the need for professionals to be alert to 

the signs of abuse suffered by children as this may not be disclosed: 

 

The signs of child abuse might not always be obvious and a child might not tell anyone what is 

happening to them. You should therefore question behaviours if something seems unusual and try 

to speak to the child, alone, if appropriate, to seek further information.84 

Similar advice is repeated in Home Office guidance related to victims of child trafficking: 

[C]hildren who are in a trafficking situation are often very reluctant to give information, and often 

relate their experiences in an inconsistent way or with obvious errors. More often than not this will 

be because their stories are made up by their trafficker or modern slavery facilitator. 85 

It would be wrong to prevent young people who have experienced trauma and abuse but not 

been able to disclose or receive support from accessing leaving care support under the Children 

Act 1989 which could address their needs under the Pathway planning process whilst their stay 

is regularised through a second application for leave to remain.   

Young people making further submissions that may be accepted as a fresh asylum claim. 

Young people whose initial asylum claim has been turned down may also make further 

submissions in support of a fresh asylum claim.  This may arise for the reasons of delayed 

disclosure of abuse experienced as a child discussed above or where new evidence becomes 

available that the individual was not able to obtain as a child.   

                                                           
83 UK Visas and Immigration, Asylum Policy Instruction: Gender Issues in the Asylum Claim, 29 September 2010 at: 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/257386/gender-issue-in-the-

asylum.pdf ,para 7.2 
84Department for Education (2015) What to do if you’re worried a child is being abused, at:  

https://www.gov.uk/government/publications/what-to-do-if-youre-worried-a-child-is-being-abused--2, para 28 
85 UK Visas and Immigration, Victims of trafficking: guidance for competent authorities, 03 August 2015 at:  

https://www.gov.uk/government/publications/victims-of-trafficking-guidance-for-competent-bodies, para 9.2 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/257386/gender-issue-in-the-asylum.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/257386/gender-issue-in-the-asylum.pdf
https://www.gov.uk/government/publications/what-to-do-if-youre-worried-a-child-is-being-abused--2
https://www.gov.uk/government/publications/victims-of-trafficking-guidance-for-competent-bodies
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The Minister in the House of Lords has given the welcome assurance that where further 

submissions are accepted as a fresh asylum claim, young people will fall within the scope of 

leaving care support provided by local authorities under the Children Act 198986.  The Rt Hon 

James Brokenshire MP has given the same assurance and stated that asylum seekers turning 18 

years who have made further submissions on protection grounds will remain subject to the 

Children Act care leaver framework87.  This is welcome as it would be inappropriate for young 

people leaving care to have to apply for section 95 support provided to adults and face dispersal 

into adult accommodation away from the local authority, the services the young person is linked 

into and their networks of support.  The legislation should also state both circumstances clearly 

so that the support entitlements are clear and young people do not fall through gaps in 

provision resulting from misinterpretation of the provisions. 

The legislation should also ensure that it does not itself create gaps in support for young people.  

The Minister has stated: 

[A] failed asylum seeker turning 18 who has made further submissions on protection grounds 

which remain outstanding after a period of time prescribed in regulations (expected to be 5 days 

in most cases), or which result in the grant of leave or which are accepted as a fresh claim for 

asylum, will remain subject to the Children Act care leaver framework.   

It should be clarified that young people who have fallen out of leaving care support provided by 

the local authority under the Children Act 1989 may access this mainstream support where 

they have made further submissions that remain outstanding or where these are accepted as a 

fresh claim.  Regulations made under the legislation should also ensure that no gaps in support 

for young people are created.  It is unclear how young people will be supported during any time 

prescribed in regulations (envisaged to be 5 days) when they will be unable to access support 

from the local authority under the Children Act 1989.   

Young people bringing a judicial review against an incorrect decision on their asylum and 

immigration application 

Young people bringing a judicial review against an incorrect decision on their asylum and 

immigration application would also be excluded from leaving care support under the Children 

Act 1989 as this does not fall within the definition of a pending statutory appeal which means 

that such support can continue.   

Care leavers are also subject to certification of their claim under section 59 of Part Four of the 

Immigration Bill (the ‘remove first, appeal later’ provisions) discussed below.  These provisions 

enable the Secretary of State to remove a person following the refusal of certain human rights 

claims and require them to bring their appeal from outside the UK.  This would not affect those 

with asylum claims or protection claims under article 3 of the European Convention on Human 

Rights (the right to be free from torture, inhuman, degrading treatment or punishment) but the 

provisions would affect young people whose claims are based on the protection of their right to 

family or private life under article 8 of the European Convention on Human Rights.  The only 

remedy that would be available to care leavers in this circumstance would be judicial review but 

                                                           
86 Letter from Lord Bates to Lord Rosser, Immigration Bill – Committee stage day 4, 10 February 2016 
87 Letter of Rt Hon James Brokenshire MP to Emma Smale and Enver Solomon, Alliance for Children in Care and 

Care Leavers, Immigration Bill – Care Leavers, 10 March 2016 
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they would fall outside the scope of leaving care support by operation of new paragraphs 2A(6) 

and 2A(7) whilst bringing a challenge to a claim certified in this way. 

Young people who cannot return to their country due to a genuine obstacle to removal, which 

may in certain cases persist for lengthy periods of time;  

Research undertaken by the Office of the Children’s Commissioner has identified that barriers 

to return to the country of origin may persist for lengthy periods of time: 

In one local authority area in which research was conducted we were told that at the time they 

had 102 ARE care leavers. Of those, the Home Office had estimated that there was no imminent 

prospect of removal in 57 cases, while 45 were deemed removable. The average number of 

weeks that this population had been ARE was 75, with the longest being 198 weeks (just under 

four years) and the shortest, four weeks88. 

Obstacles to removal may include a lack of cooperation by the country concerned in re-

documenting the young person. This may be as a result of a lack of diplomatic relations (e.g. 

with Iran, North Korea), or a requirement of evidence of nationality, or because the country 

refuses to accept them as a national. A young person may find themselves to be stateless as a 

result of this process.   

Young people who may remain in the UK for lengthy periods of time, and who may well not be 

removeable at all, should benefit from the full support that a vulnerable young person leaving 

care would be entitled to, rather than simply accommodation and subsistence provided to 

adults under section 95A of the Immigration and Asylum Act 1999.   

Young people who have exhausted their appeal rights 

Whilst the amendment does not make provision for leaving care support for young people 

under the Children Act 1989 who have exhausted their appeal rights, ILPA stresses the 

importance of this group remaining within the scope of the Children Act 1989.   

Young people may exhaust their appeals rights despite originating from countries in conflict or 

known for their human rights abuses against children and despite having strong claims for 

protection.  The variable and often poor quality of legal representation for asylum seekers and 

the difficulties child asylum seekers experience in understanding and properly participating in the 

administrative processes associated with their claims is well documented89.  In the words of one 

young person refused protection: 

“It’s like when you come here you are blind, then you get a stick to help you to go, because you 

don’t know the language, the words they don’t work, and you don’t know the way. By the time 

you find out, you are refused and all that, so it’s all mixed, and confusion and all that…”90 

                                                           
88 Office of the Children’s Commissioner (2014) What’s going to happen tomorrow?  Unaccompanied children 

refused asylum, April 2014 at: 

http://www.childrenscommissioner.gov.uk/sites/default/files/publications/What's%20going%20to%20happen%20tomo

rrow.pdf  
89 Law Centres Network (2015) Put Yourself In Our Shoes: Considering Children’s Best Interests in the Asylum System, at: 

http://www.lawcentres.org.uk/policy/news/news/keep-children-s-best-interests-at-heart-of-asylum-system-new-report, p.53 
90 Ibid, p.49 

http://www.childrenscommissioner.gov.uk/sites/default/files/publications/What's%20going%20to%20happen%20tomorrow.pdf
http://www.childrenscommissioner.gov.uk/sites/default/files/publications/What's%20going%20to%20happen%20tomorrow.pdf
http://www.lawcentres.org.uk/policy/news/news/keep-children-s-best-interests-at-heart-of-asylum-system-new-report
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They may therefore have strong grounds to remain in the UK despite having come to the end of 

the asylum process, for example, following a further immigration or asylum application made 

with the benefit of appropriate legal advice and representation. 

The removal of groups of young people from leaving care provisions creates a complex and 

confusing system in which young people will move from one form of support to another 

depending on the progress of their case rather than their welfare needs as vulnerable young 

people.  This is likely to lead to young people falling through gaps between the two systems and 

losing the continuity of support that may assist them in regularising their stay or remaining in 

contact with the authorities.   

Appropriate support for young people leaving care 

Section 2A(8) inserted into Schedule 3 of the Nationality, Immigration and Asylum Act 2002 by 

the Bill allows the Secretary of State to make regulations determining others who may be 

treated as having a pending claim for the purpose of leaving care support but, being subject to 

delegated legislation, it remains unclear how these might operate. 

Statutory guidance stresses the risks faced by unaccompanied young people during the transition 

to adulthood and leaving care: 

Unaccompanied children and children trafficked from overseas can be at particular risk of 

becoming isolated on leaving care. When planning for transition, the local authority must ensure 

that language or cultural factors are taken into account to reduce this risk. A trafficked child may 

still be at risk of exploitation from their traffickers on leaving care. This risk should be considered, 

particularly with regard to arranging accommodation91.  

It is clear that support provided under Schedule 10B will be inappropriate for the needs of 

young people whose long-term future may be in the UK as this is to be focused on pre-

departure support.  The Minister in the House of Lords has stated: 

I agree entirely that they should receive support appropriate to their needs prior to their 

departure from the UK.  I suggest only that the new mechanism which Schedule 9 creates for this 

under Schedule 3 to the 2002 Act is an appropriate reflection of the fact that, unlike other care 

leavers, their long-term future is not in the UK92. 

The Minister in the House of Common reiterated the position that support under Schedule 10B 

is not intended for young people whose future may be in the UK: 

The changes in Schedule 11 will primarily affect those care leavers who have exhausted their 

appeal rights and who the courts agree should now leave the UK.  We do not consider as a 

matter of principle that the Children Act is the right framework for support in these cases in the 

period before they leave the UK; it is designed to support those young adults whose long term 

future is here.  

It is clear from the list of categories of young people above whose long term future may be in 

the UK and who will fall outside the scope of the leaving care provisions of the Children Act 

1989 as the Immigration Bill is currently drafted that the legislation does not achieve this aim.  

                                                           
91 Ibid, para 56 
92 Letter from Lord Bates to Lord Rosser, Immigration Bill – Committee stage day 4, 10 February 2016 
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Care planning for young people leaving care under the Children Act 1989 must necessarily take 

a dual or triple planning perspective which does not pre-empt the outcome of any immigration 

decision but takes into account planning for both a long-term future in the UK as well as for any 

return to the country of origin.93  A planning approached focused on departure will therefore 

not meet the needs of young people whose long-term future may be in the UK and such young 

people should more appropriately be supported by the local authority under Children Act 1989 

provisions. 

It is also precisely during periods of transition that young people leaving care will be most in 

need of support and continuity to manage those periods of uncertainty and difficulty: 

Planning transition to adulthood for unaccompanied children is a particularly complex process that 

needs to address their care needs in the context of wider asylum and immigration legislation and 

how these needs change over time. Pathway planning to support an unaccompanied child’s 

transition to adulthood should cover all areas that would be addressed within all care leaver’s 

plans as well as any additional needs arising from their specific immigration issues94.  

For the same reason, continuing support under the leaving care provisions of the Children Act 

1989 is also most appropriate for young people who may be required to return to their country 

of origin.  Where young people have exhausted their appeal rights and will be returned to their 

country of origin, they nonetheless have the needs of other care leavers when they turn 18 

years of age.  As the United Nations High Commissioner for Refugees has stated: 

For practical reasons, legal and administrative systems use chronological age, mostly the age of 

18, to define the start of adulthood, even though there is little psychological or neurological 

evidence that the age of 18 necessarily signals full maturation and the achievement of adult 

capacities.95 

The United Nations High Commissioner for Refugees reminds that decision-makers may not 

see asylum-seeking children as ‘real’ children: 

There is little doubt that unaccompanied asylum-seeking children challenge adjudicators’ ideas of 

what constitutes childhood. One reason for this may be that, in Western societies, leaving the 

parental home is usually seen as a sign of the transition to adulthood.96   

It is important to ensure that such attitudes do not deny separated young people the protection 

afforded to other young people on leaving care while they remain in the UK and to support 

them making a safe departure from the UK. 

Inadequacy of proposals for support under paragraphs 10B and 11 

The Minister in the House of Lords has given the assurance that young people leaving care will 

be eligible for “such accommodation, subsistence and other support under paragraphs 10B and 11 of 

                                                           
93 Department for Education (2014) Care of Unaccompanied and Trafficked Children: Statutory guidance for local 

authorities on the care of unaccompanied and trafficked children, at: 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/330787/Care_of_unaccompanied_and

_trafficked_children.pdf, para 60 
94 Ibid, para 59 
95 UNHCR (2014) The Heart of the Matter: Assessing credibility when children apply for asylum in the European Union, at: 

http://www.refworld.org/pdfid/55014f434.pdf , p.57 

96 Ibid. 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/330787/Care_of_unaccompanied_and_trafficked_children.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/330787/Care_of_unaccompanied_and_trafficked_children.pdf
http://www.refworld.org/pdfid/55014f434.pdf
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Schedule 3 to the 2002 Act as the local authority is satisfied needs to be provided in their case in light 

of the statutory regulations and guidance which will apply” and that this could include remaining in 

their foster placement in the period before their departure. 

The clear duties within the Children Act 1989 are however to be replaced by regulations made 

by the Secretary of State where the extent to which local authorities will be under a duty to 

provide accommodation, subsistence or support under paragraphs 10B and 11 of Schedule 3 to 

the 2002 Act to young people leaving their care is unclear.  Provisions meeting the needs of 

children leaving care are given such a high priority that they are set out as duties on the local 

authority to young people leaving care in the Children Act 1989 and specified in detail.  These 

include the requirement to develop a Pathway plan setting out a personalised plan for the young 

person’s welfare, regularly review this Pathway plan, allocate a personal adviser able to maintain 

contact with the young person and provide guidance and support, and provide assistance to 

meet their health, welfare, education and training needs.   

In the light of the resource constraints on local authorities, it is likely that provision for young 

people leaving care will not be made where the local authority has no clear duties in relation to 

the provision of support in accordance with an assessment of welfare need.  A key rationale 

given by Edward Timpson, now Minister for the Department of Education, for placing a legal 

duty on local authorities to make provision for ‘staying put’ arrangements that enable young 

people to remain in foster care placements makes this clear: 

A growing number of local authorities already offer young people the choice to stay but with little 

financial support it can be challenging for their foster families. Now all councils will have to follow 

their example, and we are giving them £40 million towards the cost97. 

In the absence of a clear duty and funding of provision, local authorities are likely to be unable 

to provide the additional support that this vulnerable group of young people leaving care will 

require when making the transition to adulthood.  The absence of ongoing formal duties on the 

local authority to review a Pathway plan, allocate an adviser and make provision for the young 

person’s specific health, welfare, education and training needs create a similar difficulty.  The 

Pathway plan provides the key mechanism by which the care planning process and actions to 

support the transition of a young person into adulthood under the Children Act 1989 are co-

ordinated and resourced98. 

The Minister in the House of Commons has stated: 

Provision should recognise the importance of keeping in touch with the person through to their 

departure from the UK and of continuity of contact.  Building on effective pathway planning pre-

18, which should have encompassed the possibility, now realised, that the young person could be 

required to leave the UK, local authorities should consider the role that personal advisers might 

play in discharging this function effectively. 

                                                           
97 Department for Education, Press release: Children to stay with foster families until 21, 04 December 2013 at: 

https://www.gov.uk/government/news/children-to-stay-with-foster-families-until-21  
98 See for example: Department for Education (2015) The Children Act 1989 Guidance and Regulations Volume 3: 

planning transition to adulthood for care leavers, at: 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/397649/CA1989_Transitions_guidanc

e.pdf at chapter 3 

https://www.gov.uk/government/news/children-to-stay-with-foster-families-until-21
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/397649/CA1989_Transitions_guidance.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/397649/CA1989_Transitions_guidance.pdf
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ILPA considers that the continued provision of a personal adviser to the young person is 

essential to maintaining continuity for the young person as their immigration and welfare 

situation changes and ensuring their ongoing engagement through a person with whom they 

have built trust over a period of time.  However, this will not be realised in practice where the 

provision of personal advisers by the local authority are not funded by the Home Office and 

where they are only continued at the discretion of the local authority rather than as a formal 

duty.   

Whilst the Minister in the House of Lords has indicated that it may be possible for a young 

person who has exhausted their appeal rights facing an insurmountable obstacle to return to 

remain in local authority accommodation funded by the Home Office where this is appropriate 

in their individual circumstances, it remains the case that transfer to Home Office 

accommodation under section 95A of the Immigration and Asylum Act 1999 is envisaged 

generally99.  Such young people would therefore face dispersal away from the local authority and 

their existing support networks to be placed in adult Home Office accommodation located in 

any area of the country.  It is also inappropriate to deprive young people of the support that 

they need when there is a genuine obstacle to their return to their country of origin. 

 

GOVERNMENT AMENDMENT 124 in the name of Lord Bates 

Presumed purpose 

This amendment makes explicit that the power to enable regulations to be made for support for 

persons excluded from local authority provisions is limited to the Secretary of State.   

Briefing 

he Home Office does not specialise in children and family work or the community care needs of 

vulnerable adults.  Regulations in these areas should more appropriately be made by the 

Secretary of State for the Department for Education so that decisions made by local authorities 

about the welfare of children, vulnerable adults and relevant assessments are undertaken in 

accordance with established protocols and guidance under child welfare and community care 

legislation rather than under terms dictated by the Home Office.  

 

GOVERNMENT AMENDMENT 125 in the name of Lord Bates 

Presumed purpose 

Provides for regulations under new paragraph 10A (support for families with children) and new 

paragraph 10B (support for care leavers) of Schedule 3 of the Nationality, Immigration and 

Asylum Act 2002 are laid before both Houses of Parliament and made subject to the affirmative 

procedure in parliament.   

Briefing 

                                                           
99 Letter from Lord Bates to Lord Rosser, Immigration Bill – Committee stage day 4, 10 February 2016 
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ILPA supports this amendment which was recommended by the Delegated Powers and 

Regulatory Reform Committee100. 

 

GOVERNMENT AMENDMENTS 126 and 127 in the name of Lord Bates 

Presumed purpose 

Make unaccompanied children with leave to enter or remain subject to the transfer of 

responsibility scheme.  Provide for categories of children to be made subject to the scheme to 

be specified in regulations.  The Government has stated that the purpose of these amendments 

is as follows: 

This is to enable the provisions of clause 64 to apply to unaccompanied children who arrive in the 

UK with leave to enter or remain, for example because they have been granted humanitarian 

protection101.  

Briefing 

The need for this amendment is unclear as should the Government be resettling children from 

abroad and granting refugee status and humanitarian protection, the arrangements for their 

reception in the UK by a local authority will already be in place prior to their arrival in the UK.  

Even where adults are resettled Clauses 39 to 43 on the transfer of responsibility for relevant 

children were introduced to the Immigration Bill by the Government at Report Stage in the 

House of Commons.  These create a mechanism in England under which responsibility for 

caring for unaccompanied children may be transferred from one local authority to another, 

either on a voluntary basis or under an enforced scheme.  The Government has indicated that 

the proposals were developed in the light of the refugee crisis, following which increased 

numbers of unaccompanied asylum seeking children seeking protection in the UK have led to 

pressures on Kent County Council where children arrived102.    

in the UK under Government schemes, local authorities are approached in advance to agree 

provision for resettled persons.  The same preparation and planning is all the more important 

with regard to unaccompanied children. 

As drafted, the legislation provides for any unaccompanied child, whether they are an asylum 

seeker, have limited leave to remain, humanitarian protection or refugee status, to be 

transferred to another local authority at any point in time during their care.   

Whilst it is the case that if a child is to be moved to a different local authority then responsibility 

should be transferred with the child, a child should only ever be moved where this is in their 

best interests.  The stage at which the child is moved to another local authority will be very 

relevant to whether this is in their best interests.  Whilst it might be possible to contemplate 

the transfer to a second local authority of an unaccompanied child who has newly arrived in the 

                                                           
100 Delegated Powers and Regulatory Reform Committee (2015) Immigration Bill, 17th Report of Session 2015/16 

at: http://www.publications.parliament.uk/pa/ld201516/ldselect/lddelreg/73/73.pdf, para 23 
101 Home Office, Immigration Bill: Third Supplementary Delegated Powers Memorandum, 01 March 2016 
102 Letter of James Brokenshire MP Immigration Minister to Sir Keir Starmer MP, 25 November 2015, available at: 

http://data.parliament.uk/DepositedPapers/Files/DEP2015-0916/2015-11-25_JB_to_Keir_Starmer_-

_support_amendments.pdf  

http://www.publications.parliament.uk/pa/ld201516/ldselect/lddelreg/73/73.pdf
http://data.parliament.uk/DepositedPapers/Files/DEP2015-0916/2015-11-25_JB_to_Keir_Starmer_-_support_amendments.pdf
http://data.parliament.uk/DepositedPapers/Files/DEP2015-0916/2015-11-25_JB_to_Keir_Starmer_-_support_amendments.pdf
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UK, it will not be in a child’s best interests to uproot them once they had spent any length of 

time in the first local authority, developed relationships with carers or other individuals 

important to the child, become established in education or oriented themselves within the area.   

It would be discriminatory for the local authority to transfer responsibility for a child, whether 

they are an asylum seeker or have leave to remain, where the child has been in the care of a 

local authority for any length of time.  This would treat children subject to immigration control 

differently from British children, for whom it is accepted that continuity of care by the local 

authority should be maintained.  The imposition of transfers of responsibility by the Home 

Office in these circumstances also give rise to the risk of children, whether are asylum seekers 

or have leave to remain, being moved round the country without regard to their best interests 

or welfare.  Under the dispersal scheme operated for the accommodation of adults under 

section 95 of the Immigration and Asylum Act 1999, adults and families suffer frequent moves in 

their accommodation causing physical disruption to individuals and their sense of emotional 

safety.  

The statutory guidance on the care of unaccompanied and trafficked children recognises the 

importance of stability and continuity of care for this group of children: 

25. Local authorities should prioritise unaccompanied and trafficked children to provide the best 

likelihood that they will receive continuity of care and be able to build a sustained relationship with 

their social worker. This continuity should begin, where possible, from the child’s assessment and 

be promoted throughout their time in care. Trafficked children might not initially recognise that 

they are victims of a crime. They may have been told that the authorities will try to put them in 

prison, or have been passed from one unknown adult to another. They need to know they can 

trust their social worker, and others involved in their care, and that they will be able to rely on 

support from allocated workers over time.103  

The importance of doing ‘everything possible’ to minimise disruption to education is also stressed 

in statutory guidance on care planning, placement and case review for looked after children 

under the Children Act 1989104.  

For children seeking asylum, statutory guidance on the care of unaccompanied and trafficked 

children recognises the complexity of the asylum process and the need for children to be 

supported during that process105.  This will include the provision of specialist legal advice to the 

child: 

Unaccompanied and trafficked children subject to immigration control will need access to 

specialised legal advice and support. This will be in relation to immigration and asylum 

                                                           
103 Department for Education (2014) Care of Unaccompanied and Trafficked Children: Statutory Guidance for Local 

Authorities on the Care of Unaccompanied and Trafficked Children, at: 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/330787/Care_of_unaccompanied_and

_trafficked_children.pdf  
104 Department for Education (2015) The Children Act 1989 guidance and regulations.  Volume 2: care planning, 

placement and case review, at 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/441643/Children_Act_Guidance_201

5.pdf, para 2.69 and 3.16. 
105 Department for Education (2014) Care of Unaccompanied and Trafficked Children: Statutory Guidance for Local 

Authorities on the Care of Unaccompanied and Trafficked Children, at: 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/330787/Care_of_unaccompanied_and

_trafficked_children.pdf at para 69.  

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/330787/Care_of_unaccompanied_and_trafficked_children.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/330787/Care_of_unaccompanied_and_trafficked_children.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/441643/Children_Act_Guidance_2015.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/441643/Children_Act_Guidance_2015.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/330787/Care_of_unaccompanied_and_trafficked_children.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/330787/Care_of_unaccompanied_and_trafficked_children.pdf
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applications, decisions or court proceedings. If they have been trafficked, it may also be in relation 

to criminal proceedings or compensation claims. The plan should note that legal support is 

required and how it will be provided106.  

It is necessary therefore that where a child has begun the asylum or immigration application 

process in the first authority or instructed a legal representative in their claim that they are able 

to remain in the first authority to pursue their claim with the support that they have already 

established and that they do not suffer disruption while their asylum claim is being processed.  

Unaccompanied children entering the care of the local authority will frequently have suffered 

traumatic experiences including witnessing, being threatened with or experiencing violence in 

their home country; undergone forced, dangerous journeys to the UK; or been trafficked into 

abusive and exploitative situations in the UK.  Children will need time to develop a sense of 

safety and a relationship of trust with a legal representative to be able to present their case as 

fully as possible.   

Where this process has not yet commenced for a newly arrived child, the asylum process 

should be stayed until they are settled with appropriate support in the receiving local authority.  

Any decision to transfer the child to a second local authority should be made with due regard to 

the availability of specialist legal advice and representation on asylum and immigration matters.  

ILPA is aware of ‘advice deserts’ in parts of the country as a result of changes to the legal aid 

contracting process which awarded contracts to fewer agencies, the loss of the two major not-

for-profit advice organisations providing asylum and immigration representation and the cuts to 

legal aid, including the removal of immigration advice from the scope of legal aid, which have led 

to the closure of agencies who have found it no longer viable to practise in this field.  It is 

important that children are located in areas where high quality legal advice and representation 

can be obtained for their asylum and immigration matter. 

There are no time limits within the provisions for the transfer of responsibility for a child from 

one authority to a receiving local authority.  This therefore allows for delay or ‘drift’ in 

establishing or enforcing the arrangements is minimised for children in accordance with their 

best interests.  Statutory guidance on working together to safeguard children provides that a 

local authority social worker should make a decision about the type of response that is required 

for a child within one working day of a referral being received107.  It is important that the initial 

decision to seek a transfer to a second local authority is undertaken promptly so that the 

process of putting in place support for the child may be commenced in the second local 

authority as soon as possible.  Children risk being left in limbo where there are protracted 

disputes between local authorities as to which authority should take responsibility for the child.  

Where children are left in limbo or situations of uncertainty there is an increased risk of them 

going missing.  The voluntary transfer protocol developed during the summer by the 

Department of Education envisaged that transfers of unaccompanied asylum seeking minors to a 

                                                           
106 Department for Education (2014) Care of Unaccompanied and Trafficked Children: Statutory Guidance for Local 

Authorities on the Care of Unaccompanied and Trafficked Children, at: 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/330787/Care_of_unaccompanied_and

_trafficked_children.pdf at para 35 
107 HM Government (2015) Working Together to Safeguard Children: A guide to inter-agency working to safeguard and 

promote the welfare of children, at: 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/419595/Working_Together_to_Safeg

uard_Children.pdf  at para 38. 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/330787/Care_of_unaccompanied_and_trafficked_children.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/330787/Care_of_unaccompanied_and_trafficked_children.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/419595/Working_Together_to_Safeguard_Children.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/419595/Working_Together_to_Safeguard_Children.pdf
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second authority would take place after three days of the child arriving.  Similar guidance on 

appropriate time frames must be implemented in order to ensure that delays in establishing care 

for the child are minimised.  

The insertion of a time limit of 14 days for the transfer of responsibility under the voluntary 

transfer scheme in section 39(2) of the Immigration Bill and of a time limit of 28 days for the 

transfer of responsibility where this is enforced by the Secretary of State under section 42(3) of 

the Immigration Bill would ensure that the provisions are not applied to children and young 

people who are already established in a local authority and contrary to their best interests.  This 

change is even more important in light of the government amendment providing for the transfer 

of children with leave to enter or remain, including humanitarian protection or refugee status, 

to ensure that the provisions are not applied to children who have been cared for by a local 

authority over a period of time. 

Information / assurances to seek: 

 The Minister should be pressed to insert into the legislation time limits for 

the transfer of children so that the legislation is not applied to children, 
including children with refugee status or humanitarian protection, who are 

established in the care of a local authority. 

 

 The Minister should be pressed to give an assurance that the guidance will 
ensure that the best interests of children are promoted and that children 

who are established in the care of a local authority are not transferred. 

 

GOVERNMENT AMENDMENTS 128 – 135 in the name of Lord Bates 

Presumed purpose 

These amendments allow the functions of a local authority to be transferred to one or more 

local authorities.  The Government states that these provisions have been inserted into the Bill 

to enable the Secretary of State to operate more than one transfer scheme and to prevent her 

from being required to send a separate direction notice to every local authority every time a 

child needs to be transferred under a scheme108. 

Briefing 

No details of the proposed different transfer schemes are provided.  A blanket direction 

applicable to all local authorities and imposing the requirement to transfer responsibility for 

children is unlikely to be able to promote the best interests of the children involved.  Individual 

children may have cultural or religious needs that are better served in one local authority rather 

than another.  A blanket direction cannot take account of their needs or best interests.  As 

there are no time limits within the legislation after which transfer will not normally be envisaged, 

these blanket provisions could also be applied to children who are established in the care of 

local authorities causing significant disruption to the aims of maintaining placement stability and 

engagement in education.   

 

                                                           
108 Explanatory table of Government Amendments, Home Office, 01 March 2016 
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GOVERNMENT AMENDMENTS 136 and 137 in the name of Lord Bates 

Preumed purpose 

These amendments extend the Government’s power to make regulations to enable provisions 

in Wales, Scotland and Northern Ireland for the transfer of responsibility of relevant children. 

The power is extended to include the ability to make provision in the devolved administrations 

similar to that made in England by regulations made under section 64(6) of the Immigration Bill 

which gives the Secretary of State the power to make further provision about the effect of 

arrangements under the scheme for the transfer of relevant children.   

The power is also extended to include the ability to make provision in the devolved 

administrations similar to that made in England by regulations under section 64(10) of the 

Immigration Bill about the meaning of an ‘unaccompanied’ child for the purpose of the transfer 

of responsibility scheme.   

 

GOVERNMENT AMENDMENTS 138 and 139 in the name of Lord Bates 

Presumed purpose 

These amendments leave untouched the Henry VIII provision that allows regulations in this 

section to amend, repeal or revoke any enactment but they provide that regulations may no 

longer confer functions on persons.   

 

AMENDMENT 140 in the name of Lord Hope of Craighead 

This amendment would require the Secretary of State to obtain the prior consent of the the 

Scottish Parliament in order to make regulations extending provision for the transfer of 

responsibility for relevant children to this devolved administration.   

 

The reserved matter of immigration encroaches upon the devolved matter of child welfare and 

community care and it is all the more important that the Scottish Parliament has the 

opportunity to influence the content of the provisions as particular duties in relation to the 

United Nations Convention on the Rights of the Child apply in Scotland under the Children and 

Young Persons (Scotland) Act 2014. 

Particular duties in relation to the United Nations Convention apply in both Scotland and Wales 

under the Children and Young Persons (Scotland) Act 2014 and the Rights of Children and 

Young People (Wales) Measure 2011 (2011 nawm 2).   

 

AMENDMENT 140A in the name of Lord Wigley 

This amendment would require the Secretary of State to obtain the prior consent of the Welsh 

Assembly in order to make regulations extending provision for the transfer of responsibility for 

relevant children to this devolved administration.   
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The reserved matter of immigration encroaches upon the devolved matter of child welfare and 

community care and it is all the more important that the Welsh Assembly has the opportunity 

to influence the content of the provisions as particular duties in relation to the United Nations 

Convention on the Rights of the Child apply in Wales under the Rights of Children and Young 

People (Wales) Measure 2011 (2011 nawm 2).   

 

 

 


