
  

 

 

ILPA Briefing for the House of Commons’ Second Reading of 

the EU (Withdrawal) Bill on 7 September 2017 

The Immigration Law Practitioners’ Association (ILPA) is a registered charity and a professional 

membership association. The majority of members are barristers, solicitors and advocates practising in all 

areas of immigration, asylum and nationality law. Academics, non-governmental organisations and 

individuals with an interest in the law are also members. Founded in 1984, ILPA exists to promote and 

improve advice and representation in immigration, asylum and nationality law through an extensive 

programme of training and disseminating information and by providing evidence-based research and 

opinion.  ILPA is represented on advisory and consultative groups convened by Government 

departments, public bodies and non-governmental organisations.  

For further information please get in touch with Alison Harvey, Legal Director on 

alison.harvey@ilpa.org.uk, or Claire Laizans, Parliamentary and Information Officer, 

Claire.laizans@ilpa.org.uk 0207 251 8383 

Introduction 

There is enormous potential for debates on this Bill to become a ‘beauty parade’ of particular matters 

affected by it, of which immigration, asylum, free movement, and trafficking are but four. We have sought 

in this briefing to resist that temptation and instead to use immigration law as a source of examples to 

illustrate the scope and structure of this Bill and the questions that arise as to implementation. The big 

questions, we suggest, are: 

 Is this Bill workable at all?  Does sufficient detail sit behind the Bill for parliament to tell?  In 19 

clauses and nine schedules the Bill proposes a new constitutional settlement. Professor Mark Elliott 
1has written “the Bill lays bare the vast expanse of decisions that need to be taken and the 

voluminous uncertainties that those making such decisions will have to confront.”2   

 Does the Bill grant sovereignty to parliament at the expense of the people, through their elected 

representatives?  To what extent will parliament be able to supervise and challenge the exercise of 

the powers delegated to Ministers?  What implications does it have for the accountability of 

Ministers to parliament after Brexit? What checks and balances can parliament put into the Bill now 

so that it is not signing blank cheques?  

In this briefing we illustrate the concerns raised by reference to immigration law, rather than repeating 

general commentary on the constitutional implications of the Bill. 
 

The UK has opted out of the Common European Immigration Policy which governs EU policy on the 

immigration of third country nationals.  It has opted into the Common European Asylum System: into 

the latest version, ‘Dublin III’ of the Dublin Regulation but into earlier, not the latest (‘recast’), versions 

of the Reception,3 Qualification4 and Procedures5 Directives.  It has opted into the Common European 

Asylum System and Directive 2011/36/EU on preventing and combating trafficking in human beings and 

protecting its victims, and replacing Council Framework Decision 2002/629/JHA.  It is also party to various 

measures relevant to the way in which it deals with migration and human trafficking, such as Europol and 
Eurojust.  The provisions of the EU (Withdrawal) Bill could be used on all these matters. 

                                                           
1 Legal Advisor to the House of Lords Constitution committee 
2 The EU (Withdrawal) Bill: Initial Thoughts, 14 July 2017, at https://publiclawforeveryone.com/2017/07/14/the-eu-

withdrawal-bill-initial-thoughts/ 
3 Directive 2003/9/EC. 
4 Directive 2004/83/EC. 
5 Directive 2005/85/EC. 
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The position is different for free movement law under the free movement directive 2004/38/EC and the 

Treaties.  In the Queen’s speech an immigration bill was announced as one of the government’s eight 

‘Brexit Bills.’  The government’s background briefing6 indicates that the purpose of that Bill is to allow 

the government to end the EU’s rules on free movement of EU nationals and third family members, that 

will be saved and converted into UK law by the EU (Withdrawal) Bill, and to make their migration 

subject to relevant UK law once the UK has left the EU.  Thus it is intended to make specific provision 

for free movement.  Until such time as the proposed Immigration Act comes into effect, and insofar as 

the provision made in that Act is not comprehensive or is otherwise inadequate, the powers in what 

Professor Elspeth Guild has called ‘the great download and save Bill’ could be used to legislate on 

matters of free movement. 

 

Charter of Fundamental Rights 

 

Clause 5(4) of the Bill provides for the Charter of Fundamental Rights to cease to be part of domestic 

law from ‘exit day’7.  The Charter is relevant to matters within the scope of the EU Law.  Thus it is our 

understanding that, without Clause 5(4), it would be relevant to matters within the scope of ‘retained 

direct EU legislation’8 after ‘exit day’.  Whether it would have a wider relevance than this, without 

express provision being made, is unclear. 

 

The Explanatory Notes9 to the Bill state: 

 

“99…The Charter…codified rights and principles which already existed in EU law.  By converting the EU 

acquis into UK law, those underlying rights and principles will also be converted… 

  

100….whilst the Charter will not form part of domestic law after exit, this does not remove any 

underlying fundamental rights or principles which exist, and EU law which is converted will continue to be 

interpreted in the light of those rights and principles. 

 

Why then, given the explanation above, take it away? 

 

The Charter protects the right to asylum itself,10 which is not expressly protected by the European 

Convention on Human Rights.  The European Convention on Human Rights’ prohibition on refoulement 

is made express in Article 19 of the Charter. Article 19 also prohibits collective expulsion, thus filling a 

gap in UK because the UK has not ratified Protocol 4 to the European Convention on Human Rights, 

which contains a similar provision.  EEA and Swiss nationals, and their family members in the UK, 

concerned about their fate post Brexit, have their eyes on Article 19.  

 

The Charter protects a right to dignity.11  There is no express equivalent in the European Convention on 

Human Rights, although physical and psychological integrity are protected under Articles 3 (prohibition 

on torture) and 8 (right to family life).  It protects a right to good administration.12 Article 47 of the 

Charter protects the right to a fair hearing in asylum cases.  Article 6 (fair trial) of the European 

Convention on Human Rights has been held to extend only to criminal and civil matters and not to 

                                                           
6 The Queen’s Speech and associated background briefing, on the occasion of the opening of parliament on 

Wednesday 21 June 2017, available at: 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/620838/Queens_speech_2017_backg

round_notes.pdf 
7 Clause 14(1) and (2).  A day to be appointed by a Minister of the Crown.  Thus it need not be the day on which 

the UK leaves the EU. 
8 Clause 14(1) and see Clause 3. 
9 Bill 5 - EN 
10 Article 18 
11 Article 1. 
12 Article 41. 
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public law cases such as immigration.13  While the common law protects elements of the right to a fair 

hearing, its ambit can be cut down by express statutory provision.   

 

The EU Charter of Fundamental Rights by its codification, makes rights that must otherwise be derived 

piecemeal elsewhere accessible and comprehensible to those who enjoy them and those who risk 

legislating to remove them. Rights of individuals against the State are effective when they are easily 

known and clearly understood by individuals. The Charter should be retained as part of EU law.  In 

addition, Ministers should be asked for assurances that persons in the UK will continue to enjoy 

all the protection it enshrines, without diminution, when the UK leaves the EU.14 

 

 
Court of Justice of the European Union  

It is proposed in Clause 6 that UK courts other than the Supreme Court must decide questions as to the 

validity, meaning or effect of retained EU law with reference to judgments of the Court of Justice of the 

European Union made pre-‘exit day’. The Supreme Court is free to depart from the judgments of the 

Court of Justice on the same basis as it is free to depart from its own previous judgments.15  Judgments 

made by the Court of Justice after exit day are not binding and nor can questions be referred to the 

court post exit-day.  Lord Neuberger, out-going President of the Supreme Court, told the BBC after the 

Bill had been published:  

"If [the government] doesn't express clearly what the judges should do about decisions of the ECJ after 

Brexit, or indeed any other topic after Brexit, then the judges will simply have to do their best…."But to 

blame the judges for making the law when parliament has failed to do so would be unfair,"16 

Problems that arise in the area of immigration law illustrate the potential for confusion.  ILPA has 

analysed how the Immigration (European Economic Area) Regulations 2017 (SI 2017/1052), together 

with related Home Office guidance, which purport to give effect to the free movement directive 

2004/38/EC fail accurately to reflect EU law and the judgments of the court.17 Examples include: 

 the refusal to allow an EEA national to benefit from rights of free movement and residence after 

acquiring British nationality, which is relevant to whether their family members have to meet the 

requirements of UK or EU law; 

 the criteria for qualifying as a worker whilst looking for work and on being a job seeker; 

 the provision that acts as an absolute bar on family members of returning British Citizens being 

treated as EEA nationals having exercised treaty rights in an EEA State18 where the British Citizen 

exercised rights of free movement for the specific purpose of then coming back to the UK with their 

family without having to meet the more restrictive requirements of the Immigration Rules; 

 the requirement that such British citizens be exercising Treaty rights in the UK for them to be 

allowed to be joined by their family members under EU law.  

 the treatment of rough sleeping as a ‘misuse of rights’ with associated claimed powers of detention, 

removal and exclusion.19 

                                                           
13 Maaouia v France, App. No. 652/98 European Court of Human Rights. 
14 See further Why the EU charter of Fundamental Rights needs to remain part of the UK’s legal arrangements post the 

UK’s exiting the European Union: an introduction, Jonathan Cooper OBE, Doughty Street Chambers, 17 July 2017, 

http://www.doughtystreet.co.uk/documents/uploaded-documents/Jonathan_Cooper_OBE_Briefing_Note.pdf  
15 When it appears right to do so, see House of Lords’ Practice Statement of 26 July 1966 (Practice Statement 

(Judicial Precedent) [1966] 1 WLR 1234 and Austin v Mayor and Burgesses of the London Borough of Southwark [2010] 

UKSC 28 at paragraphs 24, 25.) 
16 UK judges need clarity after Brexit, Lord Neuberger, BBC 8 August 2017 http://www.bbc.co.uk/news/uk-40855526  
17 For a summary of ILPA’s concerns, designed for non-lawyers, see ILPA’s Brexit Information Sheet 12 

http://www.ilpa.org.uk/resource/33380/information-sheet-brexit-12-uk-regulations-on-free-movement-that-may-

breach-eu-law  
18 Known as the ‘Surinder Singh’ route after Surinder Singh Case C-370/90. 
19

 Home Office Enforcement Instructions and Guidance EEA administrative removal and the Modernised Guidance  

Misuse of rights and verification of EEA rights of residence. 

http://www.doughtystreet.co.uk/documents/uploaded-documents/Jonathan_Cooper_OBE_Briefing_Note.pdf
http://www.bbc.co.uk/news/uk-40855526
http://www.ilpa.org.uk/resource/33380/information-sheet-brexit-12-uk-regulations-on-free-movement-that-may-breach-eu-law
http://www.ilpa.org.uk/resource/33380/information-sheet-brexit-12-uk-regulations-on-free-movement-that-may-breach-eu-law
http://www.gov.uk/government/publications/considering-immigration-status-and-deciding-enforcement-action
http://www.gov.uk/government/publications/misuse-of-rights-and-verification-of-eea-rights-of-residence
http://www.gov.uk/government/publications/misuse-of-rights-and-verification-of-eea-rights-of-residence
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These questions may arise during the transitional period when rights of free movement continue to be 

exercised and insofar as status under EU law is relevant to whether a person qualifies to remain in the 

UK beyond the transitional period, under the provisions of the new Immigration Bill.   

The difficulties are exacerbated by Clause 4(2)(b).  The Explanatory Notes summarise the effect of 

Clause 4(2) which 

excludes directly effective rights arising under an EU directive the [Court of Justice of the European 

Union] has held that in certain circumstances, when a member state has not properly implemented a 

directive, that directive can confer rights on individuals that the national courts must protect. Where 

directly effective provisions of directives have been recognised by a court or tribunal before exit day, these 

will be converted into domestic law. However, any directly effective provisions of directives that have not 

been recognised prior to exit day (to the extent these might exist) will not be converted by this clause 

(subject to the transitional etc. provision in Schedule 8, paragraph 26. 

Schedule 8 paragraph 26 deals with a very limited class of case commenced in the UK courts before ‘exit 

day’ but decided after it.  Thus, where the UK regulations have incorrectly transposed EU law, it will not 

be possible to rely on the directive to correct all the lacunae. 

 

The Anti Trafficking Monitoring Group has described in its authoritative Brexit and the UK’s fight against 

Modern Slavery20 how 

 

 The UK Government’s stated intention to leave the jurisdiction of the Court of Justice of 

the European Union (CJEU) seems to pose an existential threat to continued participation 

by the UK in European security and criminal justice mechanisms, including those that 

enable us to combat modern slavery 

It cites the House of Lords Select Committee on the European Union,21 which has identified practical 

limits on the extent that the UK and remaining EU Member States can collaborate on police and security 

matters if they are no longer accountable to, and subject to oversight and adjudication by the Court of 

Justice, among other supranational institutions. 

While the UK has not participated in the Common European Immigration System, third country national 

migrant workers do benefit from the protection of workers’ rights under EU instruments such as the EU 
Equal Treatment Directive 2000/78/EC which are justiciable before the Court. 

The prospect of setting up a separate supra-national court or quasi court, and jurisprudence replicating 

or conflicting with that of the Court of Justice, simply to be able to say that the UK is no longer bound 

by judgments of the Court of Justice, is a vanity project. 
 

Damages 

Schedule 1, paragraph 4, removes, with effect from exit day, the right in domestic law to claim damages 

against the government for a breach of EU law, relying on Francovich v Italian Republic (Joined cases C-

6/90 and 9/90). This would have the effect of denying individuals the chance to claim damages for delay, 

incompetence or bad decisions during the transitional period and while EU law is retained. Rights to 

redress are lost just at the time when the retention and application of EU law becomes a matter of 

unparalleled complexity, shielding the government from scrutiny by the courts. 

                                                           
20 Brexit and the UK’s fight against Modern Slavery: a briefing by the Anti-Trafficking Monitoring Group, July 2017, at 

https://www.antislavery.org/wp-content/uploads/2017/07/ATMG-Brexit-paper.pdf Citing House of Lords, Select 

Committee on the European Union, 2016, Brexit: future UK-EU security and police cooperation. Available at: 

https://www.publications.parliament.uk/pa/ld201617/ldselect/ldeucom/77/77.pdf *** 
21 House of Lords, Select Committee on the European Union Brexit: future UK-EU security and police cooperation,  

Seventh report of session 2016-17, Available at: 

https://www.publications.parliament.uk/pa/ld201617/ldselect/ldeucom/77/77.pdf *** 

https://www.antislavery.org/wp-content/uploads/2017/07/ATMG-Brexit-paper.pdf
https://www.publications.parliament.uk/pa/ld201617/ldselect/ldeucom/77/77.pdf
https://www.publications.parliament.uk/pa/ld201617/ldselect/ldeucom/77/77.pdf
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Accountability and parliamentary scrutiny 

Clauses 7 to 9 and Schedule 1would confer extraordinary powers on Ministers to amend legislation, 

including the EU (Withdrawal) Bill itself and the proposed Immigration Bill, by regulation, where they 

deem this ‘appropriate’ for broadly drawn reasons of dealing with deficiencies arising from withdrawal, 

complying with international obligations and implementing the withdrawal agreement. Clause 10 and 

Schedule 2 would confer corresponding powers on the devolved administrations.  The powers are 

subject to a sunset clause22 and expire after two years from ‘exit day’, but the date of exit day is a date 

to be determined by ‘a Minister of the Crown’,23 the singular implying that there will be only one exit day 

for all purposes.  These are in addition to powers to make consequential and transitional provision, 

without limit of time.24  As set out in Schedule 7, most regulations are subject to the negative procedure 

in parliament.  Only those that establish new domestic public authorities, transfer functions to UK public 

authorities, impose certain fees, create or broaden the scope of criminal offences or create or amend 

legislative powers are subject to the affirmative procedure.  Proposals made by the House of Lords 

Committee on the Constitution for a ‘super-affirmative’ procedure have not been accepted25.. 

ILPA has experience of working with parliamentarians to ensure that instruments subject to the negative 

procedure, including immigration rules, are debated, and of the affirmative procedure.  It takes a 

tremendous amount of work, by parliamentarians and those outside, to get a meaningful objection off the 

ground and the likelihood of a large volume of legislation worthy of scrutiny makes this all the more 

difficult.  There is a need for both substantive and procedural safeguards. Parliament should place on the 

face of the legislation limits on the powers of Ministers and it is desirable that the idea of a super-

affirmative procedure be revisited.  Undertakings that currently sit in the Explanatory Notes, such as a 

necessity test for new powers26 need to be properly secured.. 

To give examples from the field of immigration law of where these powers might be used: 

 It may be necessary to create new UK institutions, or to transfer to UK institutions, powers of 

Europol and Eurojust in respect of trafficked persons; 

 The Dublin III regulation, which entails reciprocal obligations and practical cooperation with 

other member States to determine the State will not function simply by virtue of a ‘download 

and save’.  The UK could, and should preserve a willingness to ‘take charge’ of certain persons 

seeking asylum, for example unaccompanied children with families in the UK post Brexit, but is 

likely to need to amend the ‘take back’ provisions by which it currently sends asylum-seekers 

back to other member States to claim there; 

 Nothing on the face of the Bill would prevent Ministers going behind the provisions of any 

Immigration Act and using the powers to redraw the rights of EEA and Swiss nationals and their 

family members, or the extent to which UK nationals elsewhere in the UK would continue to 
enjoy benefits such as the uprating of pensions. 

 

Devolution 

Clause 11 restricts powers devolved to the Scots Parliament and Welsh and Northern Ireland assemblies 

to ‘retained EU law”.  Thus powers to modify retained EU law will fall to Westminster and not to the 

devolved administrations although powers can be released back to the devolved administrations by 

Order in Council.  The Immigration Acts 2014 and 2016 illustrated the complexity of devolution 

arrangements.  Immigration is a reserved matter, and the government claims the power for the 

                                                           
22 Clause 7(1). 
23 Clause 14(1). 
24 Clause 17(1). 
25 See House of Lords Select Committee on the Constitution Great Repeal bill 
26 Bill 5 – EN. 
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Westminster parliament to legislate to make immigration status relevant to matters devolved, such as 

housing law and laws on social support, including child welfare. Devolution featured heavily in the report 

on the Bill that became the Immigration Act 2016 by the House of Lords Select Committee on the 

Constitution 27 and was extensively debated in the Lords.28  As described above, it is the government’s 

stated intention to bring EU nationals within the ambit of immigration law.   Clause 11 would ensure 

that, unless specific provision were made in any Immigration Act, their rights and entitlements under all 

elements of the ‘hostile environment’ would be a matter for Westminster, not the Scots Parliament and 
the assemblies. 

 

Summary 

ILPA is not persuaded that the project outlined in this Bill is a workable one. In any event it is 

substantive, as well as procedural, safeguards introduced now, rather than attempts to object to 

delegated legislation later on, that will make those exercising the powers it confers accountable to 

parliament and that will provide protection for those who stand to be affected by those powers; among 

them EEA nationals and their family members living in the UK now and coming to it in future, persons 

seeking asylum and refugees, and trafficked persons.   

                                                           
27 http://www.publications.parliament.uk/pa/ld201516/ldselect/ldconst/75/7502.htm  
28 See in particular 15 March 2016: Column 1754ff. 

http://www.publications.parliament.uk/pa/ld201516/ldselect/ldconst/75/7502.htm

