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                13. The European Union (Withdrawal) Bill and immigration 
 

 
The European Union (Withdrawal) Bill is designed to ‘download and save’ the whole bundle of EU 
law so that it is preserved past the date when the UK leaves the European Union, and until the 
government repeals or replaces it.  

EU law is such an integral part of UK law that without it UK law would not function. There is too 
much EU law in UK law to come up with replacements before exit day. EU law contains references 
to things in the world, for example to EU institutions that supervise particular systems such as the 
European Medicines Agency which determines whether medicines available are safe and 
effective. Therefore ‘downloading and saving’ it is not a straightforward matter of making a copy; 
EU laws will need to be adapted.  The Bill gives Ministers extraordinary powers for two years after 
the day they (not parliament) choose to be ‘exit day’, to make regulations changing the law in ways 
that would normally be done only by primary legislation with the approval of parliament.  

With regard to immigration policy, the UK has: 

• opted out of the Common European Immigration Policy which governs EU policy on the 

immigration of third country nationals (people from countries outside the EEA)   

• opted into the ‘Common European Asylum System’: into the earlier, not the latest (‘recast’), 

versions of the Asylum Reception, Qualification and Procedures Directives and into ‘Dublin III’, 

the latest version of the Dublin Regulation on which Member State is responsible for dealing 

with a particular claim for asylum; 

• opted into Directive 2011/36/EU on preventing and combating people trafficking. 

The UK is also party to various measures relevant to the way in which it deals with migration and 
human trafficking, such as Europol and Eurojust, which provide the means for States to cooperate 
on fighting crime.  The provisions of the EU (Withdrawal) Bill could be used on all these matters. 

The position is different for free movement law.  In the Queen’s speech, an immigration bill was 
announced as one of the government’s eight ‘Brexit Bills.’  The purpose of that bill is to allow the 
government to end the EU’s rules on free movement of EEA nationals and their family members 
and to make their migration subject to UK law once the UK has left the EU.  Thus it is intended to 
make specific provision for free movement.  Until the proposed Immigration Act comes into effect, 
and insofar as the provision made in that Act is not comprehensive or is otherwise inadequate, the 
powers in the EU (Withdrawal) Bill could be used to legislate on free movement. 

The Charter of Fundamental Rights of the European Union 

The Bill proposes that the Charter of Fundamental Rights will cease to apply in the UK on the date 
of withdrawal. The Charter codifies rights which exist in different places under EU law so that 
these can be easily applied wherever EU law is applied. The government says in its Explanatory 
Notes to the Bill, that getting rid of the Charter “does not remove any underlying fundamental 
rights or principles which exist”, but that gives rise to the question “why remove it then?”  The 
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Charter includes, among other things, the right to asylum, the right to dignity and the right to good 
administration.  It applies only when EU law is being applied but would thus be relevant to the 
provisions downloaded and saved by the Bill. 

Court of Justice of the European Union  

The Bill proposes that UK courts (other than the Supreme Court) must decide the meaning of 
provisions of the EU law that will be downloaded and saved by the Bill, with reference to 
judgments of the Court of Justice of the European Union made before ‘exit day’. The Supreme 
Court is free to depart from the judgments of the Court of Justice when it thinks it right to do so; 
just as  it is free to depart from its own previous judgments. Judgments made by the Court of 
Justice after exit day are not binding on any court in the UK. This could mean that there is no way 
to challenge instances in which the UK has failed properly to give effect to EU law, even while that 
law is still being applied.  ILPA has analysed how the Immigration (European Economic Area) 
Regulations 2017 fail accurately to reflect EU law and the judgments of the court.  

Judgments of the Court of Justice of the European Union  may be relevant to deciding which 
people enjoy rights of free movement during a transitional period and to whether an EEA national 
or their family member person qualifies to remain in the UK beyond the transitional period, under 
the provisions of the new Immigration Bill. 

There are many questions about how much the UK and remaining EU Member States can 
collaborate with other EU member States if the UK is no longer subject to the Court of Justice. How 
can you be part of the game if you have not agreed to play by the rules? 

Accountability and parliamentary scrutiny 

The Bill confers extraordinary powers on Ministers, for two years from ‘exit day’: to amend 
legislation, including the EU (Withdrawal) Bill itself by regulation. They can do this when they 
consider it ‘appropriate’ for three reasons: to deal with deficiencies in the law arising from leaving 
the EU, to comply with international obligations and to implement the withdrawal agreement that is 
reached with the EU. For example, Ministers could use the powers to create new UK institutions, 
or to transfer to UK institutions powers of Europol and Eurojust in respect of trafficked persons, or 
to come up with alternative arrangements to the ‘Dublin’ regulation which depends upon 
cooperation between member States.    

Nothing on the face of the Bill would prevent Ministers from going behind the provisions of any 
Immigration Act and using these extraordinary powers to redraw or revoke the rights of EEA and 
Swiss nationals and their family members, or the extent to which UK nationals elsewhere in the 
UK would continue to enjoy benefits such as the uprating of pensions. 

Devolution 

Powers to modify retained EU law will fall to Westminster and not to the devolved administrations, 
although powers can be released back to them.  The Immigration Acts 2014 and 2016 illustrated 
the complexity of devolution arrangements.  Immigration is a reserved matter, which means that 
the UK government claims the power for the Westminster parliament to legislate to make 
immigration status relevant to matters devolved, such as housing law and laws on social support, 
including child welfare. Unless specific provision were made in any Immigration Act, the rights and 
entitlements of EU nationals would be a matter for Westminster, not the Scots Parliament and the 
assemblies. 

ILPA is not persuaded that the project outlined in this Bill is a workable one. In any event it is 
substantive, as well as procedural, safeguards introduced now, rather than attempts to object to 
delegated legislation later on, that will make those exercising the powers it confers accountable to 
parliament. Such safeguards need to be designed to provide protection for those who stand to be 
affected by those powers; among them EEA nationals and their family members living in the UK 
now and coming to the UK in the future. 
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