
 

 

ILPA Briefing on Social Security Co-ordination at the Committee Stage of 

the Immigration and Social Security Co-ordination (EU Withdrawal) Bill 

Clause 5: Henry VIII power to allow the executive to remove social security provisions 

 

Clause 5 would allow the Government to remove rights to aggregate pension and disability 

entitlements from the elderly and the disabled, whether British citizens and EEA nationals. In 

ILPA’s view, the highest standard of Parliamentary scrutiny should apply to such far-reaching 

changes. These rights were brought in only after Parliament applied full scrutiny to primary 

legislation; similarly, such scrutiny should be applied before taking these rights away. 

A power in primary legislation, such as Clause 5, which allows the Government to change 

primary legislation through statutory instruments, is called a Henry VIII power. For why such 

clauses are objectionable in principle, please see our briefing on Henry VIII clauses. 

The EU legal instrument on social security co-ordination, i.e. passporting of social security 

contributions, across EU Member States is Regulation (EC) No. 883/2004. This Regulation is 

what Clause 5 of the Bill allows the Secretary of State to repeal without primary legislation. 

In a nutshell, passporting of social security contributions allow EU Citizens who work first in 

one Member State and then in another Member State, thus contributing to the social security 

system in more than one Member State to ‘aggregate’ their social security contributions. This 

allows payment of contribution-based pensions and benefits at the rate commensurate with the 

total contributions made in the host Member State and in previous Member States. 

For example, if a German national is exercising their EU Treaty rights in the United Kingdom 

as a worker, then this Regulation allows them to receive a pension based on their contributions 

in Germany and then in the UK when they retire in the UK. The same would apply in reverse 

for a UK national in Germany. The same, too, would apply for a UK national in who has 

worked in the UK, moved to work in Germany, and who returns to the UK upon retirement. 

Regulation (EC) No. 883/2004 only allows the aggregating of social security benefits (based 

on national insurance contributions). It does not govern eligibility for social assistance (i.e. 

means-tested benefits). These are specific terms within EU law: social security benefits such 

as the state pension are contributory, the individual receives benefits commensurate with 

contributions made by paying national insurance on their earnings; on the other hand, social 

assistance benefits such as income support and means-tested jobseeker’s allowance (which are 

not the subject of this Bill) are non-contributory and means-tested.  

ILPA has serious concerns as to the results of potentially removing the ability to aggregate 

social security benefits. ILPA considers that there will be no incentive for an EU Citizen to 

come to work in the UK if they cannot export their entitlements to social security from the UK 



 
despite having paid into that system. The same will be true for British citizens migrating to 

work in Europe. One purpose for co-ordinating social-security is to ensure that national 

insurance contributions that a worker makes are aggregated so that they get the full benefit of 

them. ILPA’s position is that the removal of the social-security co-ordination provisions drawn 

from EU law without making provision for their replacement, will severely obstruct British 

citizens and EU citizens from working in each other’s countries even for short periods of time. 

It is ironic that the first reading of the Bill in the House of Commons was the day after the UK 

endorsed the Global Compact for Safe, Orderly and Regular Migration at the UN General 

Assembly. In Objective 22 of the Compact, states parties, including the UK, committed to assist 

migrant workers to benefit from the portability of social security entitlements. Clause 5 of the 

Bill allows the Secretary of State, or other ‘appropriate authority’, to table secondary legislation 

to remove this possibility. 

ILPA therefore seeks to propose an amendment removing clause 5 of the Bill in its entirety. 

 


