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Legal issues in working with young refugees: 
 

1. This note accompanies a presentation to and discussion with staff of The 

Children’s Society at Leeds on 8
th

 September. 

 

2. For the purposes of this note, a degree of knowledge as to the asylum process and 

the criteria against which claims for asylum are assessed is assumed.  Rather than 

rehearsing the process, the relevant criteria and the benefits/entitlements that are 

available to asylum-seekers and refugees, the note addresses discrete issues under 

separate heading.  Those issues have been selected either because they may be 

regarded as especially contentious; or because they have arisen in recent enquiries 

and hence appear to be current. 

 

Roles and responsibilities: 
3. Critical difficulties can arise where you are supporting an individual or family, 

who are or appear to be in need of advice and representation which is not being 

adequately provided by their lawyer.  In some instances the individual/family may 

not have a lawyer.   

 

Those who are legally represented 
4. The relationship between a lawyer and his or her client needs to be founded on 

mutual trust and confidence.  Without this trust and confidence, there is 

effectively no working or workable relationship between the two.  Professional 

lawyers (e.g. solicitors, barristers) are bound by codes of conduct; and these 

demand that there must be a relationship of trust and confidence between lawyer 

and client.  A breakdown in the relationship will mean its end.  Although lawyers 

ought to be sensitive to their client’s vulnerability, even the most responsible 

lawyer is bound to recognise that a broken-down relationship is a relationship that 

is at its end.   

 

5. Of all client-lawyer relationships, that involving an asylum-seeker is likely to be 

among the most fragile.  Many asylum-seekers are vulnerable in that they may not 

speak English, may be unfamiliar with our or any legal system, may struggle to 

understand what is happening to them, may be in detention, may be suffering from 

mental health difficulties, may have experienced torture or other abuse, may have 

very different cultural, social or religious origins/experiences and may have very 

immediate and pressing fears for themselves and their families.  This is not an 

exhaustive list, but is merely intended to illustrate vulnerabilities that may place 

strain on a client-lawyer relationship – and indeed upon any other important 

relationships in or during the asylum process (including their relationship with 

you). 

 

6. It is important, therefore, to think carefully how anything you may do may affect 

or upset the client-lawyer relationship – whether because it encourages the client 

to have unrealistic expectations of that relationship, or suggests to the lawyer that 

the client no longer has sufficient trust and confidence in him or her.   

 

7. Acting as if you are the client’s representative in relation to a matter that the 

lawyer is responsible for is likely to be the surest way to convince a lawyer that he 

or she no longer has a working or workable relationship with the client. 
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8. In most cases, lawyers advising or representing asylum-seekers will do so under 

legal aid.  Although this means the client does not have to pay, it has significant 

implications for the client-lawyer relationship.  It means completing various forms 

about the client’s means – unless the form is completed, the lawyer will not be 

paid by the Legal Services Commission (LSC).  It means that the lawyer must 

justify to the LSC any need to undertake work (if the lawyer wishes to be paid for 

the work) beyond a minimal level.  In the case of claims by adults, it means the 

lawyer will normally not be paid if he or she attends the asylum interview.  

Adults’ cases may be subject to fixed fees, which mean the lawyer will ordinarily 

be paid a fixed and minimal sum of money however complex or however long he 

or she spends on the case.  Lawyers undertaking legal aid work will often struggle 

to be readily available for their clients – whether in person or on the telephone; 

and may be unwilling to undertake work that is incidental (though, possibly of 

enormous importance) to the asylum claim – e.g. dealing with an asylum support 

claim; dealing with social services or a benefits office. 

 

9. It is often difficult, therefore, to make an assessment of whether an individual is 

being well or properly represented by his or her lawyer.  Often clients will feel 

significant dissatisfaction at the difficulties they may face in trying to contact their 

lawyers – but this will not necessarily mean the lawyer is not providing a good 

service for the client.   

 

10. Generally, however, a lawyer ought to keep a client informed of progress or 

developments on the client’s case; and ought to advise the client about prospects 

of success, possible outcomes, procedures and timescales.  It is not always 

straightforward to advise on these matters – but that is not a reason for it not to be 

done. 

 

11. A particular difficulty may arise where you know or think the client has told you 

something which is important to his or her case but which he or she has not told 

the lawyer.  If it is important to the case, the lawyer needs to know.  However, it is 

for the client to decide what he or she wants to tell the lawyer.  You have a 

relationship of trust and confidence with the client (even if it is not spelled out in a 

professional code of conduct), and that may be damaged by your disclosing 

information without consent.  In any case, information that the client is not 

prepared to disclose and discuss with the lawyer will (but see guardians, below) be 

of no use to the lawyer.  The lawyer must act on instructions.  Instructions must 

come from the client.  Ultimately the client may need to be interviewed or cross-

examined about what he or she says. 

 

12. All that can be provided here is guidance.  In some circumstances it may be right 

to intervene directly with the lawyer; in others it may be right to complain.  

However, whatever you decide to do, you should weigh carefully what you can or 

cannot be sure about the client-lawyer relationship; and, if there is any chance that 

the relationship may be damaged, what are the prospects of the client finding 

another lawyer. 
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Those who are not legally represented 
13. Many of the issues that arise where someone does not have a lawyer are addressed 

under the further subheadings, below. 

 

14. However, particular difficulties can arise if you are accompanying someone to the 

Asylum and Immigration Tribunal (AIT).  It is important for you to be clear with 

the AIT and the person you are accompanying (and indeed, in your own mind) 

what is your role when attending the AIT.  An immigration judge may be 

concerned that the individual is not represented, and he or she may invite you to 

speak on behalf of the individual or answer questions.  Speaking on behalf of the 

individual may be illegal (see discussion on OISC, below).  Answering questions 

is not illegal, but may be dangerous since (without a legal representative present) 

there is nobody able to check that you are asked fair questions or all the relevant 

questions, or to intervene if you are not. 

 

15. If you are going to give evidence, it would be highly unusual for this not to have 

been decided upon and agreed before you attended the AIT.  You should have 

prepared something in writing – preferably a statement taken by the client’s 

lawyer.  However, if you give evidence in writing and attend to be questioned, the 

questions from the Home Office or AIT may not be restricted to the matters 

addressed in your statement. 

 

Office of the Immigration Services Commissioner (OISC) 
16. Providing immigration advice or representation may be a criminal offence if you 

are not registered with OISC. 

 

17. Solicitors and barristers are bound by their professional codes of conduct.  

Generally, others must be registered with OISC if they are to provide advice on 

various immigration law matters; or if they wish to make representations to the 

Home Office or AIT (or indeed any other government department or court). 

 

18. Complaints about anyone who has given advice or provided representation on an 

asylum claim may be made to OISC.  This includes complaints about solicitors or 

barristers.  OISC will refer a complaint about a solicitor or barrister to that 

person’s professional body; but should register the complaint.  If you wish to 

make a complaint, and are in doubt as to whom should deal with it, you can 

simply complain to OISC.  Indeed, it may be useful to do so since OISC has a 

general responsibility for immigration advice and services so ought to be made 

aware of problems in this area. 

 

19. The Government is currently reviewing how immigration advice and 

representation should be regulated in future; and as part of this is looking at the 

role of OISC. 

 

20. Assisting someone with such things as accessing support from social services, of 

accessing education or employment, is not providing immigration advice or 

representation (services) and so nothing to do with OISC.  Advising someone 

about bail, or speaking for them at a bail hearing, is however an OISC matter. 
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Guardians, litigation friends and Mackenzie friends 
21. In litigation, guardians and litigation friends are essentially the same; outside 

litigation, guardians may have a much wider role.  Mackenzie friends are distinct. 

 

22. A Mackenzie friend is someone who speaks on behalf of someone because that 

person does not have a lawyer.  Mackenzie friends are not needed in tribunals, 

because it is not necessary to be a lawyer to have the right to be heard.  Thus, non-

lawyers can and do represent clients before tribunals.  Mackenzie friends do, 

however, speak for people in courts – if the court gives permission.  However, to 

appear before the AIT or a court on an asylum (or other immigration) case, a 

person must be OISC registered (see above) or be a lawyer.   

 

23. A litigation friend does not speak on behalf of someone before a court or tribunal.  

Rather, a litigation friend gives instructions to the lawyer in litigation.  A litigation 

friend must be appointed by the court (or tribunal); and usually this would be on 

the lawyer’s application.  A litigation friend will only be appointed if the client is 

not legally competent to give instructions for him- or herself.  Litigation friends 

may, therefore, be appointed in two circumstances – to give instructions to the 

lawyer on behalf of someone whose mental health is so impaired that he or she is 

not competent to give instructions; or to give instruction on behalf of someone 

who is too young to do so. 

 

24. The general position in UK law is that children are not legally competent to give 

instructions.  An unaccompanied child, therefore, ought to have a guardian who is 

responsible for instructing the lawyer.  Our system, however, does not provide this 

as a matter of right.  This is something which ILPA and The Children’s Society 

have, through the Refugee Children’s Consortium and independently, called for 

the Government to address.  It is a serious failing in the UK’s asylum (and other 

immigration) process that children, who are not legally competent to provide 

instructions, and lawyers, who are professionally bound to act only on 

instructions, are placed in a situation where there is an inadequate client-lawyer 

relationship. 

 

Conclusion 
25. Of course, it is not for me to say what the role of staff of The Children’s Society is 

or ought to be.  However, what is clear is that whatever role you take on must be 

clear to you, the individual and third parties (including lawyers).  Where roles and 

responsibilities become confused, this may have harmful and even irreparable 

effects – not merely for you, but for the person you are supporting and his or her 

professional relationship with others such as a lawyer. 

 

Legacy – delays and fresh claims: 
26. ILPA has produced several information sheets on “Legacy Cases”.  These are 

available on our website at www.ilpa.org.uk and their content is not reproduced 

here.  Some short observations are made, however, on particular issues under 

discrete headings below. 

 

Delays 
27. It is enormously frustrating for individuals who are caught in the legacy backlog 

(often now referred to as case resolution).  For many of these individuals, they 
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have already suffered substantial delays in their cases.  The only promise made by 

the Home Office to these individuals is that their cases will be concluded by July 

2011; and yet it would be a brave forecaster that guaranteed the Home Office 

would meet that target. 

 

28. It is important to note that delays may have profound implications for an 

individual’s case.  For those that have established a new private or family life 

(lawyers will refer to Article 8), they may have new reasons for being entitled to 

stay in the UK.  Whether this is so in any particular case will, in part, depend upon 

the importance of the new relationships (e.g. family, friends, colleagues, receipt of 

mental health services etc.) and the possibility of these relationships being 

continued or replaced if the person is removed from the UK.  Establishing the 

extent and importance of a person’s private and family life requires clear 

evidence, including witness statements from people who can attest to its existence 

and importance.  ILPA information sheets on “Article 8” are available on the 

website. 

 

29. In some cases, delays may have meant someone did not receive the benefit of a 

Home Office policy, which would or should have applied to him or her if the case 

was decided within a reasonable period of time.  However, although it may be 

relevant to consider how other cases have been dealt with in the past, the mere fact 

that there is an inconsistency between the decisions two people have received in 

response to their asylum claims will not, of itself, mean that someone is entitled to 

the better decision or result which the other received. 

 

Extension applications 
30. Many unaccompanied children or young people in the legacy backlog will have 

received discretionary leave to remain, or some other form of leave to remain.  

Some families may also have received some form of leave to remain.  (Some may 

have leave to enter – for the purpose of this note, leave to enter is treated as if it is 

the same as leave to remain.) 

 

31. If someone has been granted leave to remain and wishes to stay in the UK beyond 

the point at which his or her leave expires, it is vital that he or she applies to 

extend that leave before it expires.  An application to extend should be made 

within the last four weeks’ period over which the leave will continue to run. 

 

32. There are several reasons why this is important.  If the individual applies in time, 

he or she will continue to have leave to remain throughout the time he or she is 

waiting for a decision on the extension application and throughout the time of any 

appeal (provided that too is brought in time).  This would mean that he or she 

retains any benefits of that leave – e.g. permission to work, entitlement to study as 

a home student, entitlement to claim benefits.  By making the application in time, 

the individual will preserve his or her right to appeal if the application is refused.  

If the individual had 5 years humanitarian protection, refugee leave or 4 years 

exceptional leave to remain, applying in time may mean that his or her case does 

not need to be fully reviewed before a grant of indefinite leave to remain is made.  

With the application outstanding, the prospect of any sudden enforcement action 

(detention/removal) is significantly reduced.   
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33. If an individual does not apply before his or her leave expires, at that point the 

individual will become an ‘overstayer’ (unless he or she has left the UK).  

Overstaying is a breach of immigration laws and a criminal offence (though not 

usually prosecuted).  This may create problems if the person wants to return to the 

UK at some point in the future (e.g. see ILPA information sheets on “Immigration 

Rules” and general grounds). 

 

Fresh claims 
34. ILPA has produced an information sheet on “Fresh Asylum Claims”.  It is not 

reproduced here.  It is merely noted that to make a fresh asylum claim, there needs 

to be new circumstances or new evidence.  A lawyer advising on a possible fresh 

claim, will need to carefully consider where any new evidence has come from and 

why it has not been presented before.  The lawyer will also need to consider 

whether, even if the evidence/circumstances are new, these create a real chance 

that the case will now succeed. 

 

Housing and Welfare Support: 
35. The situation for families is very different to that for unaccompanied children and 

young people.  On the whole, the situation for families is more straightforward.   

 

Housing and support for families 
36. When an adult claims asylum, he or she is entitled to support under section 95, 

Immigration and Asylum Act 1999 (previously referred to as NASS support) if 

without that support he or she would be or become destitute.  If his or her asylum 

claim is refused and any appeal finally dismissed, that entitlement to support will 

usually cease.   

 

37. However, if at the time of the refusal or final dismissal of an appeal, the 

individual’s household includes a dependant child under 18 years, the entitlement 

to support will continue.  It will continue only for so long as the household 

continues to include a dependant child under 18 years.  If all the children reach 18 

years, the entitlement will cease.  If, however, before this time another dependant 

child becomes part of the household, the entitlement will continue.  However, 

once the entitlement ceases, it is not reinstated merely by the arrival in the 

household of a dependant child. 

 

38. The exception to the continuation of support is provided by section 9, Asylum and 

Immigration (Treatment of Claimants, etc.) Act 2004.  This empowers the Home 

Office to remove support from the family; and is intended as a means to coerce 

families to agree to voluntary departure or cooperate with their removal.  

Although this power was initially implemented by way of a pilot only and the 

pilot proved emphatically unsuccessful (i.e. it did not lead to families agreeing to 

return to their home countries), and although section 9 has been roundly 

condemned by social workers, ILPA and The Children’s Society (amongst others), 

and although the Government is empowered by section 44, Immigration, Asylum 

and Nationality Act 2006 to repeal section 9… the Government has for the time-

being decided that it prefers to keep section 9 (though it is understood that it is not 

being used at present). 
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39. An asylum-seeker who is no longer entitled to section 95 support, may in certain 

circumstances be entitled to support under section 4, Immigration and Asylum Act 

1999.  This support often includes provision of support by way of vouchers, and is 

generally of a lesser quality than section 95 support.  Whether a person is eligible 

for section 4 support may depend upon whether they are cooperating with efforts 

to remove them or taking steps to return to their home country. 

 

40. If you think someone may be entitled to asylum support under section 4 or section 

95, but has been wrongly refused support or wrongly had their support terminated, 

you may obtained advice from the Asylum Support Appeals Project (ASAP): see 

http://www.asaproject.org/web/index.php  

 

Housing and support for unaccompanied children and young people 
41. An unaccompanied child is not entitled to section 95 (NASS) support because, for 

the purposes of section 95 support, he or she cannot be an ‘asylum-seeker’.  (A 

young person who makes a fresh asylum claim, after he has reached 18 years, will 

be an ‘asylum-seeker’ for the purposes of section 95.) 

 

42. Local authorities have obligations towards children in their area.  Accordingly, 

unaccompanied children who seek asylum are generally housed and supported by 

social services for the relevant local authority under provisions of the Children 

Act 1989.  However, support under that legislation may be under section 17 or 

section 20; and the quality and further implications of support differs depending 

on which section the support is provided under.  Guidance issued in 2003 (Local 

Authority Circular (2003) 13 – guidance on accommodating children in need and 

their families) included that: 

 

“For example, where a child has no parent or guardian in this country, 

perhaps because he has arrived alone seeking asylum, the presumption should 

be that he would fall within the scope of section 20 and become looked after, 

unless the needs assessment reveals particular factors which would suggest 

that an alternative response would be more appropriate. While the needs 

assessment is being carried out, he should be cared for under section 20. 

“Local authorities have reported cases where older asylum seeking children 

have refused to become looked after, but where because of their immigration 

status the Children Act provides their only lawful means of support in this 

country. In such cases the child’s being without a family or responsible adult 

in this country would appear to trigger a duty under section 20(1), However, 

after taking account of the child’s wishes as required by section 20(6), the 

local authority might judge that the child is competent to look after himself. In 

such circumstances it would not need to assume the whole responsibility for 

accommodating him under section 20 (and thereby taking him into the looked 

after system). In such cases section 17 may be used for support, including help 

with accommodation, without making the child a looked after child.” 

 

43. Section 20 support (or ‘looked after’ support) will often result in an 

unaccompanied child being placed with a foster carer or in a residential home, and 

should ensure he or she is allocated a social worker.  On turning 18 years, he or 

she will be entitled to leaving care services. 
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44. Section 17 support may leave an unaccompanied child in accommodation that is 

far less secure or suitable (e.g. bed and breakfast or shared hostel), with no adult 

carer.  On turning 18 years, his or her support from social services may be 

terminated. 

 

45. A young person who claimed asylum as an unaccompanied child, but is now an 

adult and is without support, may be entitled to support under section 4, 

Immigration and Asylum Act 1999 (see above) – if he or she is on temporary 

admission or has been released from detention. 

 

Removals – detention and judicial reviews: 
46. The Home Office ought not to attempt to remove anybody before he or she has 

exhausted all his or her appeal rights.  At this stage, the Home Office is 

empowered to forcibly remove someone from the UK to: (i) a country of which 

the person is a national or citizen; (ii) a country or territory in which he or she has 

obtained a passport or other identity document; (iii) a country or territory from 

which he or she embarked for the UK; or (iv) a country or territory to which there 

is reason to believe that he or she will be admitted. 

 

47. If an individual has an outstanding asylum (or human rights) claim, the Home 

Office must first consider that claim.  If the claim is refused, there will usually be 

a right of appeal.  In these circumstances, the Home Office must not attempt to 

remove the individual. 

 

48. There are various issues that arise in connection with removal, and these are 

discussed under discrete headings below. 

 

Removal to ‘safe’ countries 
49. There are two exceptions to the general position that a person must not be 

removed from the UK before the Home Office has considered his or her claim and 

any appeal has been finally determined. 

 

50. A number of European countries have agreed arrangements (sometimes referred to 

as Dublin II) under which the country, in which an asylum-seeker first did claim 

or could have claimed asylum, will accept responsibility for the claim.  This is the 

key reason why, for several years, asylum-seekers have been fingerprinted – their 

fingerprints are compared to a European database (Eurodac) to see if they have 

been registered earlier in any other European country.  If an asylum-seeker is 

shown to have claimed asylum in another European country, or to have had the 

opportunity to have claimed there, he or she will usually be returned to that 

country without the Home Office considering the asylum claim. 

 

51. The Home Office regards a number of other countries as generally safe.  There is 

a list of these ‘safe’ countries.  The list includes Albania, Brazil, Jamaica, 

Moldova, Mongolia and Ukraine.  If someone claims asylum from one of the 

countries on the list, the Home Office will usually ‘certify’ that the claim is 

clearly unfounded and refuse it.  By certifying the claim (i.e. asserting that it is 

clearly unfounded), the Home Office denies the asylum-seeker any right of appeal 

unless he or she first leaves the UK (i.e. returns to that country). 

 



 9

52. There is a particular concern for unaccompanied children, who are subjected to 

the Dublin II arrangements – i.e. are to be returned to a European country through 

which they have passed in order to get to the UK.  The Home Office policy in 

these cases is not to inform the child or the child’s lawyer before the time of the 

removal – although they are required to consult with social services about the 

removal.  An unaccompanied child, who has not been accepted into the UK 

asylum process on the basis that he or she should be returned to a European 

country to have the claim dealt with there, is at risk of removal at any time 

without notice. 

 

Co-operating with steps taken to prepare for removal 
53. It is an offence to fail to co-operate with steps taken by way of preparation for 

removal.  The maximum sentence is 2 years imprisonment.  Failure to co-operate 

may also result in a challenge to an asylum-seeker’s credibility. 

 

54. The Home Office has targets for removals – numbers and timescales.  Many 

asylum-seekers do not have valid passports or other travel documentation, which 

can be used to remove them from the UK.  Since it can be a difficult and lengthy 

process to obtain travel documents on which an asylum-seeker may be removed 

from the UK, the Home Office is often keen to start the process of documentation 

as early as possible.  This can include interviews for the purposes of obtaining 

information to be passed to foreign Embassies or even interviews with foreign 

Embassy officials. 

 

55. Home Office policy is that no information should be passed to a foreign Embassy 

or any official of a person’s home country before a decision has been reached on 

the asylum claim.  The policy, and legal position, thereafter is not clear.  

However, an asylum-seeker may have immediate fears about co-operating and 

about any interview with an official – especially if they still have family in their 

home country; but also simply because they do not trust the process. 

 

Detention 
56. Detention may be used at any stage of the asylum process.  However, in ordinary 

cases, it ought not to be used unless there is a realistic prospect that a person may 

be removed within a reasonably short time.  People are not usually, therefore, held 

in detention while they have outstanding claims or appeal rights.  Exceptions to 

this may include – those held for the purpose of the detained fast track, those who 

have been detained under immigration powers following a prison sentence in the 

UK and those whose immigration history demonstrates a clear intention to 

abscond. 

 

57. Unaccompanied children ought not to be detained.  However (and see below), 

there are serious problems with age disputes which may result in a child being 

treated like an adult and being detained, including in a fast track process. 

 

58. There are a number of concerns regarding the detention of families.  First and 

foremost, detention is plainly unsuitable for children.  Detention, for any 

significant period of time, is increasingly recognised as harmful for adults; and the 

effects upon children and the inadequate services and environments available for 

them in detention are clearly far more profound.  The Home Office is obliged to 
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closely monitor the detention of all in detention, and particularly families.  

However, it is evident that Home Office monitoring of detention is far from 

adequate.  Even basic records, accurately recording the length of time people 

spend in detention (which may include transfers between removal centres, or to 

and back from airports when removals do not proceed), are not available.  

 

59. Anyone in detention may apply for bail.  Those who do not have the benefit of a 

lawyer to assist them with a bail application, may obtain help from the Bail for 

Immigration Detainees (BID): see www.biduk.org   

 

Judicial reviews 
60. Any decision by a public body (which includes the Home Office) may be subject 

to judicial review – if there is no alternative and adequate means of challenging 

the lawfulness of the decision. 

 

61. The possibility of judicial review may be vital where the Home Office is 

proposing to remove someone from the UK – particularly where the Home Office 

has detained the person for removal, possibly within a few days. 

 

62. There is an ILPA information sheet on “Removals and Judicial Review”.  Its 

contents are not repeated here.  However, it is important to note that removals can 

happen at very short notice; and that there are significant hurdles to overcome in 

order to gain access to judicial review by a High Court judge.  For individuals, 

whom the Home Office says there is evidence that they pose a suicide risk, a 

removal can be carried out without any notice to the individual or his or her 

lawyer (see also above, regarding children removed to safe European countries). 

 

Obtaining and keeping papers safe & other safeguards 
63. For those who have been refused asylum and had any appeal finally dismissed 

(sometimes referred to as end-of-line or appeal rights exhausted), enforcement 

(removal/detention) can happen quickly and without warning.  There are a number 

of things that can be done to provide some safeguards if this should happen – and 

these are things with which you may be able to help a young person or family. 

 

64. The Home Office generally does not inform lawyers when it detains their clients.  

It is meant to provide an opportunity for an individual to contact his or her lawyer, 

but is often not very efficient to do so.  However, the sooner a lawyer knows about 

a detention, the better chance he or she will have to do something about it.  It is 

useful, therefore, to be aware of when an individual is attending to report; and to 

have a system whereby the individual will confirm when he or she enters the 

reporting centre and when he or she leaves the reporting centre.  If you have 

contact details for the reporting centre and/or for the lawyer, you may be able to 

assist by checking whether someone has been detained or reporting their detention 

(or possible detention) to their lawyer straightaway.  Some lawyers will make 

their own arrangements with clients – however, lawyers who are restrained by 

legal aid arrangements may be reluctant to do so; and may be very grateful if you 

are able to monitor situations like this. 

 

65. If a removal is imminent, a lawyer will need access to all the case papers to be 

able to properly assess whether that removal is or is not lawful.  Many individuals 
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are detained at a time when they do not have a lawyer, and have not had a lawyer 

for many months (sometimes, years).  A new lawyer may be reluctant or unable to 

take on a case unless he or she can see all the papers.  However, even those 

individuals who keep their papers safe may lose the papers in the course of 

detention.  Worse, nobody else may have access to the place where the papers are 

‘safely’ left.  You may, therefore, be able to assist simply by agreeing to hold a 

full copy of someone’s case papers in case they are needed at any stage. 

 

66. If someone does not have their papers, or does not have all their papers, they may 

be able to obtain these from the Home Office for a small fee (£10) by making 

what is known as a subject access request.  There is an ILPA information sheet on 

“Subject Access Requests”; and the information there is not repeated here.  

However, it should be noted there is a possibility that making a subject access 

request may trigger other action by the Home Office on the case. 

 

Age disputes: 

67. Age assessments and age disputes are highly contentious areas.  In 2007, ILPA 

published a detailed report of research on these areas: When is a child not a child? 

Asylum, age disputes and the process of age assessment.  That research indicated 

a wide range of concerns with age assessment by the Home Office and by social 

services.  It is a matter of great regret and concern that the concerns expressed in 

the report remain outstanding. 

 

68. The concerns and issues are not fully rehearsed in this note; but some mention of 

age disputes is necessary in any note or presentation on legal issues in working 

with young refugees.  In brief, the following are noted: 

 

a. There continue to be inconsistent practices amongst social services and 

the Home Office. 

b. The benefit of the doubt, which is supposed to be provided to any 

asylum-seeker who asserts that he or she is under 18 years of age, is 

not consistently applied – indeed, there is reason to think that much 

effort is made to avoid applying it. 

c. Age disputes can be unpleasant, disruptive and damaging.  However, 

age may be a critical factor in how an asylum-seeker is treated and 

indeed how his or her claim is decided.  Lawyers may need to dispute 

an unfavourable age assessment. 

d. The work of the Refugee Council Children’s Panel appears to 

demonstrate that there has over recent months been a significant rise in 

the number of age disputed asylum-seekers held in detention. 

e. Some local authorities with removal centres in their area have recently 

sought to avoid their responsibility towards an unaccompanied child 

who may be detained in the centre, where another local authority has 

previously disputed the asylum-seeker’s age. 

 

Conclusion: 

69. There is a range of other legal issues that might have been included in this note.  

The note is not intended as a constraint on matters that may be discussed on 

Monday – discussion will be constrained by time, not the contents of this note. 
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70. Nor is this note intended to be comprehensive upon the issues raised.  It provides 

an overview of issues that are thought to be relevant or of other interest to those 

attending on Monday. 

 

71. The references to ILPA information sheets are to two-page summaries of discrete 

immigration and asylum subjects, which may be found in the ‘Info service’ 

section of the ILPA website at www.ilpa.org.uk 

 

72. Finally, please note that neither ILPA nor I can provide advice or representation 

on individual cases.  ILPA has members, many of whom provide legal advice and 

representation and a number of whom are listed on our website in the ‘Directory’ 

section. 

 

 

 

 

Steve Symonds 

ILPA Legal Officer 

 

4
th

 September 2008  


